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§51.717

use), and transport (as described in
§51.707(b)(2)).

() An interim arrangement shall
cease to be in effect when one of the
following occurs with respect to rates
for transport and termination of tele-
communications traffic subject to the
interim arrangement:

(1) A voluntary agreement has been
negotiated and approved by a state
commission;

(2) An agreement has been arbitrated
and approved by a state commission; or

(3) The period for requesting arbitra-
tion has passed with no such request.

(d) If the rates for transport and ter-
mination of telecommunications traf-
fic in an interim arrangement differ
from the rates established by a state
commission pursuant to §51.705, the
state commission shall require carriers
to make adjustments to past com-
pensation. Such adjustments to past
compensation shall allow each carrier
to receive the level of compensation it
would have received had the rates in
the interim arrangement equalled the
rates later established by the state
commission pursuant to §51.705.

§51.717 Renegotiation of existing non-
reciprocal arrangements.

(a) Any CMRS provider that operates
under an arrangement with an incum-
bent LEC that was established before
August 8, 1996 and that provides for
non-reciprocal compensation for trans-
port and termination of telecommuni-
cations traffic is entitled to renego-
tiate these arrangements with no ter-
mination liability or other contract
penalties.

(b) From the date that a CMRS pro-
vider makes a request under paragraph
(a) of this section until a new agree-
ment has been either arbitrated or ne-
gotiated and has been approved by a
state commission, the CMRS provider
shall be entitled to assess upon the in-
cumbent LEC the same rates for the
transport and termination of tele-
communications traffic that the in-
cumbent LEC assesses upon the CMRS
provider pursuant to the pre-existing
arrangement.

66

47 CFR Ch. | (10-1-08 Edition)

Subpart I—Procedures for Imple-
mentation of Section 252 of
the Act

§51.801 Commission action upon a
state commission’s failure to act to
carry out its responsibility under
section 252 of the Act.

(a) If a state commission fails to act
to carry out its responsibility under
section 252 of the Act in any proceeding
or other matter under section 252 of
the Act, the Commission shall issue an
order preempting the state commis-
sion’s jurisdiction of that proceeding or
matter within 90 days after being noti-
fied (or taking notice) of such failure,
and shall assume the responsibility of
the state commission under section 252
of the Act with respect to the pro-
ceeding or matter and shall act for the
state commission.

(b) For purposes of this part, a state
commission fails to act if the state
commission fails to respond, within a
reasonable time, to a request for medi-
ation, as provided for in section
252(a)(2) of the Act, or for a request for
arbitration, as provided for in section
252(b) of the Act, or fails to complete
an arbitration within the time limits
established in section 252(b)(4)(C) of the
Act.

(c) A state shall not be deemed to
have failed to act for purposes of sec-
tion 252(e)(5) of the Act if an agreement
is deemed approved under section
252(e)(4) of the Act.

§51.803 Procedures for Commission
notification of a state commission’s
failure to act.

(a) Any party seeking preemption of
a state commission’s jurisdiction,
based on the state commission’s failure
to act, shall notify the Commission in
accordance with following procedures:

(1) Such party shall file with the Sec-
retary of the Commission a petition,
supported by an affidavit, that states
with specificity the basis for the peti-
tion and any information that supports
the claim that the state has failed to
act, including, but not limited to, the
applicable provisions of the Act and
the factual circumstances supporting a
finding that the state commission has
failed to act;
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(2) Such party shall ensure that the
state commission and the other parties
to the proceeding or matter for which
preemption is sought are served with
the petition required in paragraph
(a)(1) of this section on the same date
that the petitioning party serves the
petition on the Commission; and

(3) Within fifteen days from the date
of service of the petition required in
paragraph (a)(1) of this section, the ap-
plicable state commission and parties
to the proceeding may file with the
Commission a response to the petition.

(b) The party seeking preemption
must prove that the state has failed to
act to carry out its responsibilities
under section 252 of the Act.

(c) The Commission, pursuant to sec-
tion 252(e)(5) of the Act, may take no-
tice upon its own motion that a state
commission has failed to act. In such a
case, the Commission shall issue a pub-
lic notice that the Commission has
taken notice of a state commission’s
failure to act. The applicable state
commission and the parties to a pro-
ceeding or matter in which the Com-
mission has taken notice of the state
commission’s failure to act may file,
within fifteen days of the issuance of
the public notice, comments on wheth-
er the Commission is required to as-
sume the responsibility of the state
commission under section 252 of the
Act with respect to the proceeding or
matter.

(d) The Commission shall issue an
order determining whether it is re-
quired to preempt the state commis-
sion’s jurisdiction of a proceeding or
matter within 90 days after being noti-
fied under paragraph (a) of this section
or taking notice under paragraph (c) of
this section of a state commission’s
failure to carry out its responsibilities
under section 252 of the Act.

§51.805 The Commission’s authority
over proceedings and matters.

(a) If the Commission assumes re-
sponsibility for a proceeding or matter
pursuant to section 252(e)(5) of the Act,
the Commission shall retain jurisdic-
tion over such proceeding or matter.
At a minimum, the Commission shall
approve or reject any interconnection
agreement adopted by negotiation, me-
diation or arbitration for which the

67

§51.807

Commission, pursuant to section
252(e)(5) of the Act, has assumed the
state’s commission’s responsibilities.

(b) Agreements reached pursuant to
mediation or arbitration by the Com-
mission pursuant to section 252(e)(5) of
the Act are not required to be sub-
mitted to the state commission for ap-
proval or rejection.

§51.807 Arbitration and mediation of
agreements by the Commission pur-
suant to section 252(e)(5) of the Act.

(a) The rules established in this sec-
tion shall apply only to instances in
which the Commission assumes juris-
diction under section 252(e)(5) of the
Act.

(b) When the Commission assumes re-
sponsibility for a proceeding or matter
pursuant to section 252(e)(5) of the Act,
it shall not be bound by state laws and
standards that would have applied to
the state commission in such pro-
ceeding or matter.

(¢) In resolving, by arbitration under
section 252(b) of the Act, any open
issues and in imposing conditions upon
the parties to the agreement, the Com-
mission shall:

(1) Ensure that such resolution and
conditions meet the requirements of
section 251 of the Act, including the
rules prescribed by the Commission
pursuant to that section;

(2) Establish any rates for inter-
connection, services, or network ele-
ments according to section 252(d) of the
Act, including the rules prescribed by
the Commission pursuant to that sec-
tion; and

(3) Provide a schedule for implemen-
tation of the terms and conditions by
the parties to the agreement.

(d) An arbitrator, acting pursuant to
the Commission’s authority under sec-
tion 252(e)(5) of the Act, shall use final
offer arbitration, except as otherwise
provided in this section:

(1) At the discretion of the arbi-
trator, final offer arbitration may take
the form of either entire package final
offer arbitration or issue-by-issue final
offer arbitration.

(2) Negotiations among the parties
may continue, with or without the as-
sistance of the arbitrator, after final
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