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§1.1418

of apportioning the cost of unusable
space.

(c) Utilities may use the following re-
buttable presumptive averages when
calculating the number of attaching
entities with respect to the formula
referenced in §1.1409(e)(2). For non-ur-
banized service areas (under 50,000 pop-
ulation), a presumptive average num-
ber of attaching entities of three (3).
For urbanized service areas (50,000 or
higher population), a presumptive av-
erage number of attaching entities of
five (). If any part of the utility’s serv-
ice area within the state has a designa-
tion of urbanized (50,000 or higher popu-
lation) by the Bureau of Census, United
States Department of Commerce, then
all of that service area shall be des-
ignated as urbanized for purposes of de-
termining the presumptive average
number of attaching entities.

(d) A utility may establish its own
presumptive average number of attach-
ing entities for its urbanized and non-
urbanized service area as follows:

(1) BEach utility shall, upon request,
provide all attaching entities and all
entities seeking access the method-
ology and information upon which the
utilities presumptive average number
of attachers is based.

(2) Bach utility is required to exer-
cise good faith in establishing and up-
dating its presumptive average number
of attachers.

(3) The presumptive average number
of attachers may be challenged by an
attaching entity by submitting infor-
mation demonstrating why the util-
ity’s presumptive average is incorrect.
The attaching entity should also sub-
mit what it believes should be the pre-
sumptive average and the methodology
used. Where a complete inspection is
impractical, a statistically sound sur-
vey may be submitted.

(4) Upon successful challenge of the
existing presumptive average number
of attachers, the resulting data deter-
mined shall be used by the utility as
the presumptive number of attachers
within the rate formula.

[63 FR 12026, Mar. 12, 1998, as amended at 66
FR 34581, June 29, 2001]

EFFECTIVE DATE NOTE: At 63 FR 12026, Mar.
12, 1998, §1.1417 was added. The section con-
tains information collection and record-
keeping requirements and will not become
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effective until approval has been given by
the Office of Management and Budget.

§1.1418 Use of presumptions in calcu-
lating the space factor.

With respect to the formulas ref-
erenced in §1.1409(e)(1) and §1.1409(e)(2),
the space occupied by an attachment is
presumed to be one (1) foot. The
amount of usable space is presumed to
be 13.5 feet. The amount of unusable
space is presumed to be 24 feet. The
pole height is presumed to be 37.5 feet.
These presumptions may be rebutted
by either party.

[66 FR 34581, June 29, 2001]

Subpart K—Implementation of the
Equal Access to Justice Act
(EAJA) in Agency Pro-
ceedings

AUTHORITY: Sec. 203(a)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 3786, Jan. 27, 1982, unless
otherwise noted.

GENERAL PROVISIONS

§1.1501 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called the EAJA in this sub-
part), provides for the award of attor-
ney’s fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called adversary adjudications)
before the Commission. An eligible
party may receive an award when it
prevails over the Commission, unless
the Commission’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust, or when the demand of the
Commission is substantially in excess
of the decision in the adversary adju-
dication and is unreasonable when
compared with such decision, under the
facts and circumstances of the case,
unless the party has committed a will-
ful violation of law or otherwise acted
in bad faith, or special circumstances
make an award unjust. The rules in
this part describe the parties eligible
for awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
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