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m 25.1n §4219.1:
m a. Amend paragraph (a) by adding two
sentences at the end of the paragraph;
m b. Amend paragraph (b)(1) by
removing in the third sentence “shall”
and adding in its place “does”;
m c. Amend paragraph (b)(2) by
removing in the second sentence ““shall
cease”” and adding in its place “cease”;
m d. Amend paragraph (c) by removing
in the second sentence “whom” and
adding in its place “which”.

The additions read as follows:

§4219.1 Purpose and scope.

(a) * * * Section 4219(c) of ERISA
requires a withdrawn employer to make
annual withdrawal liability payments at
a set rate over the number of years
necessary to amortize its withdrawal
liability, generally limited to a period of
20 years. This subpart provides rules for
disregarding certain contribution
increases in determining the highest
contribution rate under section 4219(c)
of ERISA.

* * * * *

§4219.2 [Amended]

W 26.In §4219.2:

m a. Amend paragraph (a) by removing
“multiemployer plan,” and adding in its
place “multiemployer plan,
nonforfeitable benefit,”;

m b. Amend the definition of “Mass
withdrawal valuation date”” by removing
the last sentence of the definition;

m c. Amend the definition of
“Reallocation record date” by removing
“shall be” and adding in its place “is”;
m d. Amend the definition of

“Unfunded vested benefits”” by
removing “a plan’s vested nonforfeitable
benefits (as defined for purposes of this
section)” and adding in its place “a
plan’s nonforfeitable benefits”.

m 27. Add §4219.3 toread as follows:

§4219.3 Disregarding certain
contributions.

(a) General rule. For purposes of
determining the highest contribution
rate under section 4219(c) of ERISA, a
plan must disregard:

(1) Surcharge. Any surcharge under
section 305(e)(7) of ERISA or section
432(e)(7) of the Code the obligation for
which accrues on or after December 31,
2014.

(2) Contribution increase. Any
contribution increase that goes into
effect during a plan year beginning after
December 31, 2014, so that a plan may
meet the requirements of a funding
improvement plan under section 305(c)
of ERISA or section 432(c) of the Code
or a rehabilitation plan under section
305(e) of ERISA or section 432(e) of the
Code, except to the extent that one of
the following exceptions applies:

(i) The contribution increase is due to
increased levels of work, employment,
or periods for which compensation is
provided.

(ii) The contribution increase
provides an increase in benefits,
including an increase in future benefit
accruals, permitted by sections
305(d)(1)(B) or 305(f)(1)(B) of ERISA or
sections 432(d)(1)(B) or section
432(f)(1)(B) of the Code, and an increase
in benefit accruals as an integral part of
the benefit formula. The portion of such
contribution increase that is attributable
to an increase in benefit accruals must
be determined actuarially.

(b) Simplified method for a plan that
is no longer in endangered or critical
status. A plan sponsor may amend a
plan without PBGC approval to use the
simplified method in this paragraph (b)
for purposes of determining the highest
contribution rate for a plan that is no
longer in endangered or critical status.
The highest contribution rate is the
greater of—

(1) The employer’s contribution rate,
for a calendar year plan, as of December
31, 2014, and for other than a calendar
year plan, as of the last day of the first
plan year that ends on or after December
31, 2014 (the “freeze date”) plus any
contribution increases after the freeze
date, and before the employer’s
withdrawal date that are determined in
accordance with the rules under
§4219.3(a)(2)(ii); or

(2) The highest contribution rate for
any plan year after the plan year that
includes the expiration date of the first
collective bargaining agreement of the
withdrawing employer requiring plan
contributions that expires after the plan
is no longer in endangered or critical
status, or, if earlier, the date as of which
the withdrawing employer renegotiated
a contribution rate effective after the
plan year the plan is no longer in
endangered or critical status.

Issued in Washington, DC.
William Reeder,

Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 2019-00491 Filed 2-5-19; 8:45 am]
BILLING CODE 7709-02-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 38 and 39
RIN 2900-AQ28

Government-Furnished Headstones,
Markers, and Medallions; Unmarked
Graves

AGENCY: Department of Veterans Affairs.

ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations related to the provision of
government-furnished headstones,
markers, and medallions. These
proposed revisions would clarify
eligibility for headstones, markers, or
medallions, would establish
replacement criteria for such
headstones, markers, and medallions
consistent with VA policy, would define
the term “unmarked grave” consistent
with VA policy, and would generally
reorganize and simplify current
regulatory language for ease of
understanding.

DATES: Written comments must be
received on or before April 8, 2019.
ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (OOREG), Department of
Veterans Affairs, 810 Vermont Ave. NW,
Room 1063B, Washington, DC 20420; or
by fax to (202) 273-9026. Comments
should indicate that they are submitted
in response to “RIN 2900-AQ28—
Government-Furnished Headstones,
Markers, and Medallions; Unmarked
Graves.” Copies of comments received
will be available for public inspection in
the Office of Regulation Policy and
Management, Room 1063B, between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kimberly Wright, Director, Office of
Field Programs, National Cemetery
Administration (NCA), Department of
Veterans Affairs, 810 Vermont Avenue
NW, Washington, DC 20420. Telephone:
(202) 461-6748 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION: In
accordance with 38 U.S.C. 2306(a), VA
must “furnish, when requested,
appropriate Government headstones or
markers at the expense of the United
States for the unmarked graves of”
eligible individuals as further listed in
sec. 2306(a)(1)—(5). The regulations
governing the provision of Government
headstones and markers are found in 38
CFR part 38, specifically 38 CFR 38.600
and §§ 38.630 through 38.632. We
propose to revise these regulations to
conform to statutory amendments made
by Public Law 114-315, 130 Stat. 1536
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(2016); Public Law 115-136, 132 Stat.
343 (2018); and Public Law 115-141,
132 Stat. 348 (2018). Additional
proposed changes would clarify
eligibility for burial and memorial
headstones and markers, as well as

medallions; would reorganize and
simplify current regulatory language;
and would define the term “‘unmarked
grave” in a manner consistent with
current VA policy. Because this
rulemaking would reorganize a large

portion of current §§ 38.630 through
38.632, we offer the following chart to
indicate where applicable provisions in
the current regulations would be located
(with revision in some cases) in the
proposed new regulatory framework:

Current regulation

Location of applicable provisions in

proposed regulation

§38.600(2)(1) vevvereereerrerreeeisresresreneeeeesienee e
§38.600(2)(2) -eevverveerrerieeieniee e
§38.600(D) ..evveveriirierieie s
§38.630(a) and (D) .eeeerieiiie e
§38.630(C) -vevveververierierienieiei ettt
§38.630(C)(1) vveeerreeeerieeieriieiere e
§38.630(C)(1)(I)—(iii) +eeveermeeeeeerreeieeeiee e
§38.630(C)(2) eveuverveemeerreeieriieie e
§38.630(C)(B)(I)—([1) vevervemeemerrerrerreneeeeerienienienes
§38.631(2) «vevvvereriieieriiee e
§38.631(D)(1) ceevvereereerreieieiriesereeee e
§38.361(D)(2) -eevvereeeeeriieierieie e
§38.631(D)(B) .evververeerreieieiriesienrenee e
§38.631(C) and (d) .eceevvererieriireerereeeeeee
§38.631(8) veuveuerierieriirienieiei et
§38.631(f) wovorveeeeeeeeeeeeeeeeeeeee e
§38.632(2) .veuveuerirriiriiniee s
§38.632(D) .o
§38.632(C) veuveverrerieriirieniei et
§38.632(d) 1verveerieiiee e
§38.632(8) veuveuerieriiriirieniei et
§38.632(f) wvocveeeeeeeeeeeeeeeee s
§38.632(Q) vevvererrerrerierienieiei ettt
§38.632(N) cvocvoeeeeeeeeeeeeeeee e

§ 38.630(b) (1) (ii)(C).
§ 38.630(b)(2)((ii).

§38.632(b

§38.632(c).
§38.632(d).
§38.632(e).
§38.632(f).
§38.632(q).

§38.630(a)(2) (i) (A)—(F).
§§38.630(b)(4)(i) and 38.631(b)(4).

...................................... §38.630(c)(1).
...................................... §38.631(c)(1).
...................................... §38.600(a)(1)—(9).
...................................... §§38.630(b)(2) and 38.631(b)(2).
...................................... §38. 631(a) and (b)(2)(i)—(ii).
...................................... §38.631(a).
...................................... §38.631(a)(1)(i)—(iii).
...................................... §38.631(c)(2).
...................................... §38.631(a)(1)(i)—(ii).
...................................... §38.630(a)(2)(i) and (b)(1)(iii)(A)—(B).
...................................... §38.630(a)(2)(ii)(A).
...................................... §38.630(a)(2)(i).

§§38. 630(b)(1) 38.631(b)(1), and 38.632(a).

§§38. 630(b)(1) and 38.631(b)(1).

§38.600 Definitions

Current § 38.600 defines terms that
apply throughout 38 CFR part 38,
related to the provision of headstones,
markers, and medallions as well as the
provision of other burial or
memorialization benefits. We would
remove definitions of the term
“applicant” from current § 38.600(a)(1)
and (2) and relocate them to proposed
§§38.630(c)(1) and 38.631(c)(1),
respectively. The definition of
“applicant” in current § 38.600(a)(1)
relates to burial headstones and
markers, and its relocation to proposed
§38.630(c)(1) would be consistent with
the proposed reorganization and
revision of § 38.630 to address burial
headstones and markers as explained
later in this rulemaking. The definition
of “applicant” in current § 38.600(a)(2)
relates to memorial headstones and
markers, and its relocation to proposed
§38.631(c)(1) would be consistent with
the proposed reorganization and
revision of § 38.631 to address memorial
headstones and markers as explained
later in this rulemaking.

With the proposed removal and
relocation of the definitions of
“applicant” in current § 38.600(a)(1)
and (2), proposed § 38.600(a) would
state that the definitions in proposed
§ 38.600 apply to 38 CFR part 38. The

definitions in current § 38.600(b) would
then be numbered in proposed

§ 38.600(a)(1)—(9) without any proposed
revisions, and we would revise

§ 38.600(b) to clarify that other terms
not defined in proposed § 38.600(a)(1)—
(9) may be defined in and be applicable
to other sections of 38 CFR part 38, as
this is presently the case (see, e.g.,
definitions of “outer burial receptacle”
in § 38.629(a) and “emblem of belief”’ in
§ 38.632(b)(2)). The authority citation
for § 38.600 would also be revised.

§38.620 Persons Eligible for Burial

Section 2402 of title 38, U.S.C.,
establishes eligibility for burial in
national cemeteries. Section 251 of
Public Law 115-141, Div. ], enacted on
March 23, 2018, amended 38 U.S.C.
2402(a) to establish such eligibility for
individuals, or spouses of individuals,
naturalized pursuant to sec. 2(1) of the
Hmong Veterans’ Naturalization Act of
2000 (Pub. L. 106-207, 114 Stat. 316
(2000)) (i.e., certain refugees from Laos
who served with a special guerilla unit,
or irregular forces, operating from a base
in Laos in support of the U.S. military
from February 28, 1961, to September
18, 1978) and were residing in the
United States at the time of the
individual’s death. Section 251 of
Public Law 115-141 further limits this
eligibility to those individuals whose

deaths occurred on or after the date of
the law’s enactment on March 23, 2018.
We propose to add a new paragraph (j)
to current § 38.620 to reflect this
expanded eligibility for interment in a
national cemetery, consistent with 38
U.S.C. 2402(a)(10).

§38.630 Burial Headstones and
Markers; Medallions

VA provides burial headstones and
markers (headstones or markers
provided for placement at the graves of
eligible individuals) in accordance with
applicable authority under 38 U.S.C.
2306(a). We propose to unite all
pertinent information regarding such
headstones or markers into proposed
§ 38.630, with the new title ‘“Burial
headstones and markers; medallions.”

New proposed § 38.630(a)(1) would
articulate eligibility for burial
headstones and markers for the
unmarked graves of certain eligible
individuals as provided under 38 U.S.C.
2306(a), and proposed § 38.630(a)(1)(i)-
(iv) would list those eligible individuals
in accordance with sec. 2306(a)(1)—(5).

Proposed § 38.630(a)(1)(i) would
restate from sec. 2306(a)(1) the
eligibility for a burial headstone or
marker for an individual buried in a
national cemetery or in a post cemetery,
and would make a non-substantive
clarification that a post cemetery is a
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“military” post cemetery. Proposed
paragraph (a)(1)(i) would additionally
provide that when more than one
individual is buried in a single gravesite
in a national cemetery, VA will, if
feasible, include inscription information
for all such individuals on a single
headstone or marker, rather than
furnishing a separate headstone or
marker for each buried individual. This
additional language related to multiple
interments would primarily account for
VA'’s practice (since assuming
jurisdiction over most national
cemeteries in 1973) to inter more than
one eligible individual in a single
gravesite, such as when a veteran is
buried in the same gravesite as a spouse
or dependent child. The use of a single
headstone or marker to identify multiple
interred individuals in a single gravesite
is an administrative necessity for
national cemeteries.

Proposed § 38.630(a)(1)(ii) would
establish, consistent with sec.
2306(a)(2), the eligibility for a burial
headstone or marker for certain
individuals who are eligible for burial in
a national cemetery, but who are buried
elsewhere (e.g., are buried in a state,
tribal, private, or local government
cemetery). There are certain individuals
that meet this criterion, but are
nevertheless excluded by sec.
2306(a)(2): Namely, persons or classes of
persons enumerated in sec. 2402(a)(4),
(5), and (6). Therefore, proposed
§38.630(a)(1)(i1)(A)—(F) would establish
eligibility for a headstone or marker
outside of a national cemetery in
accordance with sec. 2306(a)(2), by only
including the persons or classes of
persons enumerated in sec. 2402(a)(1),
(2), (3), (7), (8), and (10). (We note that
eligibility for burial under sec.
2402(a)(9) is necessarily in a national
cemetery, and therefore is not included
in proposed § 38.630(a)(1)(ii)). Proposed
§38.630(a)(1)(ii)(A)—(F) would
additionally reference relevant VA
regulations related to eligibility for
burial in a national cemetery in current
§ 38.620, as well as in proposed
§ 38.620(j). Finally, proposed
§ 38.630(a)(1)(ii) would clarify that the
unmarked graves for such burial
headstones and markers may be located
in any type of non-national cemetery
(e.g., state, tribal, private, or local
government cemetery), as there is no
limiting language regarding location of
graves for those individuals who are
eligible under sec. 2306(a)(2).

Proposed § 38.630(a)(1)(iii) would
restate from sec. 2306(a)(3) the
eligibility for a burial headstone or
marker for soldiers of the Union and
Confederate Armies of the Civil War,
and would additionally state that the

unmarked graves for such headstones or
markers may be located in any type of
non-national cemetery (e.g., state, tribal,
private, or local government cemetery),
as there is no limiting language
regarding location of graves for
individuals who are eligible under sec.
2306(a)(3).

Proposed § 38.630(a)(1)(iv) would
restate from sec. 2306(a)(4) the
eligibility for a burial headstone or
marker for certain spouses and
dependents not buried in a national
cemetery, but only to be placed in
cemeteries owned by a State, as sec.
2304(a)(4) does have this specific
limiting language regarding location of
the unmarked graves. We note that these
same spouses and dependents are
eligible for burial in a national
cemetery, and therefore such unmarked
graves in a national cemetery may also
receive upon request a headstone or
marker under sec. 2306(a)(1) and
proposed § 38.630(a)(1)(i).

Proposed § 38.630(a)(2) would
address the provision of burial
headstones, markers, or medallions for
the graves of certain individuals,
notwithstanding that such graves may
already be marked by a headstone or
marker furnished at private expense, in
accordance with 38 U.S.C. 2306(d).
Proposed § 38.630(a)(2) would move
and revise information that is located in
current § 38.631 related to the provision
of headstones and markers for marked
graves located in private cemeteries. By
moving language from current and
standalone § 38.631, to proposed
§38.630(a)(2), we would clarify that
headstones and markers provided for
the marked graves of certain individuals
are a type of burial headstone and
marker and, by using the header
“marked graves’’ for proposed
§38.630(a)(2), would distinguish it from
the burial headstones and markers
provided for ‘“unmarked graves” in
proposed § 38.630(a)(1). Proposed
§38.630(a)(2)(i)(A)—(F) would expressly
list those individuals eligible for a
headstone or marker for marked graves
in accordance with 38 U.S.C. 2306(d).

We note that VA interprets the term
‘“‘private cemetery,” in the context of
headstones and markers provided for
marked graves under sec. 2306(d), to
mean any non-national cemetery in
which a privately purchased marker has
been placed. We reviewed the
legislative history of sec. 2306(d) and
we do not believe that Congress
intended to limit the sec. 2306(d)
benefit to only those cemeteries that are
strictly privately owned. Moreover, the
applicability date in proposed
§38.630(a)(2)(ii) (i.e., date of death on or
after November 1, 1990) accords with

the date prescribed by Congress in sec.
8041 of Public Law 101-508, 104 Stat.
1388 (1990), when it eliminated the
option for families to request and
receive a monetary allowance to
purchase their own headstone or
marker, in lieu of requesting and
receiving a Government-furnished
headstone or marker. This option to
receive a monetary allowance in lieu of
a Government-furnished headstone or
marker had formerly been available
from 1978-1990 (see sec. 203, Pub. L.
95-476, 92 Stat. 1497 (1978)). From
November 1, 1990, through December
27,2001, VA was not authorized to
provide a Government-furnished
headstone or marker for an already
marked grave in a private cemetery.
Section 502 of Public Law 107-103, 115
Stat. 976 (2001), first authorized VA to
provide Government-furnished
headstones or markers for graves that
were already marked with privately
purchased headstones or markers, for
Veterans who died on or after the date
Public Law 107-103 was effective,
which was December 27, 2001. VA
colloquially refers to these Government-
furnished headstones and markers for
already marked graves as “‘second
markers.” Section 203 of Public Law
107-330, 116 Stat. 2820 (2002), changed
the applicability date for Government-
furnished second markers for veterans
who died on or after September 11,
2001, and sec. 203 of Public Law 110-
157, 121 Stat. 1831 (2007), further
changed the applicability date to
include veterans who died on or after
November 1, 1990. In changing the
applicability date for the second marker
to November 1, 1990, Congress intended
to make the sec. 2306(d) authority
“retroactive to cover the 11-year gap”’ so
that veterans who died in the time
period from November 1, 1990, to
September 11, 2001, (who previously
were only able to receive Government-
furnished headstones or markers if their
graves were unmarked) would receive
the same benefits as veterans who died
on or after September 11, 2001 (see 153
Cong. Rec. S13736 (daily ed. Nov. 2,
2007) (statement by Sen. Akaka). By
making the general applicability date for
the second marker authority in sec.
2306(d) retroactive to November 1,
1990, Congress intended to provide
parity between groups of veterans. We
do not believe that Congress intended to
limit this spirit of parity by only
authorizing the second marker for
strictly privately owned cemeteries,
versus any non-national cemetery where
privately purchased markers may be
placed. VA has been administering the
second marker benefit in sec. 2306(d)
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under this broader interpretation and
does not intend to apply a more
restrictive interpretation in this
proposed rule. Proposed § 38.630(a)(2)(i)
would therefore clarify that burial
headstones and markers for marked
graves may be provided for certain
eligible individuals in non-national
cemeteries and would parenthetically
include examples of such cemeteries
(e.g., state, tribal, private, or local
government cemetery).

Proposed § 38.630(a)(2)(ii)(A) would
restate from current § 38.631(b)(1) the
eligibility criterion that the eligible
individual’s date of death must have
been on or after November 1, 1990.
Proposed § 38.630(a)(2)(ii)(B) would
establish additional eligibility criteria
for a Medal of Honor recipient.
Proposed paragraph (a)(2)(iii) would
establish eligibility for a medallion, in
lieu of a headstone or marker, for a
marked grave. These latter two
provisions are consistent with Public
Law 114-315, sec. 301. See also 38
U.S.C. 2306(d)(4) and (5). We note that
VA has been providing these memorial
benefits as applicable under Public Law
114315 since its enactment and that
proposed § 38.630(a)(2)(ii)(B) and (iii)
would merely conform VA regulation to
VA authority and practice.

Proposed § 38.630(b) would create a
“general”” paragraph to move, combine,
or newly establish regulatory language
related to administrative aspects of VA’s
provision of burial headstones and
markers, to include the ordering or
application process, styles and types,
and criteria for replacement. Proposed
§38.630(b)(1)(i) and (ii) would move
and revise language that is currently
located in § 38.632(c) related to the
ordering and application process for
Government-furnished headstones and
markers, as 38 U.S.C. 2306(a) (burial
headstones and markers for unmarked
graves) and sec. 2306(d) (burial
headstones and markers for marked
graves) both provide that such
headstones and markers are only
furnished “when requested.” Proposed
§38.630(b)(1)(i) would relocate the
process in current § 38.632(c)(1) related
to ordering headstones and markers, as
part of the burial or memorialization
arrangements, to be placed in those
cemeteries that use NCA’s electronic
ordering system. Proposed § 38.630(b)(1)
would make non-substantive language
changes from current § 38.632(c)(1) to
improve readability, and would
parenthetically note for clarity those
types of cemeteries other than national
cemeteries that are known to use NCA’s
electronic ordering system (e.g., a State
veterans cemetery or military post
cemetery). Proposed § 38.630(b)(1)(ii)

would relocate the process in current
§38.632(c)(2) related to individuals
applying for headstones and markers to
be placed in those cemeteries that do
not use NCA'’s electronic ordering
system. Proposed § 38.630(b)(1)(ii)(A)
would restate the requirement from
current § 38.632(c)(2) that applicants
must complete and submit VA Form 40—
1330, Claim for Standard Government
Headstone or Marker, to order a
headstone or marker for placement in a
cemetery that does not use NCA’s
electronic ordering system.

Proposed § 38.630(b)(1)(ii)(B) would
newly state in regulation the
requirement to complete and submit VA
Form 40-1330M, Claim for Government
Medallion for Placement in a Private
Cemetery, for an applicant to order a
medallion to be affixed to a privately
purchased headstone or marker, in
accordance with VA’s authority under
38 U.S.C. 2306(d)(4) to furnish, upon
request, a medallion to signify the
deceased individual’s status as a
veteran. Because a medallion must also
be requested under sec. 2306(d)(4) (as
with a second marker), the same
application process applies for a
medallion as for a second marker, albeit
a different form (VA Form 40-1330M) is
used to apply for a medallion.

Proposed § 38.630(b)(1)(iii) would
relocate and simplify language in
current § 38.632(c)(2) regarding where to
locate and how to complete VA Form
40-1330, and would newly provide the
same information for VA Form 40—
1330M.

Proposed § 38.630(b)(1)(iii)(A) would
newly establish in regulation the VA
practice that a Government-furnished
headstone and marker that is requested
for an unmarked grave is only to be
provided for placement on or at that
grave. This is a reasonable current
practice, as 38 U.S.C. 2306(a) provides
that a headstone or marker shall be
furnished upon request ““for the
unmarked graves of” eligible
individuals, which indicates
Congressional intent that such
headstones or markers be furnished for
placement on or at such graves (versus,
for instance, statutory language that
would provide the headstone or marker
“for” the eligible individuals
themselves). We believe this current
practice is well known to the public, as
VA Form 40-1330 currently states,
under the submission instructions, that
“[h]eadstones and markers furnished
remain the property of the United States
Government and may not be used for
any purpose other than to be placed at
an eligible individual’s grave or in a
memorial section within a cemetery.”
Proposed § 38.630(b)(1)(iii)(A) would

conform regulations to this known
practice, by requiring an applicant for a
burial headstone or marker provided for
an unmarked grave to certify on VA
Form 40-1330 that such headstone or
marker will be placed on or at the grave
for which it is requested.

Proposed § 38.630(b)(1)(iii)(B) would
move and revise language from current
§ 38.631(a), which requires that
individuals requesting a burial
headstone or marker for a marked grave
in a private cemetery must certify on VA
Form 40-1330 that it will be placed on
the grave for which it is requested or, if
placement on the grave is impossible or
impracticable, as close to the grave as
possible within the grounds of the
private cemetery where the grave is
located. We note that current § 38.631(a)
is essentially a restatement of the
statutory certification requirement in 38
U.S.C. 2306(d)(1).

Both proposed paragraphs
(b)(1)(iii)(A) and (B) would further
require these certifications when
placement would occur in a local
government cemetery (the definition of
“local government” is discussed later in
this rulemaking) as well as private
cemeteries. Additionally, applying these
certification requirements to local
government cemeteries is reasonable,
because VA does not know with
certainty whether or how such
cemeteries’ administrative procedures
might dictate the placement of burial
headstones or markers. For instance,
these certification requirements for
placement of burial headstones and
markers need not apply to national
cemeteries, because national cemeteries
must mark every grave in accordance
with 38 U.S.C. 2404(c). Similarly, VA
knows from experience that State and
tribal cemeteries (particularly those that
are established and improved through
VA State cemetery grants) do not accept
Government-furnished burial
headstones and markers for purposes
other than to place on or at a grave.
Therefore, the applicant’s certifications
regarding placement of the burial
headstone or marker in proposed
paragraph (b)(1)(iii)(A) and (B) would
apply to private and local government
cemeteries only. Proposed paragraphs
(b)(1)(iii)(A) and (B) would require
revisions to VA Form 40-1330, which is
explained in the section of this
rulemaking related to the Paperwork
Reduction Act.

Proposed § 38.630(b)(1)(iii)(C) would
move and revise language from current
§ 38.631(e), which requires that
applicants requesting a burial headstone
or marker for a marked grave in a
private cemetery must obtain
certification on VA Form 40-1330, from
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a cemetery representative, that the type
and placement of the headstone or
marker requested adheres to the policies
and guidelines of the selected private
cemetery. This is not a statutory
requirement, but an administrative
requirement in current VA regulation to
ensure that VA does not provide a
headstone or marker that is of a type or
style that a private cemetery would not
accept (for instance, if a private
cemetery only accepts flat markers, VA
would not approve an application for an
upright marble headstone to be placed
in such a cemetery). Proposed paragraph
(b)(1)(iii)(C) would essentially restate
current § 38.631(e), except that the
proposed language would apply to
burial markers for unmarked graves as
well as marked graves. We do not see a
logical reason to apply this requirement
to marked graves (as is the case in
current § 38.631(e)) but not unmarked
graves, and we believe the public is
aware that this requirement applies to
unmarked graves because there is a
requirement on current VA Form 40—
1330 for a cemetery representative to
certify that the Government-furnished
headstone or marker is the correct type
for the designated cemetery, without
distinguishing between marked versus
unmarked graves. Proposed paragraph
(b)(1)(iii)(C) would also require
revisions to VA Form 40-1330, which is
explained in the section of this
rulemaking related to the Paperwork
Reduction Act.

Proposed § 38.630(b)(2) would
establish a paragraph related to the
styles and types of Government-
furnished headstones and markers, as
well as their inscriptions, and would
move and revise language from current
§38.630(a) and (b). Current § 38.630(a)
and (b) are somewhat duplicative and
confusing regarding the scope of current
VA policies concerning headstone and
marker styles, types, and inscriptions,
and confusing regarding which VA
official is responsible for establishing
that policy. For instance, current
§ 38.630(a) relates to the Secretary of
Veterans Affairs establishing policy for
headstone and marker materials as well
as inscriptions, whereas current
§ 38.630(b) relates to the Under
Secretary for Memorial Affairs
establishing policy only for inscriptions
and further seems to apply VA’s
inscription policies to private
monuments. To reduce this duplication
and confusion, proposed § 38.630(b)(2)
would state that the styles and types of
headstones and markers, as well as the
inscriptions thereon to include an
emblem of belief, will be provided in
accordance with VA policy as well as in

a manner consistent with 38 U.S.C.
2306(c) and 2404(c). We note that NCA
has established policy related to the
styles, types, and inscriptions available
for Government-furnished headstones
and markers, to include emblems of
belief (examples of styles, types,
inscriptions, and available emblems of
belief can be found on VA Forms 40—
1330 and 40-1330M). Proposed
§38.630(b)(2) would further newly
reference applicable VA statutes related
to allowable materials for Government
headstones and markers under 38 U.S.C.
2306(c), and related to certain
inscription and style criteria for
headstones and markers in national
cemeteries under 38 U.S.C. 2404(c).
These statutory criteria would not be
newly implemented, but merely newly
referenced in regulation.

Proposed § 38.630(b)(2)(i) would
newly establish in regulation that the
styles and types of burial headstones
and markers, as well as the inscriptions
thereon, may be limited in accordance
with certain requirements including
aesthetic and administrative
requirements of the cemetery in which
the headstone or marker will be placed.
This provision is new in regulation but
is not a new criterion or restriction
concerning VA’s provision of
headstones and markers, as the style of
headstone and marker is presently
determined by a veteran’s era of service
(e.g., Civil War era versus current era),
and the types of headstones and markers
can be further determined by size,
space, or other restrictions of a cemetery
prior to installation (such as when a flat
bronze marker must be placed instead of
an upright marble headstone).

Proposed § 38.630(b)(2)(ii) would
move and revise language from current
§38.631(f), to implement the
requirement in 38 U.S.C. 2306(d)(3) that
headstones and markers provided for
marked graves in private cemeteries (for
certain eligible individuals under sec.
2306(d)) be among those that VA makes
available for selection generally. We
interpret sec. 2306(d)(3) to require VA to
make available the same types of
headstones and markers for both
unmarked and marked graves under sec.
2306(a) and 2306(d), respectively, and
proposed § 38.630(b)(2)(ii) would clarify
this interpretation.

Proposed § 38.630(b)(2)(iii) would
establish in regulation the current VA
practice of providing a headstone or
marker that indicates a deceased’s status
as a Medal of Honor recipient as
applicable. Proposed § 38.630(b)(2)(iii)
would expressly apply to headstones
and markers for both unmarked graves
and marked graves. We interpret 38
U.S.C. 2306(d)(5)(A), which requires VA

to provide, upon request, a headstone or
marker for a marked grave (for certain
eligible individuals) that signifies the
deceased’s status as a Medal of Honor
recipient, applies similarly to unmarked
graves. Proposed § 38.630(b)(2)(iii)
would clarify this interpretation.

Proposed § 38.630(b)(2)(iv) would
restate the portion of current
§ 38.632(c)(2) related to requirements for
requesting an emblem of belief that is
not offered in VA’s inventory of images
for emblems of belief (a “new” emblem
of belief) to be inscribed on a headstone
or marker, and would cross reference
current § 38.632 that describes the
process for requesting a new emblem of
belief. VA’s current inventory of images
for emblems of belief can be found on
VA Form 40-1330.

Proposed § 38.630(b)(3) would newly
establish in regulation the criteria that
exist in current VA policy, more
specifically NCA Notice 2004—06 (Dec.
21, 2004), regarding replacement of
Government-furnished headstones,
markers, and medallions because they
warrant replacement. Although the
governing statutes do not clearly
provide that VA’s authority to furnish
headstones, markers, or medallions
includes authority to furnish
replacements as needed, the function of
these benefits is to memorialize veterans
and other eligible individuals in
perpetuity, and therefore we believe it is
reasonable and necessary to interpret a
general replacement authority. To
ensure that these benefits continue to
fulfill their intended function of
marking a veteran’s grave, VA interprets
that it may replace Government-
furnished headstones, markers, or
medallions if they cease to be
serviceable (i.e., they no longer
reasonably function to identify the
decedent), or for other administrative
reasons related to ensuring that the
correct style and type of headstone or
marker has been provided or related to
changing or adding inscription
information if required.

Proposed § 38.630(b)(3)(i) would
establish that replacements would occur
upon request, as for any headstone,
marker, or medallion that may be
provided under 38 U.S.C. 2306, if one
of the specified bases for replacement is
satisfied. Proposed paragraphs
(b)(3)(i)(A)—(E) would state the primary
reasons currently found in NCA Notice
2004-06 that VA considers a
Government-furnished headstone or
marker to warrant replacement.
Proposed paragraphs (b)(3)(i)(A)-(C) are
self-explanatory as listed and relate to
the serviceability of a headstone or
marker, where VA would replace a
Government-furnished headstone or
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marker if: It is damaged beyond repair;
it has deteriorated to the extent it no
longer serves to identify the buried
decedent (e.g., identifying elements of
an inscription are not legible, such as a
decedent’s name or a grave number for
an unknown decedent), or, in the case
of a medallion, no longer serves to
identify the buried decedent as a
veteran or as a Medal of Honor recipient
if applicable; or it has been stolen or
vandalized.

Proposed paragraph (b)(3)(i)(D) relates
to ensuring the correct headstone or
marker style or type is provided, where
VA would provide a replacement if the
incorrect style or type for the veteran’s
era of service was initially provided.

Proposed paragraph (b)(3)(i)(E) relates
to ensuring that the Government-
furnished headstone or marker conveys
accurate and requested inscription
information, where VA would provide a
replacement to correct or add
inscription information for the reasons
in proposed paragraphs (b)(3)({)(E)(1)-
(5), all of which are current VA practice
unless otherwise noted below. We note
that these reasons apply to inscription
information for headstones and markers
but not necessarily medallions, as
medallions are only inscribed with the
word ‘“Veteran” in accordance with the
purpose of a medallion to identify the
deceased’s status as a veteran under 38
U.S.C. 2306(d)(4)(A). Therefore, we will
only refer to headstones and markers in
explaining the proposed replacement
reasons related to adding or correcting
inscription information.

Proposed paragraph (b)(3)(i)(E)(1)
would provide for a replacement
headstone or marker to correct errors in
factual information that was provided to
VA as part of the initial application
process. The most common types of
factual errors for which VA receives
replacement requests relate to a
decedent’s name or dates of birth or
death, so proposed paragraph
(b)(3)(1)(E)(1) would include a non-
exhaustive parenthetical example to that
effect.

We note that proposed paragraph
(b)(3)(1)(E)(2) is written to capture
factual errors in information provided to
VA, meaning VA was a party to the
initial provision of the Government-
furnished headstone or marker. Because
VA took control of Government-
furnished headstones or markers when
it assumed jurisdiction over a majority
of national cemeteries in 1973 (see Pub.
L. 93—-43, sec. 2, 87 Stat. 75 (1973)),
proposed paragraph (b)(3)(i)(E)(1) would
not apply to those Government-
furnished headstones or markers
provided prior to 1973. VA is currently
examining how to best address possible

replacement of Government-furnished
headstones or markers that were
provided prior to 1973, when the reason
for replacement is the assertion of a
factual inscription error. Present NCA
Notice 2015-01 (July 23, 2015) provides
some guidance for replacement of older
Government-furnished headstones or
markers (those 50 years or older as of
the date of the replacement request) due
to assertions of factual inscription
errors, where NCA examines primary
source documentation from the
requestor, as well as other available
information, to determine whether it is
more likely than not that the existing
inscription has factual errors (and if so,
to provide a replacement). However, a
50-year time frame to apply this “more
likely than not” standard does not fully
coincide with when VA took control of
the headstone and marker program.
Further, NCA has received requests to
replace historic headstones and markers
(primarily from the Civil War era) based
on a desire to correct inscriptions (or
inscription practices) from the 19th
century or add new information found
through modern research, where such
corrections or additions might make an
inscription more accurate but would not
necessarily correct critical inaccuracies
related to identifying the buried
individual. With Government-furnished
headstones or markers provided prior to
1973, particularly those that are
approaching or are older than 100 years,
VA must weigh requests to correct
inscriptions for factual errors against
considerations that such inscriptions
were based on information that was
then available, and that such headstones
and markers may be part of a larger,
collective historic landscape. VA
therefore invites comments on this
proposed rule on whether or how VA
should establish distinct replacement
criteria to correct factual errors for
Government-furnished headstones and
markers provided prior to 1973.

Proposed paragraph (b)(3)(i)(E)(2)
would provide for a replacement
headstone or marker to indicate
information related to the deceased’s
military service that is provided to VA
after the initial application. Changes to
an inscription for this reason are most
often requested when additional
information becomes available regarding
the deceased’s posthumous receipt of a
military award, so proposed paragraph
(b)(3)(1)(E)(2) would include a non-
exhaustive parenthetical example to that
effect.

Proposed paragraph (b)(3)(i)(E)(3)
would provide for a replacement
headstone or marker to identify on a
single headstone or marker multiple
decedents who are each eligible for a

Government-furnished headstone or
marker and are buried in the same
gravesite in a cemetery. Proposed
paragraph (b)(3)(i)(E)(3) would primarily
account for VA’s longstanding practice
(since assuming jurisdiction over most
national cemeteries in 1973) to inter
more than one eligible individual in a
single gravesite, such as when a veteran
is buried in the same gravesite as a
spouse or dependent child.
Replacement of a headstone or marker
to identify multiple interments in a
gravesite is an administrative necessity
for national cemeteries. Proposed
paragraph (b)(3)(i)(E)(3) would not be
limited to only national cemeteries,
however, to ensure parity if this same
practice of multiple interments might
occur in non-national cemeteries.
Proposed paragraph (b)(3)(i)(E)(3) would
specifically indicate that this type of
replacement may occur only if the
multiple decedents are each eligible for
a Government-furnished headstone or
marker, to ensure it is clear that we
would not be expanding eligibility for
headstones and markers for non-
national cemeteries in a manner that is
not consistent with 38 U.S.C. 2306.
Proposed paragraph (b)(3)(i)(E)(3) would
include replacing a Government-
furnished burial headstone and marker
to add a memorial inscription for that
individual’s surviving spouse or eligible
dependent child, rather than furnishing
a separate burial headstone or marker
for that individual’s surviving spouse or
eligible dependent child, in accordance
with sec. 2306(g)(1).

Proposed paragraph (b)(3)(i)(E)(4)
would provide for a replacement
headstone or marker to indicate the
deceased’s status as a Medal of Honor
recipient if applicable, for a headstone
or marker provided for a marked grave
in accordance with 38 U.S.C.
2306(d)(5)(B). This is a relatively new
authority that was added to sec. 2306 by
sec. 301 of Public Law 114-315, and
would be included in this proposed rule
to implement a specific replacement
reason under statute.

Proposed paragraph (b)(3)({)(E)(5)
would allow the decedent’s next of kin
as indicated in NCA’s records systems
to request that VA replace a headstone
or marker to add or correct inscription
information for any reason not listed in
proposed paragraphs (b)(3)({1)(E)(1)—(4),
if the request is received by VA within
six months after the initial headstone or
marker was provided. We would
establish this broad authority for
replacement, with a time-limited
duration to make the request, primarily
because family members may not visit a
gravesite for an extended period of time
after a burial or after a headstone or
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marker is installed (most often due to
travel difficulties or grief-related
reasons). In such cases, we want to
ensure that family members get the
memorialization benefit that they
consider satisfactory to memorialize the
decedent, within the bounds of what VA
provides generally for all those eligible
for the headstone or marker benefit. In
general, VA has received requests from
family members to add or change
inscription information that does not
affect the factual accuracy of a
headstone or marker (such as adding a
decedent’s middle initial, or adding
terms of endearment, to the inscription).
Although VA would want to provide a
headstone or marker that a decedent’s
family ultimately finds satisfactory, we
must balance the family’s interest in
that regard with VA’s interest of not
unnecessarily replacing a Government-
furnished headstone or marker that is
serviceable to reasonably identify the
decedent. Therefore, we would impose
a time limit of six months in which
replacement could be requested under
this proposed provision. In addition,
proposed paragraph (b)(3)(i)(E)(5) would
require that such a replacement request
must come from the deceased’s next of
kin as indicated in NCA’s records
systems, to prevent multiple and
possibly contradictory family requests
for inscription changes. Proposed
paragraph (b)(3)(i)(E)(5) would
implement in regulation a replacement
reason similar to that contained in
current NCA policy, although NCA
Directive 2004-06 does not impose the
six-month limitation or the next of kin
of record requirement. We interpret
these additional criteria in proposed
paragraph (b)(3)(i)(E)(5) to be reasonable
and necessary to assist VA in properly
managing the headstone and marker
benefit.

In keeping with current NCA policy,
proposed § 38.630(b)(3)(ii) would state
that replacement headstones and
markers to be provided will be of the
same style and type, to include
inscription information, as those being
replaced—NCA refers to this practice as
“in-kind” replacement. Proposed
§ 38.630(b)(3)(ii) would provide for
exceptions to this “in-kind”
replacement to permit replacements to
be of a different style or type, or have
different inscription information, if the
reason for replacement is related to
type, style, or inscription under
proposed paragraph (b)(3)(i)(D) or (E),
and the replacement would necessarily
have to differ in style, type, or
inscription information.

Proposed § 38.630(b)(3)(iii) would
establish in regulation the process for
requesting replacement headstones,

markers, or medallions, which is
essentially the same as the process of
requesting Government-furnished
headstones, markers, or medallions
initially. As in proposed
§38.630(b)(1)—related to application for
Government-furnished headstones,
markers, and medallions—proposed
paragraph (b)(3)(iii)(A) would restate the
process of ordering a replacement
through NCA'’s electronic ordering
systems (where the replacement will be
installed in a cemetery that uses such
systems), and proposed paragraph
(b)(3)(iii)(B) would restate the process of
completing and submitting VA Form
40-1330 or 40-1330M (where the
replacement will be installed in a
cemetery that does not use NCA'’s
electronic ordering systems).

We reiterate that the reasons for
replacement in proposed paragraphs
(b)(3)(1)(A)—(E), the “in-kind”
replacement policy in proposed
paragraph (b)(3)(ii), and the process of
requesting replacements in proposed
paragraph (b)(3)(iii), are all based on
NCA Notice 2004-06, and reflect
current practice except where otherwise
indicated.

Proposed § 38.630(b)(4) would newly
establish a “limitations” paragraph in
regulation, and proposed paragraph
(b)(4)(i) would relocate language from
current § 38.631(c) and (d), which state
that VA does not pay for the cost of
installing a headstone or marker in a
non-national cemetery, although VA
does deliver the headstone or marker
directly to such cemetery or to a
receiving agency for delivery to the
cemetery. Although current § 38.631(c)
and (d) apply to only burial headstones
and markers for marked graves under 38
U.S.C. 2306(d) (specifically, see limiting
language in sec. 2306(d)(2)), and only
“private” cemeteries are technically
referenced in sec. 2306(d) and in current
§38.631, proposed § 38.630(b)(4) would
apply the same cost limitation and
delivery procedure to headstones and
markers for unmarked graves, and for all
non-national cemeteries and not just
those that are privately owned. We
would establish these requirements in
regulations for burial headstones and
markers for unmarked graves consistent
with current practice. The cost
limitation for both unmarked and
marked graves is already established
through a VA Form 40-1330
certification that the headstone or
marker “will be installed in the
cemetery listed in block 27 at no
expense to the Government.” Proposed
§ 38.630(b)(4)(ii) would newly establish
for Government-furnished medallions
the same cost limitation as for burial
headstones and markers in proposed

paragraph (b)(4)(i), but proposed
paragraph (b)(4)(ii) would provide for
delivery directly to the applicant for the
medallion as opposed to the cemetery
where the privately purchased marker is
located (and upon which the medallion
is to be affixed), as this is current VA
practice.

Proposed § 38.630(b)(5) would newly
establish in regulation the existing NCA
policy related to ownership, alteration,
and disposition of Government-
furnished headstones, markers, and
medallions, in accordance with NCA
Notice 2011-05 and applicable Federal
statutes. Proposed § 38.630(b)(5) would
provide that all Government-furnished
headstones, markers, and medallions
remain the property of the Government
in perpetuity and should not be defaced
or altered in any way, and that
knowingly converting Government
property to private use (such as using
whole or partial headstones or markers
in structures or landscaping, or offering
such items for sale) is a violation of
Federal law under 18 U.S.C. 641. These
would not be new requirements, but
would merely make VA regulations
consistent with VA policy in NCA
Notice 2011-05 and would cross
reference otherwise applicable Federal
statute. Proposed § 38.630(b)(5)(ii)
would provide that, under 38 CFR
1.218(b)(5), the destruction, mutilation,
defacement, injury, or removal of any
monument, gravestone, or other
structure within the limits of any
national cemetery is prohibited (with an
associated fine of $500) and that, under
18 U.S.C. 1361, willful depredation of
any property of the United States (e.g.,
a headstone or marker in a non-national
cemetery) shall be punishable by a fine
or imprisonment under title 18, U.S.C.
This would also not be a new policy
requirement, and further would not be
a new regulatory requirement (as it is
already enforceable under § 1.218(b)(5)),
but we find it appropriate to include it
as part of the general reorganization of
these regulations in this proposed rule.
Proposed § 38.630(b)(5)(iii) would
establish that when a Government-
furnished burial headstone, marker, or
medallion is removed from a gravesite
area in any cemetery (due to it
warranting replacement under
paragraph (b)(3) of this section, or in
cases of disinterment where the
headstone or marker will not be placed
at a new gravesite), it should be
properly disposed. Proposed
§38.630(b)(5)(iii) would further
establish that unless such a headstone
or marker would be maintained by NCA
for historic purposes, if the headstone or
marker was stone, it must 