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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 218
[Docket No. 141125997-7365-02]
RIN 0648-BE67

Takes of Marine Mammals Incidental to
Specified Activities; U.S. Navy Training
Activities in the Gulf of Alaska
Temporary Maritime Activities Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Upon application from the
U.S. Navy (Navy), we (NMFS) are
issuing regulations under the Marine
Mammal Protection Act (MMPA) to
govern the unintentional taking of
marine mammals incidental to the
training activities conducted in the Gulf
of Alaska (GOA) Temporary Maritime
Activities Area (TMAA) Study Area
(hereafter referred to the Study Area)
from May 2017 through May 2022.
These regulations allow us to issue a
Letter of Authorization (LOA) for the
incidental take of marine mammals
during the Navy’s specified activities
and timeframes, set forth the
permissible methods of taking, set forth
other means of effecting the least
practicable adverse impact on marine
mammal species or stocks and their
habitat, and set forth requirements
pertaining to the monitoring and
reporting of the incidental take.

DATES: Effective April 26, 2017, through
April 26, 2022.

ADDRESSES: To obtain an electronic
copy of the Navy’s LOA application or
other referenced documents, visit the
internet at: http://www.nmfs.noaa.gov/
pr/permits/incidental/military.htm.
Documents cited in this notice may also
be viewed, by appointment, during
regular business hours, at 1315 East-
West Highway, SSMC I1I, Silver Spring,
MD 20912.

FOR FURTHER INFORMATION CONTACT: Jolie
Harrison, Office of Protected Resources,
NMEFS, (301) 427-8477.

SUPPLEMENTARY INFORMATION:

Availability

A copy of the Navy’s LOA application
may be obtained by visiting the internet
at: http://www.nmfs.noaa.gov/pr/
permits/incidental/military.htm. The
Navy’s Final Supplemental
Environmental Impact Statement/
Overseas Environmental Impact

Statement (FSEIS/OEIS) for the GOA
TMAA Study Area, which also contains
a list of the references used in this
document, may be viewed at http://
www.goaeis.com. Documents cited in
this notice may also be viewed, by
appointment, during regular business
hours, at the aforementioned address
(see ADDRESSES).

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s), will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and if
the Secretary sets forth permissible
methods of taking and other means of
effecting the least practicable impact on
the species or stock and its habitat.
NMFS has defined “negligible impact”
in 50 CFR 216.103 as “‘an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”

The National Defense Authorization
Act of 2004 (NDAA) (Pub. L. 108-136)
removed the “small numbers’” and
“specified geographical region”
limitations indicated above and
amended the definition of “harassment”
as applies to a “military readiness
activity” to read as follows (section
3(18)(B) of the MMPA, 16 U.S.C.
1362(18)(B)): “(i) Any act that injures or
has the significant potential to injure a
marine mammal or marine mammal
stock in the wild” (Level A
Harassment); or ““(ii) Any act that
disturbs or is likely to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of natural
behavioral patterns, including, but not
limited to, migration, surfacing, nursing,
breeding, feeding, or sheltering, to a
point where such behavioral patterns
are abandoned or significantly altered”
(Level B Harassment).

Summary of Request

On July 28, 2014, NMFS received an
application from the Navy requesting an
LOA for the take of 19 species of marine
mammals, representing 27 stocks,
incidental to Navy training activities to
be conducted in the Study Area over 5
years. On October 14, 2014, the Navy
submitted a revised LOA application to
reflect minor changes in the number and
types of training activities. To address
minor inconsistencies with the draft
SEIS/OEIS (DSEIS/OEIS), the Navy
submitted a final revision to the LOA
application (hereafter referred to as the
LOA application) on January 21, 2015.
In November 2016, the Navy requested
that the final rule and LOA be issued for
the training activities addressed by
Alternative 1 of the FSEIS/OEIS. The
Navy’s LOA application was based on
the training activities addressed by
Alternative 2 of the DSEIS/OEIS;
therefore, our proposed rule (81 FR
9950; February 26, 2016) analyzed the
level of activities as described by
Alternative 2. Pursuant to the Navy’s
November 2016 request, the final rule
now reflects the training activities
addressed by Alternative 1 of the FSEIS/
OEIS, which include a subset of the
activities analyzed in the proposed rule.
The change from Alternative 2 to
Alternative 1 results in a significant
reduction in proposed training activities
(see “Training” and “Summary of
Impulsive and Non-Impulsive
Sources”), lessening the number of the
Carrier Strike Group Events from 2 to 1
per year, and the number of SINKEXs
from 2 to 0 per year, which means that
several types of explosives will no
longer be used and there will be no live
MISSILEX. This significantly decreases
the number of anticipated and
authorized takes for this activity (see
“Take Request”’) compared to what was
presented in the proposed rule.

The Navy is requesting a five-year
LOA for training activities to be
conducted from May 2017 through May
2022. The Study Area is a polygon
roughly the shape of a 300 nm by 150
nm rectangle oriented northwest to
southeast in the long direction, located
south of Prince William Sound and east
of Kodiak Island, Alaska (see Figure 1—
1 of the LOA application for a map of
the Study Area). The activities
conducted within the Study Area are
classified as military readiness
activities. The Navy states that these
activities may expose some of the
marine mammals present within the
Study Area to sound from underwater
acoustic sources and explosives. The
Navy’s request for authorization is for
the incidental take of individuals of 19
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species of marine mammals,
representing 27 stocks, by Level B
harassment and one species of marine
mammal (Dall’s porpoise) by Level A
harassment. The Navy is not requesting
mortality takes for any species.

The LOA application, proposed rule
(81 FR 9950; February 26, 2016), and
GOA FSEIS/OEIS contain acoustic
thresholds that, in some instances,
represent changes from what NMFS has
used to evaluate the Navy’s activities for
previous authorizations. These
thresholds, which the Navy developed
in coordination with NMFS, are based
on the evaluation and inclusion of new
information from recent scientific
studies; a detailed explanation of how
they were derived is provided in the
GOA FSEIS/OEIS Criteria and
Thresholds for U.S. Navy Acoustic and
Explosive Effects Analysis Technical
Report (available at http://
www.goaeis.com).

On August 4, 2016, NMFS released its
Technical Guidance for Assessing the
Effects of Anthropogenic Sound on
Marine Mammal Hearing (new
Guidance). This new Guidance
established new thresholds and
associated weighting functions for
predicting auditory injury, or permanent
threshold shift (PTS), which equates to
Level A harassment under the MMPA,
and temporary threshold shift (TTS),
which is considered Level B harassment
under the MMPA. In the August 4, 2016,
Federal Register notice announcing the
new Guidance (81 FR 51694), NMFS
explained the approach it would take
during a transition period, during which
we will balance the need to consider
this new best available science with the
fact that some applicants have already
committed time and resources to the
development of analyses based on our
previous thresholds and have
constraints that preclude the
recalculation of take estimates, as well
as consideration of where the action is
in the agency’s decision-making
“pipeline.” In that notice, we included
a non-exhaustive list of factors that
would inform the most appropriate
approach for considering the new
Guidance, including: How far in the
process the application or prospective
application has progressed; when the
activity is scheduled to begin or other
timing constraints; the complexity of the
analyses and the cost and practicality of
redoing them; the temporal and spatial
scope of anticipated effects; and the
relative degree to which the new
Guidance is expected to affect the
results of the acoustic impact analyses.

In developing the new Guidance,
NMFS compiled, interpreted, and
synthesized scientific information

currently available on the effects of
anthropogenic sound on marine
mammals, including a recent Technical
Report by Dr. James Finneran (U.S.
Navy-SPAWAR Systems Center Pacific)
that proposed new weighting functions
and thresholds for predicting the onset
of both PTS and temporary threshold
shifts (TTS) in marine mammals
(Finneran, 2016). The methodologies
presented within this paper (and in
NMFS’ new Guidance) build upon the
methodologies used to develop the
criteria applied within the proposed
rule and Navy’s GOA FSEIS/OEIS
(Finneran and Jenkins, 2012), and
incorporate relevant auditory research
made available since 2012 (e.g.,
Kastelein et al., 2012a; Kastelein et al.,
2012b; Finneran and Schlundt, 2013;
Kastelein et al., 2013a; Kastelein et al.,
2013b; Popov et al., 2013; Kastelein et
al., 2014a; Kastelein et al., 2014b; Popov
et al., 2014; Finneran et al., 2015;
Kastelein et al., 2015a; Kastelein et al.,
2015b; Popov et al., 2015). In light of
limited data at the time, Finneran and
Jenkins (2012) presented a conservative
approach to development of auditory
weighting functions. In 2016, with the
benefit of newly-available data,
Finneran was able to synthesize a wide
range of auditory data, including newly-
available studies, to predict refined
auditory weighting functions and
corresponding TTS and PTS thresholds
across the complete hearing ranges of
functional hearing groups. At the time
of the release of the proposed rule and
GOA FSEIS/OEIS, NMFS’ new
Guidance had not been issued. Further,
the new criteria were not available for
the Navy’s acoustic effects modeling
used to calculate distances to
harassment thresholds and resulting
take estimates. Therefore, the Navy did
not directly use the new auditory
weighting functions and PTS/TTS
criteria in its GOA FSEIS/OEIS.

In addition to the fact that it was
possible to address the new Guidance
adequately without remodeling it would
have been impractical for the Navy to
entirely re-model its proposed action
based on the new Guidance. The Navy
committed substantial time and
resources to the development of
acoustic analyses based on previous
acoustic thresholds. Data and
information (e.g., on marine species
density) gathering for this second GOA
rule (Phase II, 2017-2022) modeling
began in November 2011 and
subsequent modeling occurred over a
20-month period from October 2012 to
June 2014. The contract costs for
modeling GOA events were significant,
as was Navy Pacific Fleet staff labor.

The underlying science contained
within Finneran (2016) (upon which
NMFS’ new Guidance is based) has been
addressed qualitatively within the
applicable sections of the GOA FSEIS/
OEIS and this final rulemaking. Further,
although the writers of the base code for
the model used for Phase II were not
available to recode the model with the
updated impulsive criteria in terms of
weighting functions, the Navy was able
to use the model to reprocess
anticipated explosive ranges to effects
for PTS based on the criteria presented
in the new Guidance to assess if the new
criteria could result in any additional
species-specific injury exposures. In
short, the Navy quantitatively
reanalyzed PTS ranges and exposures
from explosive sources using the new
Guidance, from which TTS and
behavioral exposures could be
estimated, but the sonar exposures were
not remodeled because a qualitative
assessment of the new Guidance and the
activities showed that it was not
necessary in order to support the
analysis, in addition to being
impractical.

For the sonar exposure estimates, if
the new Guidance was quantitatively
applied to the GOA TMAA effects
analysis and new modeling conducted,
predicted numbers of PTS and/or TTS
would change to some small degree
(even if only by fractions of a take).
However, because the new Guidance
relies on much of the same data as the
auditory criteria presented in the
proposed rule and the Navy’s GOA
FSEIS/OEIS, these changes would not
be substantial (as described in more
detail below), and in most cases would
result in a reduction in the predicted
impacts.

Onset PTS thresholds for non-
impulsive sound (sonar) are largely
lower (i.e., are more conservative) in
Finneran and Jenkins 2012 (used in
GOA FSEIS/OEIS) compared to the new
Guidance, while updated auditory
weighting functions for most marine
mammal hearing groups have changed
minimally in the new Guidance. This
means that the predicted ranges to PTS
and TTS in the GOA FSEIS/OEIS and
this final rule for non-impulsive sources
would change only minimally (and for
the most part are larger than what
would result) if NMFS’ new Guidance
were quantitatively applied and new
modeling conducted (i.e., estimated
numbers of takes resulting in PTS and
TTS from sonar are, for the most part,
larger in this final rule than would be
expected if the Navy’s activities were re-
modeled using the new Guidance).
Specifically, PTS thresholds for non-
impulsive sources for all taxa went up
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(i.e., are less conservative), except for
Otariids, for which they went down by
one dB. Given that the PTS range to
effects for Otariids was previously 10m,
a 1 dB change in the PTS threshold
would not change the PTS range to
effects by more than a couple of meters
for any acoustic source. For TTS, the
onset thresholds for cetaceans in the
new Guidance all went up (i.e., are less
conservative) or stayed the same (i.e.,
ranges to effects and take estimates for
TTS would go down or stay the same for
cetaceans if the Navy’s activities were
re-modeled using the new Guidance).
The onset thresholds for TTS for
Phocids and Otariids went down by 2
dB and 7 dB, respectively. The previous
range to effects was 70-1720m for
Phocids and 230-570m for Otariids for
the largest source (53C). If spherical
spreading were conservatively
considered, applying the new Guidance,
the range to TTS for Phocids would
likely be no more than approximately
100-2,200m and the range for Otariids
would likely be no more than
approximately 500—1,300m. The
originally modeled TTS for pinnipeds
was zero for all but one species. When
the lower likelihood of overlap of most
pinniped species (those with 0 TTS
estimates) with these activities is
considered in combination with their
densities and the change in the size of
the ensonified zone, our analysis still
suggests that TTS take is not likely to
occur, and those Level B take estimates
have not been changed. Further, any
small changes to predicted TTS takes for
Northern elephant seals that might
result from applying the new guidance,
and specifically considering the slightly
larger ensonified volume resulting from
the 2 dB decrease in the threshold,
would be expected to be in the form of
changing a modeled behavioral
harassment to a TTS, resulting in no net
change in the Level B harassment take
estimates.

For impulsive sound (explosives), the
Navy was able to reprocess anticipated
ranges to effects for Level A harassment
(PTS), and subsequently ranges to
effects for TTS and behavioral
exposures, based on the new Guidance
to assess if the new impulsive criteria
could result in any additional species-
specific takes. The conclusion from that
analysis was that the new impulsive
criteria would not change previous
species-specific quantities of impulsive
PTS, TTS, or behavioral exposures for
any species except Dall’s porpoise, and
the mitigation zones described in the
proposed rule (as shown in Mitigation
Zones) for each type of explosives
training activity remain sufficiently

protective (i.e., mitigation zones
encompass newly calculated PTS zones
for all explosive types and hearing
groups). Consideration of the new
Guidance results in an increase in take
for Dall’s porpoise by 3 Level A and 149
Level B harassment takes (12 TTS and
137 behavioral reactions) above what is
described in Alternative 1 of the FEIS/
OEIS. These updated take numbers are
included in the “Take Request” section.

In summary, NMFS’ consideration of
the new Guidance does not substantially
alter our assessment of the likely
responses of marine mammals to
acoustic sources employed by the Navy
in the GOA TMAA Study Area (though
take numbers have been altered slightly
where appropriate as described above
and in the Estimated Take section), or
the likely fitness consequences of those
responses. Overall, predicted auditory
effects within this rulemaking would
not change significantly. As described,
application of the new Guidance
represents only minor changes in take
estimates, and would not change NMFS’
final analysis and negligible impact
determination. Further, the robust
monitoring and mitigation measures in
this final rule satisfy the “least
practicable adverse impact” standard.

Of additional note, the definition of
an “Unusual Mortality Event,” which is
necessary to the implementation of the
Navy’s Stranding Response Plan, has
been added to the final regulations. This
addition corrects an oversight in the
proposed rule and does not represent a
significant change.

Background of Request

The Navy’s mission is to organize,
train, equip, and maintain combat-ready
naval forces capable of winning wars,
deterring aggression, and maintaining
freedom of the seas. Consistent with this
mission, 10 U.S.C. 5062 mandates that
naval forces be trained and equipped for
prompt and sustained combat incident
to operations at sea, and that naval
forces be prepared for the effective
prosecution of war.® The Navy executes
this responsibility by establishing and
executing training programs, including
at-sea training and exercises, and
ensuring naval forces have access to the
ranges, operating areas (OPAREAs), and
airspace needed to develop and
maintain skills for conducting military
readiness activities.

The Navy proposes to continue
conducting training activities within the
Study Area, which have been ongoing
since the 1990s. The tempo and types of
training activities have evolved and
fluctuated to some degree because of the

1Title 10, Section 5062 of the U.S.C.

introduction of new technologies, the
dynamic nature of international events,
advances in war fighting doctrine and
procedures, and force structure
(organization of ships, submarines,
aircraft, weapons, and personnel)
changes. Such developments influence
the frequency, duration, intensity, and
location of required training activities,
but the essential character and basic
level of the military readiness activities
conducted in the Study Area has
remained largely unchanged. The
Navy’s LOA request covers training
activities that would occur over a five-
year period beginning in May 2017.
NMFS’ previous MMPA incidental take
authorization for the GOA TMAA
expired in May 2016.

Description of the Specified Activity

The proposed rule (81 FR 9950;
February 26, 2016) and GOA FSEIS/
OEIS include a complete description of
the Navy’s specified training activities
incidental to which NMFS is
authorizing take of marine mammals in
this final rule. Sonar use and
underwater detonations are the stressors
most likely to result in impacts on
marine mammals that could rise to the
level of harassment. Detailed
descriptions of these activities are
provided in the FSEIS/OEIS and in the
LOA application (http://
www.nmfs.noaa.gov/pr/permits/
incidental/military.htm) and are
summarized here.

Overview of Training Activities

The Navy routinely trains in the
Study Area in preparation for national
defense missions. Training activities
and exercises covered in the Navy’s
LOA request are briefly described
below, and in more detail within
chapter 2 of the GOA FSEIS/OEIS. Each
military training activity described
meets a requirement that can be traced
ultimately to requirements set forth by
the National Command Authority.2

The Navy categorizes training
activities into eight functional warfare
areas called primary mission areas:
Anti-air warfare; amphibious warfare;
strike warfare; Anti-surface warfare
(ASUW); anti-submarine warfare (ASW);
electronic warfare; mine warfare (MIW);
and naval special warfare (NSW). Most
training activities are categorized under
one of these primary mission areas;
those activities that do not fall within
one of these areas are in a separate

2“National Command Authority” is a term used
by the United States military and government to
refer to the ultimate lawful source of military
orders. The term refers collectively to the President
of the United States (as commander-in-chief) and
the United States Secretary of Defense.
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“other” category. Each warfare
community (surface, subsurface,
aviation, and special warfare) may train
within some or all of these primary
mission areas. However, not all primary
mission areas are conducted within the
Study Area.

The Navy described and analyzed the
effects of its training activities within
the GOA FSEIS/OEIS. In its assessment,
the Navy concluded that of the activities
conducted within the Study Area, sonar
use and underwater detonations were
the stressors resulting in impacts on
marine mammals that could rise to the
level of harassment as defined under the
MMPA. Therefore, the LOA application
provides the Navy’s assessment of
potential effects from these stressors.
The specific acoustic sources used in
the LOA application are contained in
the GOA FSEIS/OEIS and are presented
in the following sections based on the
primary mission areas.

Anti-Surface Warfare (ASUW)

The mission of ASUW is to defend
against enemy ships or boats. In the
conduct of ASUW, aircraft use cannons,
air-launched cruise missiles or other
precision-guided munitions; ships
employ torpedoes, naval guns, and
surface-to-surface (S—S) missiles; and
submarines attack surface ships using
torpedoes or submarine-launched, anti-
ship cruise missiles.

Anti-surface warfare training in the
Study Area includes S-S gunnery and
missile exercises (GUNEX and
MISSILEX) and air-to-surface (A—S)
bombing exercises (BOMBEX), GUNEX,
and MISSILEX. Of note, the MISSILEX
in GOA does not expend ordnance.

Anti-Submarine Warfare (ASW)

The mission of ASW is to locate,
neutralize, and defeat hostile submarine
threats to surface forces. ASW is based
on the principle of a layered defense of
surveillance and attack aircraft, ships,
and submarines all searching for hostile
submarines. These forces operate
together or independently to gain early
warning and detection, and to localize,
track, target, and attack hostile
submarine threats.

Anti-submarine warfare training
addresses basic skills such as detection
and classification of submarines,
distinguishing between sounds made by
enemy submarines and those of friendly
submarines, ships, and marine life.
ASW training evaluates the ability of
fleet assets to use systems, for example,
active and passive sonar and torpedo
systems to counter hostile submarine
threats. More advanced, integrated ASW
training exercises are conducted in
coordinated, at-sea training events

involving submarines, ships, and
aircraft. This training integrates the full
spectrum of ASW from detecting and
tracking a submarine to attacking a
target using simulated weapons.

Description of Sonar, Ordnance,
Targets, and Other Systems

The Navy uses a variety of sensors,
platforms, weapons, and other devices
to meet its mission. Training with these
systems and devices may introduce
acoustic (sound) energy into the
environment. The Navy’s current LOA
application describes underwater sound
as one of two types: Impulsive and non-
impulsive. Sonar and similar sound
producing systems are categorized as
non-impulsive sound sources.
Underwater detonations of explosives
and other percussive events are
impulsive sounds.

Sonar and Other Active Acoustic
Sources

Modern sonar technology includes a
variety of sonar sensor and processing
systems. In concept, the simplest active
sonar emits sound waves, or ‘‘pings,”
sent out in multiple directions, and the
sound waves then reflect off of the target
object in multiple directions. The sonar
source calculates the time it takes for
the reflected sound waves to return; this
calculation determines the distance to
the target object. More sophisticated
active sonar systems emit a ping and
then rapidly scan or listen to the sound
waves in a specific area. This provides
both distance to the target and
directional information. Even more
advanced sonar systems use multiple
receivers to listen to echoes from several
directions simultaneously and provide
efficient detection of both direction and
distance. Active sonar is rarely used
continuously throughout the listed
activities. In general, when sonar is in
use, the sonar “pings” occur at
intervals, referred to as a duty cycle, and
the signals themselves are very short in
duration. For example, sonar that emits
a 1-second ping every 10 seconds has a
10 percent duty cycle. The Navy’s
largest hull-mounted mid-frequency
sonar source typically emits a 1-second
ping every 50 seconds representing a 2
percent duty cycle. The Navy utilizes
sonar systems and other acoustic
sensors in support of a variety of
mission requirements. Primary uses
include the detection of and defense
against submarines (ASW) and mines
(MIW); safe navigation and effective
communications; use of unmanned
undersea vehicles; and oceanographic
surveys. Sources of sonar and other
active acoustic sources include surface

ship sonar, sonobuoys, torpedoes, and
unmanned underwater vehicles.

Ordnance and Munitions

Most ordnance and munitions used
during training events fall into three
basic categories: Projectiles (such as gun
rounds), missiles (including rockets),
and bombs. Ordnance can be further
defined by their net explosive weight
(NEW), which considers the type and
quantity of the explosive substance
without the packaging, casings, bullets,
etc. NEW is the trinitrotoluene (TNT)
equivalent of energetic material, which
is the standard measure of strength of
bombs and other explosives. For
example, a 5-inch shell fired from a
Navy gun is analyzed at approximately
9.5 pounds (Ib.) (4.3 kilograms (kg)) of
NEW. The Navy also uses non-explosive
ordnance in place of explosive ordnance
in many training and testing events.
Non-explosive ordnance look and
perform similarly to explosive
ordnance, but lack the main explosive
charge.

Defense Countermeasures

Naval forces depend on effective
defensive countermeasures to protect
themselves against missile and torpedo
attack. Defensive countermeasures are
devices designed to confuse, distract,
and confound precision-guided
munitions. Defensive countermeasures
analyzed in this LOA application
include acoustic countermeasures,
which are used by surface ships and
submarines to defend against torpedo
attack. Acoustic countermeasures are
either released from ships and
submarines, or towed at a distance
behind the ship.

Classification of Non-Impulsive and
Impulsive Sources Analyzed

In order to better organize and
facilitate the analysis of approximately
300 individual sources of underwater
acoustic sound or explosive energy, a
series of source classifications, or source
bins, were developed by the Navy. The
use of source classification bins
provides the following benefits:

e Provides the ability for new sensors or
munitions to be covered under existing
regulatory authorizations, as long as those
sources fall within the parameters of a “bin”;

o Simplifies the source utilization data
collection and reporting requirements
anticipated under the MMPA;

e Ensures a conservative approach to all
impact analysis, as all sources in a single bin
are modeled as the loudest source (e.g.,
lowest frequency, highest source level (the
term “‘source level” refers to the loudness of
a sound at its source), longest duty cycle, or
largest NEW) within that bin, which:
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O Allows analysis to be conducted more
efficiently, without compromising the
results; and

O Provides a framework to support the
reallocation of source usage (hours/
explosives) between different source bins, as
long as the total number and severity of
marine mammal takes remain within the
overall analyzed and authorized limits. This
flexibility is required to support evolving
Navy training requirements, which are linked
to real world events.

There are two primary types of
acoustic sources: Impulsive and non-
impulsive. A description of each source
classification is provided in Tables 1
and 2. Impulsive source class bins are
based on the NEW of the munitions or
explosive devices or the source level for
air and water guns. Non-impulsive
acoustic sources are grouped into source
class bins based on the frequency,?
source level,* and, when warranted, the
application in which the source would
be used. The following factors further
describe the considerations associated
with the development of non-impulsive
source bins.

¢ Frequency of the non-impulsive source:

O Low-frequency sources operate below 1
kilohertz (kHz);

O Mid-frequency sources operate at and
above 1 kHz, up to and including 10 kHz;

© High-frequency sources operate above 10 mimimis sources, and are qualitatively

kHz, up to and including 100 kHz;

O Very high-frequency sources operate
above 100 kHz but below 200 kHz.

e Source level of the non-impulsive
source;

O Greater than 160 decibels (dB), but less
than 180 dB;

O Equal to 180 dB and up to 200 dB;

O Greater than 200 dB.

e Application in which the source would
be used;

O How a sensor is employed supports how
the sensor’s acoustic emissions are analyzed;

O Factors considered include pulse length
(time source is on); beam pattern (whether
sound is emitted as a narrow, focused beam
or, as with most explosives, in all directions);
and duty cycle (how often or how many
times a transmission occurs in a given time
period during an event).

As described in the GOA FSEIS/OEIS,
non-impulsive acoustic sources that
have low source levels (not loud),
narrow beam widths, downward
directed transmission, short pulse
lengths, frequencies beyond known
hearing ranges of marine mammals, or
some combination of these
characteristics, are not anticipated to
result in takes of protected species and
therefore were not modeled. These
sources generally meet one of the
following criteria, are considered de

analyzed in the GOA FSEIS/OEIS:

¢ Acoustic sources with frequencies
greater than 200 kHz (based on known
marine mammal hearing ranges); and

e Sources with source levels less than
160 dB.

Source Classes Analyzed for Training

Table 1 shows the impulsive sources
(e.g., underwater explosives) associated
with training activities analyzed in the
Study Area, as proposed in the Navy’s
LOA request and described in the
proposed rule. Alternative 1 of the
FSEIS/OEIS, the specific activity for
which the incidental taking of marine
mammals is authorized pursuant to this
final rule, includes zero detonations
from the E6, E7, E8, and E11 source
bins, as indicated in Table 1. Table 2
shows non-impulsive sources (e.g.,
sonar) associated with training activities
analyzed in the Study Area, as proposed
in the Navy’s LOA request and
described in the proposed rule.
Alternative 1 of the FSEIS/OEIS
includes zero torpedoes from the TORP2
category, as indicated in Table 2.
Additionally, Alternative 1 does not
include live MISSILEX exercises, which
were included in the proposed rule.

TABLE 1—IMPULSIVE (EXPLOSIVE) TRAINING SOURCE CLASSES ANALYZED QUANTITATIVELY

Net explosive
Source class Representative munitions weight
(Ibs.)
B-INCN PrOJECHIES ...ttt sttt et e b e et et e et e reesane e >5-10
AGM-114 Hellfire missile >10-20
AGM-88 High-speed Anti-Radiation MiISSile ............cccooiiiiiiiiii e >20-60
250 1D, DOMD ...t r et re e re e nre s >60-100
500 Ib. bomb ..... >100-250
1,000 Ib. bomb .. >250-500
MK—48 torpedo .. >500-650
2,000 1. DOMD ..o e >650-1,000

*Note—these bins are not covered by this final rule, since Navy reduced their proposed activity in their incidental take request.

TABLE 2—NON-IMPULSIVE TRAINING SOURCE CLASSES ANALYZED QUANTITATIVELY

Source class category Sé)lg;c;e Description of representative sources
Mid-Frequency (MF): Tactical and non-tactical sources that | MF1 Hull-mounted surface ship sonar (e.g., AN/SQS-53C and AN/
produce mid-frequency (1-10 kHz) signals. SQS-60).
MF3 Hull-mounted submarine sonar (e.g., AN/BQQ-10).
MF4 Helicopter-deployed dipping sonar (e.g., AN/AQS-22 and AN/
AQS-13).
MF5 Active acoustic sonobuoys (e.g., DICASS).
MF6 Active underwater sound signal devices (e.g., MK-84).
MF11 Hull-mounted surface ship sonar with an active duty cycle greater
than 80%.
High-Frequency (HF): Tactical and non-tactical sources that | HF1 Hull-mounted submarine sonar (e.g., AN/BQQ-10).
produce high-frequency (greater than 10 kHz but less than 100
kHz) signals.
HF6 Active sources (equal to 180 dB and up to 200 dB).

3Bins are based on the typical center frequency
of the source. Although harmonics may be present,

those harmonics would be several decibels (dB)

lower than the primary frequency.

4 Source decibel levels are expressed in terms of
sound pressure level (SPL) and are values given in
dB referenced to 1 micropascal at 1 meter.
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TABLE 2—NON-IMPULSIVE TRAINING SOURCE CLASSES ANALYZED QUANTITATIVELY—Continued

Source class category Sé?;;‘;e Description of representative sources
Anti-Submarine Warfare (ASW): Tactical sources such as active | ASW2 Mid-frequency Multistatic Active Coherent sonobuoy (e.g., AN/
sonobuoys and acoustic countermeasures systems used during SSQ-125).
the conduct of ASW training activities.
ASW3 Mid-frequency towed active acoustic countermeasure systems
(e.g., AN/SLQ-25).
ASW4 Mid-frequency expendable active acoustic device counter-
measures (e.g., MK-3).
*Torpedoes (TORP): Source classes associated with the active | TORP2 | Heavyweight torpedo (e.g., MK—48, electric vehicles).
acoustic signals produced by torpedoes.

Notes: dB = decibels, DICASS = Directional Command Activated Sonobuoy System, kHz = kilohertz.
*TORP not covered by this rule since Navy reduced their activities.

Training
The training activities with potential

impacts to marine mammals that the
Navy proposes to conduct in the Study

Area are described in Table 3. The table

is organized according to primary

mission areas and includes the activity
name, associated stressor(s), description
of the activity, the primary platform
used (e.g., ship or aircraft type),
duration of activity, type of non-
impulsive or impulsive sources used in

the activity, and the number of activities
per year. More detailed activity
descriptions can be found in chapter 2
of the GOA FSEIS/OEIS. The Navy’s
activities are anticipated to meet
training needs in the years 2017-2022.

TABLE 3—TRAINING ACTIVITIES WITHIN THE STUDY AREA. ACTIVITIES NOW REFLECT NAVY’S ALTERNATIVE 1, WHICH NO
LONGER INCLUDES SINKING EXERCISES AND INCLUDES ONE, INSTEAD OF TwWO, CSG EXERCISES

Category Training activity Description Weapons/rounds/sound source
Anti-Surface Warfare (ASUW)
Impulsive .................. Gunnery Exercise, Surface-to- | Ship crews engage surface targets with | Small-, Medium-, and Large-caliber high
Surface (Ship) (GUNEX-S-S ship’s small-, medium-, and large-cal- explosive rounds.
(Ship)). iber guns.
Impulsive .................. Bombing Exercise (Air-to-Sur- | Fixed-wing aircrews deliver bombs against | High explosive bombs.

face) (BOMBEX (A-S)).

surface targets.

Anti-Submarine Warfare (ASW)

Non-impulsive

Non-impulsive

Non-impulsive

Non-impulsive

Non-impulsive

Tracking Exercise—Submarine
(TRACKEX—Sub).

Tracking Exercise—Surface
(TRACKEX—Surface).

Tracking Exercise—Helicopter
(TRACKEX—Helo).

Tracking Exercise—Maritime
Patrol Aircraft (TRACKEX—
MPA).

Tracking Exercise—Maritime
Patrol Aircraft (MAC
Sonobuoys).

Submarine searches for, detects, and
tracks submarine(s) and surface ship(s).

Surface ship searches for, tracks, and de-
tects submarine(s).

Helicopter searches, tracks, and detects
submarine(s).

Maritime patrol aircraft use sonobuoys to
search for, detect, and track sub-
marine(s).

Maritime patrol aircraft crews search for,
detect and track submarines using MAC
sonobuoys.

Mid- and high-frequency submarine sonar.

Mid-frequency surface ship sonar, acous-
tic countermeasures, and high-fre-
quency active sources.

Mid-frequency dipping sonar systems and
sonobuoys.

Sonobuoys, such as DICASS sonobuoys.

mid-frequency MAC sonobuoys.

Notes: DICASS = Directional Command Activated Sonobuoy System; MAC=Multistatic Active Coherent.

Summary of Impulsive and Non-
Impulsive Sources

Table 4 provides a quantitative annual

summary of training activities by sonar

and other active acoustic source class
analyzed in the Navy’s LOA request.
Annual use has been updated since
publication of the notice for the

proposed rule and now reflects Navy’s
Alternative 1, which results in a
reduction of annual use by about half.

TABLE 4—ANNUAL HOURS AND UNITS OF SONAR AND OTHER ACTIVE ACOUSTIC SOURCES USED DURING TRAINING

WITHIN THE STUDY AREA

Source class category Sglggze Units Annual use
Mid-FreqUENCy (IMF) ...ttt s r e s b e ser e e sbe e nr e b MF1 271
Active sources from 110 10 KHZ .....ooviiiiiiiee e MF3 24
MF4 26
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TABLE 4—ANNUAL HOURS AND UNITS OF SONAR AND OTHER ACTIVE ACOUSTIC SOURCES USED DURING TRAINING

WITHIN THE STUDY AREA—Continued

Source class category Sg;';‘;e Units Annual use

MF5 * 126

MF6 11

MF11 39

High-Frequency (HF): Tactical and non-tactical sources that produce signals greater than 10 kHz | HF1 12
but less than 100 kHz. HF6 40
Anti-Submarine Warfare (ASW) ........ooieiiieeneee et sne e ASW2 40
ACHVE ASW SOUICES ...uueiieiiiieeiiie ettt e e tee e sttt e e sttt e e st e ee e s ta e e e eteeeesateeeesaseeeenseeeeansaeesanseeesnteeeanneeeannaeenan ASW3 273
ASW4~ 6

Torpedoes (TORP) Source classes associated with active acoustic signals produced by torpedoes | TORP2 0

* Annual use for MF5 and ASW4 was incorrectly identified in the proposed rule as 25 and 4, respectively. Annual use for these source classes
is 252 and 12, respectively, for Alternative 2—but is half that here, reflecting Alternative 1.

Table 5 provides a quantitative annual
summary of training explosive source
classes analyzed in the Navy’s LOA
request. Annual number of in-water
detonations has been updated since
publication of the notice for the
proposed rule and now reflects Navy’s
Alternative 1, which results in a
reduction of detonations by at least half.

TABLE 5—ANNUAL NUMBER OF TRAIN-
ING EXPLOSIVE SOURCE DETONA-

TIONS USED DURING TRAINING
WITHIN THE STUDY AREA
Explosive class iﬁ?vc:tilr
net explosive weight detonations
(pounds (Ib.)) training
E5 (5-101b.) oo 56
E6 (<1020 Ib.) .ccoovvveiinne 0
E7 (<2060 Ib.) .ccvrveeenee 0
E8 (<60-100 Ib.) ....cccvvrurnne 0
E9 (£100-250 Ib.) ..eevvveenee 64
E10 (<250-500 Ib.) ......ceuee 6
E11 (<500-650 Ib.) ........c..c... 0
E12 (<650-1,000 Ib.) ............ 2

Duration and Location

Training activities would be
conducted in the Study Area during one
exercise of up to 21 days per year
between the months of April and
October to support a major joint training
exercise in Alaska and off the Alaskan
coast that involves the Departments of
the Navy, the Army, Air Force, and the
U.S. Coast Guard (Coast Guard). The
Service participants report to a unified
or joint commander who coordinates the
activities planned to demonstrate and
evaluate the ability of the services to
engage in a conflict and carry out plans
in response to a threat to national
security. Take incidental to the annual
exercise would be authorized between
May 2017 and May 2022.

The Study Area (see Figure 1-1 of the
LOA application) is entirely at sea and
is composed of the established GOA

TMAA and a warning area in the Gulf
of Alaska. The Navy uses “at-sea” to
include its training activities in the
Study Area that occur (1) on the ocean
surface, (2) beneath the ocean surface,
and (3) in the air above the ocean
surface. Navy training activities
occurring on or over the land outside
the GOA TMAA are covered under
previously prepared environmental
documentation prepared by the U.S. Air
Force and the U.S. Army. Gulf of Alaska
Temporary Maritime Activities Area
(GOA TMAA)

The GOA TMAA is a temporary area
established in conjunction with the
Federal Aviation Administration (FAA)
for one exercise period of up to 21 days,
that is a surface, undersea space, and
airspace maneuver area within the Gulf
of Alaska for ships, submarines, and
aircraft to conduct required training
activities. The GOA TMAA is a polygon
roughly resembling a rectangle oriented
from northwest to southeast,
approximately 300 nautical miles (nm)
in length by 150 nm in width, located
south of Prince William Sound and east
of Kodiak Island.

Airspace of the GOA TMAA

The airspace of the GOA TMAA
overlies the surface and subsurface
training area and is called an Altitude
Reservation (ALTRV). This ALTRV is a
temporary airspace designation,
typically requested by the Alaskan
Command (ALCOM) and coordinated
through the FAA for the duration of the
exercise. This overwater airspace
supports the majority of aircraft training
activities conducted by Navy and Joint
aircraft throughout the joint training
exercise. The ALTRV over the GOA
TMAA typically extends from the ocean
surface to 60,000 feet (ft) (18,288 meters
(m)) above mean sea level and
encompasses 42,146 square nautical
miles (nm2) of airspace. For safety
considerations, ALTRV information is
sent via Notice to Airmen (NOTAM)/

International NOTAM so that all pilots
are aware of the area and that Air Traffic
Control will keep known Instrument
Flight Rules aircraft clear of the area.

Additionally, the GOA TMAA
overlies a majority of Warning Area W—
612 (W-612) located over Blying Sound,
towards the northwestern quadrant of
the GOA TMAA. When not included as
part of the GOA TMAA, W-612
provides 2,256 nm? of special use
airspace for the Air Force and Coast
Guard to fulfill some of their training
requirements. Air Force, Army, National
Guard, and Coast Guard activities
conducted as part of at-sea joint training
within the GOA TMAA are included in
the FSEIS/OEIS analysis. No Navy
training activities analyzed in this final
rule occur in the area of W—612 that is
outside of the GOA TMAA (see Figure
1-1 of the LOA application).

Sea and Undersea Space of the GOA
TMAA

The GOA TMAA surface and
subsurface areas are also depicted in
Figure 1-1 of the LOA application. Total
surface area of the GOA TMAA is
42,146 nm2. Due to weather conditions,
annual joint training activities are
typically conducted during the summer
months (April-October). The GOA
TMAA undersea area lies beneath the
surface area as depicted in Figure 1-1 of
the LOA application. The undersea area
extends to the seafloor.

The complex bathymetric and
oceanographic conditions, including a
continental shelf, submarine canyons,
numerous seamounts, and fresh water
infusions from multiple sources, create
a challenging environment in which to
search for and detect submarines in
ASW training activities. In the summer,
the GOA TMAA provides a safe cold-
water training environment that
resembles other areas where Navy may
need to operate in a real-world scenario.

The GOA TMAA meets large-scale
joint exercise training objectives to
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support naval and joint operational
readiness by providing a
“geographically realistic” training area
for U.S. Pacific Command, Joint Task
Force Commander scenario-based
training, and supports the mission
requirement of Alaskan Command
(ALCOM) to conduct joint training for
Alaska-based forces. The strategic vision
of the Commander, U.S. Pacific Fleet is
that the training area supports naval
operational readiness by providing a
realistic, live-training environment for
forces assigned to the Pacific Fleet and
other users with the capability and
capacity to support current, emerging,
and future training requirements.

Description of Marine Mammals in the
Area of the Specified Activities

Twenty-two marine mammal species
have confirmed or possible occurrence
within or adjacent to the Study Area,
including seven species of baleen
whales (mysticetes), eight species of
toothed whales (odontocetes), six
species of seals (pinnipeds), and the sea
otter (mustelid). Three of these species
(gray whale, sea otter, and ribbon seal)
are not expected to be taken by the
training activities, as discussed in
Chapter 4 of the LOA application. Nine
of these species are listed under the
ESA: Blue whale, fin whale, humpback
whale (Distinct Population Segment
(DPS) and Western North Pacific DPS),
sei whale, sperm whale, gray whale
(Western North Pacific stock), North
Pacific right whale, Steller sea lion
(Western U.S. stock), and sea otter. The
“Description of Marine Mammals in the
Area of the Specified Activities” section
was included in the proposed rule (81
FR 9950, 9956-57; February 26, 2016).
These descriptions have not changed,
with the exception of the humpback
whale. On September 8, 2016, NMFS
revised the ESA listing for humpback
whales to identify 14 DPSs, listing one
as threatened, four as endangered, and
identifying nine others as not warranted
for listing (81 FR 40870). Humpback
whales from the threatened Mexico
DPS, endangered Western North Pacific
DPS, and Hawaii DPS, which was
identified as not warranted for listing,
could all occur in the Study Area.

Table 6 of the proposed rule provided
a list of marine mammals with possible
or confirmed occurrence within the
GOA TMAA Study Area, including
stock, abundance, and status.
Information on the status, distribution,
abundance, and vocalizations of marine
mammal species in the Study Area may
also be viewed in Chapter 4 of the LOA
application (http://www.nmfs.noaa.gov/
pr/permits/incidental/military.htm).
Additional information on the general

biology and ecology of marine mammals
is included in the GOA FSEIS/OEIS. In
addition, NMFS annually publishes
Stock Assessment Reports (SARs) for all
marine mammals in U.S. EEZ waters,
including stocks that occur within the
Study Area (U.S. Pacific Marine
Mammal Stock Assessments, Carretta et
al., 2015; Alaska Marine Mammal Stock
Assessments, Muto and Angliss, 2015).

Potential Effects of Specified Activities
on Marine Mammals

In the “Potential Effects of Specified
Activities on Marine Mammals” section
of the proposed rule (81 FR 9950; 9961—
78; February 26, 2016), we included a
qualitative discussion of the different
ways that Navy training activities may
potentially affect marine mammals
without consideration of mitigation and
monitoring measures. With the
exception of the new information
related to thresholds for auditory injury
described earlier in this document, that
information has not changed in a
manner that would affect our analysis or
findings and is not repeated here.
Mitigation

Under section 101(a)(5)(A) of the
MMPA, NMFS must set forth the
“permissible methods of taking
pursuant to such activity, and other
means of effecting the least practicable
adverse impact on such species or stock
and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of such species or stock
for subsistence uses” (‘‘least practicable
adverse impact”). NMFS does not have
a regulatory definition for least
practicable adverse impact. The NDAA
for FY 2004 amended the MMPA as it
relates to military readiness activities
and the incidental take authorization
process such that ““least practicable
adverse impact” shall include
consideration of personnel safety,
practicality of implementation, and
impact on the effectiveness of the
“military readiness activity.”

As discussed in the proposed rule, in
Conservation Council for Hawaii v.
National Marine Fisheries Service, 97 F.
Supp.3d 1210, 1229 (D. Haw. Mar. 31,
2015), the court stated that NMFS
“appear/s] to think [it] satisf[ies] the
statutory ‘least practicable adverse
impact’ requirement with a ‘negligible
impact’ finding.” Following publication
of the proposed rule, the Ninth Circuit
Court of Appeals in Natural Resources
Defense Council v. Pritzker, 828 F.3d
1125, 1134 (9th Cir. July 15, 2016),
expressing similar concerns in a
challenge to our last SURTASS LFA
sonar incidental take rule, stated,

“Compliance with the ‘negligible
impact’ requirement does not mean
there [is] compliance with the ‘least
practicable adverse impact standard

[. . .].” As the Ninth Circuit noted in
its opinion, however, the court was
interpreting the statute without the
benefit of NMFS’ formal interpretation.
We state here explicitly, as we have said
in the past, that NMFS is in full
agreement that the “negligible impact”
and “‘least practicable adverse impact”
requirements are distinct, even though
both statutory standards refer to species
and stocks. With that in mind, we
provide further explanation of our
interpretation of least practicable
adverse impact, and explain what
distinguishes it from the negligible
impact standard. This discussion is
consistent with, and expands upon,
previous rules we have issued and the
explanation provided in the proposed
rule.

Before NMFS can issue incidental
take regulations under section
101(a)(5)(A) of the MMPA, it must make
a finding that the total taking will have
a “‘negligible impact” on the affected
“species or stocks” of marine mammals.
NMFS’ and U.S. Fish and Wildlife
Service’s joint implementing regulations
for section 101(a)(5)(A) define
“negligible impact” as “an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”
50 CFR 216.103 and 50 CFR 18.27(c).
Recruitment (i.e., reproduction) and
survival rates are used to determine
population growth rates 5 and, therefore
are considered in evaluating population
level impacts.

As we stated in the preamble to the
final rule for the joint implementing
regulations, not every population-level
impact violates the negligible impact
requirement. The negligible impact
standard does not require a finding that
the anticipated take will have “no
effect”” on population numbers or
growth rates: ‘““The statutory standard
does not require that the same recovery
rate be maintained, rather that no
significant effect on annual rates of
recruitment or survival occurs [. . .].
[TThe key factor is the significance of the
level of impact on rates of recruitment
or survival.” See 54 FR 40338, 40341—
42 (September 29, 1989).

While some level of impact on
population numbers or growth rates of
a species or stock may occur and still
satisfy the negligible impact
requirement—even without

5 A growth rate can be positive, negative, or flat.
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consideration of mitigation—the least
practicable adverse impact provision
separately requires NMFS to prescribe
the means of “effecting the least
practicable adverse impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance [. . .].”¢7

The negligible impact and least
practicable adverse impact standards in
the statute share a common reference to
“species or stocks.” A “species” is
defined as a group of animals or plants
that are similar and can produce young
animals or plants: a group of related
animals or plants that is smaller than a
genus (http://www.merriam-
webster.com/dictionary/species).
“Population stock’ or “stock’ means “‘a
group of marine mammals of the same
species or smaller taxa in a common
spatial arrangement, that interbreed
when mature.” 16 U.S.C. 1362(11). We
believe those terms indisputably refer to
populations of animals, and that it is
therefore appropriate to view both
MMPA provisions as having a
population-level focus. This is
consistent with both the language of the
statute and Congress’ overarching
conservation objective in enacting the
MMPA. See 16 U.S.C. 1361 (Congress’
findings reflecting policy concerns
about the extinction or depletion of
certain marine mammal species or
stocks and the goal of ensuring they are
functioning elements of their
ecosystems).

Recognizing this common focus of the
two provisions on “‘species or stock”
does not mean we conflate the
standards; despite some common
statutory language, we recognize the two
provisions are different in other ways
and have different functions.? First, a
negligible impact finding is required
before NMFS can issue an incidental
take authorization. Although it is
acceptable to use mitigation to reach a
negligible impact finding, 50 CFR
216.104(c), no amount of mitigation can
enable NMFS to issue an incidental take
authorization for an activity that still

6 For purposes of this discussion we omit
reference to the language in the standard for least
practicable adverse impact that says we also must
mitigate for subsistence impacts because they are
not at issue in this action.

7NMFS’ incidental take actions routinely refer to
the least practicable adverse impact requirement in
shorthand as “mitigation,” a concept that broadly
encompasses measures or practices that are
reasonably designed to avoid, reduce, or minimize
impacts.

8 See also CBD v. Salazar, 695 F.3d 893 (9th Cir.
2012) (finding that some overlap between FWS’
factors for determining negligible impact and small
numbers was not an improper conflation of the two
standards where the agency also considered other
factors in reaching its conclusions).

would not meet the negligible impact
standard. Moreover, even where NMFS
can reach a negligible impact finding—
which we emphasize does allow for the
possibility of some “negligible”
population-level impact—the agency
must still prescribe practicable
measures that will effect the least
amount of adverse impact upon the
affected species or stock.

Further, section 101(a)(5)(A)(1)(II)
requires NMFS to issue, in conjunction
with its authorization, binding—and
enforceable—restrictions (in the form of
regulations) setting forth how the
activity must be conducted, thus
ensuring the activity has the “least
practicable adverse impact” on the
affected species or stocks. In situations
where mitigation is needed to reach a
negligible impact determination, section
101(a)(5)(A)(i)(II) also provides a
mechanism for ensuring compliance
with the “negligible impact”
requirement. Finally, we also reiterate
that the “‘least practicable adverse
impact” standard requires mitigation for
marine mammal habitat, with particular
attention to rookeries, mating grounds,
and other areas of similar significance,
and for mitigating subsistence impacts;
whereas the negligible impact standard
is concerned with conclusions about the
impact of an activity on the affected
populations.®

In NRDC v. Pritzker, the court stated,
“[t]he statute is properly read to mean
that even if population levels are not
threatened significantly, still the agency
must adopt mitigation measures aimed
at protecting marine mammals to the
greatest extent practicable in light of
military readiness needs.” Id. at 1134
(emphasis added). This statement is
consistent with our understanding
stated above that even when the effects
of an action satisfy the negligible impact
standard (i.e., in the court’s words,
“population levels are not threatened
significantly”), still the agency must
prescribe mitigation under the least
practicable adverse impact standard.
However, as the statute indicates, the
focus of both standards is ultimately the
impact on the affected “species or
stock,” and not solely focused on/
directed at the impact on individual
marine mammals.

We have carefully reviewed and
considered the Ninth Circuit’s opinion
in NRDC'v. Pritzker in its entirety.
While the court’s reference to ‘“‘marine
mammals” rather than “marine mammal
species or stocks” in the italicized

9 Outside of the military readiness context,

mitigation may also be appropriate to ensure
compliance with the “small numbers” language in
MMPA sections 101(a)(5)(A) and (D).

language above might be construed as a
holding that the least practicable
adverse impact standard applies at the
individual “marine mammal”’ level, i.e.,
that NMFS must require mitigation to
minimize impacts to each individual
marine mammal unless impracticable,
we believe such an interpretation
reflects an incomplete appreciation of
the court’s holding. In our view, the
opinion as a whole turned on the court’s
determination that NMFS had not given
separate and independent meaning to
the least practicable adverse impact
standard apart from the negligible
impact standard, and further that the
court’s use of the term ‘“marine
mammals” was not addressing the
question of whether the standard
applies to individual animals as
opposed to the species or stock as a
whole. We recognize that while
consideration of mitigation can play a
role in a negligible impact
determination, consideration of
mitigation extends beyond that analysis.
In evaluating what mitigation is
appropriate, NMFS considers the
impacts of the proposed action, the
availability of measures to minimize
those potential impacts, and the
practicability of implementing those
measures, as we describe below.

Implementation of Least Practicable
Adverse Impact

Given this most recent court decision,
we further clarify how we determine
whether a measure or set of measures
meets the “least practicable adverse
impact” standard. Our evaluation of
potential mitigation measures includes
consideration of two primary factors:

(1) The manner in which, and the
degree to which, implementation of the
measure(s) is expected to reduce
impacts to marine mammal species or
stocks, their habitat, and their
availability for subsistence uses (where
relevant). Among other things, this
analysis will consider the nature of the
potential adverse impact (such as
likelihood, scope, and range), the
likelihood that the measure will be
effective if implemented, and the
likelihood of successful
implementation.

(2) The practicability of the measures
for applicant implementation.
Practicability of implementation may
consider such things as cost, impact on
operations, and, in the case of a military
readiness activity, personnel safety,
practicality of implementation, and
impact on the effectiveness of the
military readiness activity. 16 U.S.C.
1371(a)(5)(A)({i).

While the language of the least
practicable adverse impact standard
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calls for minimizing impacts to affected
species or stocks, we recognize that the
reduction of impacts to those species or
stocks accrues through the application
of mitigation measures that limit
impacts to individual animals.
Accordingly, NMFS’ analysis will focus
on measures designed to avoid or
minimize impacts on marine mammals
from activities that are likely to increase
the probability or severity of
population-level effects. While direct
evidence of impacts to species or stocks
from a specified activity is rarely
available, and additional study is still
needed to describe how specific
disturbance events affect the fitness of
individuals of certain species, there
have been improvements in
understanding the process by which
disturbance effects are translated to the
population. With recent scientific
advancements (both marine mammal
energetic research and the development
of energetic frameworks), the relative
likelihood or degree of impacts on
species or stocks may often be inferred
given a detailed understanding of the
activity, the environment, and the
affected species or stocks. This same
information is used in the development
of mitigation measures and helps us
understand how mitigation measures
contribute to lessening species or stock
effects.

In the evaluation of specific measures,
the details of the specified activity will
necessarily inform each of the two
factors and will be carefully considered
to determine the types of mitigation that
are appropriate under the least
practicable adverse impact standard.
The greater the likelihood that a
measure will contribute to reducing the
probability or severity of adverse
impacts to the species or stock, the
greater the weight that measure(s) is
given when considered in combination
with practicability to determine the
appropriateness of the mitigation
measure(s), and vice versa.

Below we discuss how these factors
are considered.

1. Reduction of adverse impacts to
species or stock. The emphasis given to
a measure’s ability to reduce the
impacts on a species or stock considers
the degree, likelihood, and context of
the anticipated reduction of impacts to
individuals as well as the status of the
species or stock.

The ultimate impact on any
individual from a disturbance event
(which informs the likelihood of
adverse species or stock-level effects) is
dependent on the circumstances and
associated contextual factors, such as
duration of exposure to stressors.
Though any proposed mitigation needs

to be evaluated in the context of the
specific activity and the species or
stocks affected, measures with the
following types of goals are often
applied to reduce the likelihood or
severity of adverse species or stock-level
impacts: Avoiding or minimizing injury
or mortality; limiting interruption of
known feeding, breeding, mother/
young, or resting behaviors; minimizing
the abandonment of important habitat
(temporally and spatially); minimizing
the number of individuals subjected to
these types of disruptions; and limiting
degradation of habitat. Mitigating these
types of effects is intended to reduce the
likelihood that the activity will result in
energetic or other types of impacts that
are more likely to result in reduced
reproductive success or survivorship. It
is also important to consider the degree
of impacts that were expected in the
absence of mitigation in order to assess
the added value of any potential
measures.

The status of the species or stock is
also relevant in evaluating the
appropriateness of certain mitigation
measures in the context of least
practicable adverse impact. The
following are examples of factors that
may (either alone, or in combination)
result in greater emphasis on the
importance of a mitigation measure in
reducing impacts on a species or stock:
The stock is known to be decreasing or
status is unknown, but believed to be
declining; the known annual mortality
(from any source) is approaching or
exceeding the potential biological
removal (PBR) level (as defined in 16
U.S.C. 1362(20)); the affected species or
stock is a small, resident population; or
the stock is involved in an unusual
mortality event (UME) or has other
known vulnerabilities, such as
recovering from an oil spill.

Reduction of habitat impacts. Habitat
mitigation, particularly as it relates to
rookeries, mating grounds, and areas of
similar significance, is also relevant and
can include measures, such as reducing
impacts of the activity on known prey
utilized in the activity area or reducing
impacts on physical habitat.

Likely effectiveness of the measure.
We consider available information
indicating the likelihood of any measure
to accomplish its objective. If evidence
shows that a measure has not typically
been effective or successful, then either
that measure should be modified, or the
potential value of the measure to reduce
effects is lowered.

2. Practicability. Factors considered
may include cost, impact on operations,
and, in the case of a military readiness
activity, personnel safety, practicality of
implementation, and impact on the

effectiveness of the military readiness
activity. 16 U.S.C. 1371(a)(5)(A)(ii).
The above section describes the
factors considered in making a least
practicable adverse impact finding. In
summary, NMFS will carefully balance
the likelihood and degree to which a
measure(s) will reduce adverse impacts
on species or stocks with the measure’s
practicability in determining
appropriate mitigation measures.
NMFS reviewed the proposed
activities and the proposed mitigation
measures as described in the Navy’s
LOA application to determine if they
would result in the least practicable
adverse effect on marine mammal
species or stocks. NMFS described the
Navy’s proposed mitigation measures in
detail in the proposed rule (81 FR 9950,
9978-86; February 26, 2016). As
described below and in responses to
comments, and in the GOA FSEIS/OEIS,
some additional measures were also
considered and analyzed. Time/area
specific mitigation measures considered
by the Navy and NMFS for the Navy’s
low use of hull-mounted mid-frequency
active sonar and explosives activities in
certain areas of particular importance to
specific marine mammals have been
clarified and described below (see
“Consideration of Time/Area
Limitations’’) and in the “Comments
and Responses” section of this rule.
This final rule includes the adoption of
a new ‘“‘Cautionary Area” for North
Pacific right whales. This additional
time/area specific measure is also
included in the regulatory text (see
§ 218.154 Mitigation) at the end of this
rule. Other additional mitigation
measures were considered but
ultimately not chosen for
implementation because they were
unlikely to reduce impacts to marine
mammals or implementation was
considered unacceptable with regard to
personal safety, practicality of
implementation, and impact on
effectiveness of the military readiness
activity. Separately, as mentioned
previously, live MISSILEX exercises
were eliminated from the Navy’s
proposed activities covered under this
Final Rule and, therefore, the associated
mitigation measures for live MISSILEX
exercises that were included in the
proposed rule have been removed from
the Final Rule. In addition, further
details were added to one of the
mitigation zones regarding close
approaches to marine mammals by
vessels to clarify when it is applicable.
Below are the mitigation measures as
agreed upon by the Navy and NMFS.
For additional details regarding the
Navy’s mitigation measures, see the
“Proposed Mitigation” section of the
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proposed rule (81 FR 9950, 9978-86;
February 26, 2016) and Chapter 5 in the
GOA FSEIS/OEIS.

Lookouts

The Navy shall have two types of
Lookouts for the purposes of conducting
visual observations: Those positioned
on ships; and those positioned ashore,
in aircraft, or on small boats. Lookouts
positioned on ships shall diligently
observe the air and surface of the water.
They shall have multiple observation
objectives, which include but are not
limited to detecting the presence of
biological resources and recreational or
fishing boats, observing the mitigation
zones, and monitoring for vessel and
personnel safety concerns.

Due to manning and space restrictions
on aircraft, small boats, and some Navy
ships, Lookouts for these platforms may
be supplemented by the aircraft crew or
pilot, boat crew, range site personnel, or
shore-side personnel. Lookouts
positioned in minimally manned
platforms may be responsible for tasks
in addition to observing the air or
surface of the water (e.g., navigation of
a helicopter or small boat). However, all
Lookouts shall, considering personnel
safety, practicality of implementation,
and impact on the effectiveness of the
activity, comply with the observation
objectives described above for Lookouts
positioned on ships.

The procedural measures described in
the remainder of this section primarily
consist of having Lookouts during
specific training activities.

All personnel standing watch on the
bridge, Commanding Officers, Executive
Officers, maritime patrol aircraft
aircrews, anti-submarine warfare
helicopter crews, civilian equivalents,
and Lookouts shall successfully
complete the United States Navy Marine
Species Awareness Training prior to
standing watch or serving as a Lookout.
Additional details on the Navy’s Marine
Species Awareness Training can be
found in the GOA FSEIS/OEIS. The
Navy shall use one or more Lookouts
during the training activities described
below, which are organized by stressor
category.

Non-Impulsive Sound

Hull Mounted Mid-Frequency Active
Sonar (MFAS)

The Navy’s previous Lookout
mitigation measures during training
activities involving hull-mounted MFAS
in the GOA TMAA included
requirements such as the number of
personnel on watch and the manner in
which personnel are to visually search
the area in the vicinity of the ongoing

activity. The Navy shall maintain the
number of Lookouts required by the
Phase I incidental take rule and LOA for
the GOA TMAA for ships using hull-
mounted MFAS.

Ships using hull-mounted MFAS
sources associated with ASW activities
at sea (with the exception of ships less
than 65 ft (20 m) in length, which are
minimally manned) will have two
Lookouts at the forward position. While
using hull-mounted MFAS sources
underway, vessels less than 65 ft (20 m)
in length and ships that are minimally
manned shall have one Lookout at the
forward position due to space and
manning restrictions.

High-Frequency and Non-Hull-Mounted
Mid-Frequency Active Sonar

The Navy plans to conduct activities
using high-frequency and non-hull-
mounted MFAS in the Study Area. Non-
hull-mounted MFAS training activities
include the use of aircraft deployed
sonobuoys, helicopter dipping sonar,
and submarine sonar. During those
activities, the Navy shall employ the
following mitigation measures regarding
Lookout procedures:

e Navy aircraft participating in
exercises at sea shall conduct and
maintain, when operationally feasible
and safe, surveillance for marine species
of concern as long as it does not violate
safety constraints or interfere with the
accomplishment of primary operational
duties.

e Helicopters shall observe/survey
the vicinity of an ASW training event
for 10 minutes before the first
deployment of active (dipping) sonar in
the water.

The Navy shall continue to use the
number of Lookouts (one) required by
the Phase I incidental take rule and LOA
for the GOA TMAA for ships or aircraft
conducting non-hull-mounted MFA
sonar activities.

The Phase I incidental take rule and
LOA for the GOA TMAA did not
include mitigation measures for other
high-frequency active sonar activities
associated with ASW, or for new
platforms; therefore, the Navy shall add
a new Lookout and other measures for
these activities and on these platforms
when conducted in the Study Area. The
measure is: The Navy shall have one
Lookout on ships conducting high-
frequency or non-hull mounted mid-
frequency active sonar activities
associated with ASW activities at sea.

Explosives and Impulsive Sound

Improved Extended Echo Ranging
Sonobuoys

The Navy is not proposing use of
Improved Extended Echo Ranging

Sonobuoys during the GOA TMAA
training activities.

Explosive Signal Underwater Sound
Buoys Using >0.5-2.5 Pound Net
Explosive Weight

The previous, and first, incidental
take rule and LOA (Phase I) for the GOA
TMAA did not include lookout
measures for explosive signal
underwater sound (SUS) buoy activities
using >0.5-2.5 pound (lb.) NEW. The
Navy shall add this measure. Aircraft
conducting SUS activities using >0.5—
2.5 Ib. NEW will have one Lookout.

Gunnery Exercises—Small-, Medium-,
and Large-Caliber Using a Surface
Target

The following Lookout procedures
during gunnery exercises are included:

e From the intended firing position,
trained Lookouts shall survey the
mitigation zone for marine mammals
prior to commencement and during the
exercise as long as practicable.

e Target towing vessels shall
maintain a Lookout. If a marine
mammal is sighted in the vicinity of the
exercise, the tow vessel shall
immediately notify the firing vessel in
order to secure gunnery firing until the
area is clear.

The Navy shall continue using these
Lookout procedures previously
implemented for this activity. The Navy
shall have one Lookout on the vessel or
aircraft conducting small-, medium-, or
large-caliber gunnery exercises against a
surface target. Towing vessels shall also
maintain one Lookout.

Missile Exercises Using a Surface Target

The following Lookout procedures
during missile exercises are included:

e Aircraft shall visually survey the
target area for marine mammals. Visual
inspection of the target area shall be
made by flying at 1,500 ft (457 m) or
lower, if safe to do so, and at slowest
safe speed.

e Firing or range clearance aircraft
must be able to actually see ordnance
impact areas.

The Navy shall continue using the
Lookout procedures previously
implemented for this activity. When
aircraft are conducting missile exercises
against a surface target, the Navy shall
have one Lookout positioned in an
aircraft.

Bombing Exercises (Explosive)

The following Lookout procedures
during bombing exercises are included:

e If surface vessels are involved,
Lookouts shall survey for floating kelp
and marine mammals.

e Aircraft shall visually survey the
target and mitigation zone for marine



Federal Register/Vol. 82, No. 80/ Thursday, April 27, 2017 /Rules and Regulations

19541

mammals prior to and during the
exercise. The survey of the impact area
shall be made by flying at 1,500 ft (460
m) or lower, if safe to do so, and at the
slowest safe speed. Release of ordnance
through cloud cover is prohibited:
aircraft must be able to actually see
ordnance impact areas. Survey aircraft
should employ most effective search
tactics and capabilities.

The Navy shall continue
implementing these measures for
bombing exercises, and shall have one
Lookout positioned in an aircraft
conducting bombing exercises, and
trained Lookouts in any surface vessels
involved.

Weapons Firing Noise During Gunnery
Exercises

The Navy shall continue using the
number of Lookouts previously required
by the Phase I GOA incidental take rule
and LOA for gunnery exercises. The
Navy shall have one Lookout on the
ship conducting explosive and non-
explosive gunnery exercises. This may
be the same Lookout described for
Gunnery Exercises—Small-, Medium-,
and Large-Caliber Using a Surface
Target when that activity is conducted
from a ship against a surface target.

Physical Disturbance and Strike
Vessels

The Navy shall employ the following
Lookout procedures to avoid physical
disturbance and strike of marine
mammals during at-sea training:

e While underway, surface vessels
shall have at least one Lookout with
binoculars, and surfaced submarines
shall have at least one Lookout with
binoculars. Lookouts already posted for
safety of navigation and man-overboard
precautions may be used to fill this
requirement. As part of their regular
duties, Lookouts will watch for and
report to the Officer of the Deck the
presence of marine mammals.

Non-Explosive Practice Munitions

Gunnery Exercises—Small-, Medium-,
and Large-Caliber Using a Surface
Target

The Navy employs the same
mitigation measures for non-explosive
practice munitions—small-, medium-,
and large-caliber gunnery exercises—as
described above for Gunnery
Exercises—Small-, Medium-, and Large-
Caliber Using a Surface Target.

The Navy shall continue using the
number of Lookouts previously
implemented for these activities
pursuant to the Phase I incidental take
rule and LOA for the GOA TMAA. The
Navy shall have one Lookout during

activities involving non-explosive
practice munitions (e.g., small-,
medium-, and large-caliber gunnery
exercises) against a surface target.

Missile Exercises Using a Surface Target

No MISSILEX using live ordnance
will be conducted in GOA. When
aircraft are conducting non-explosive
missile exercises (including exercises
using rockets) against a surface target,
the Navy shall have one Lookout
positioned in an aircraft.

Bombing Exercises (Non-explosive)

The Navy employs the same
mitigation measures for non-explosive
bombing exercises as described for
Bombing Exercises (Explosive).

The Navy shall continue using the
same Lookout procedures previously
implemented for these activities
pursuant to the Phase I incidental take
rule and LOA for the GOA TMAA. The
Navy will have one Lookout positioned
in an aircraft during non-explosive
bombing exercises, and trained
Lookouts in any surface vessels
involved.

Mitigation Zones

The Navy shall use mitigation zones
to reduce the potential impacts to
marine mammals from training
activities. Mitigation zones are
measured as the radius from a source.
Unique to each activity category, each
radius represents a distance that the
Navy will visually observe to help
reduce injury to marine species. Visual
detections of applicable marine species
will be communicated immediately to
the appropriate watch station for
information dissemination and
appropriate action. If the presence of
marine mammals is detected
acoustically, Lookouts posted in aircraft
and on surface vessels will increase the
vigilance of their visual surveillance. As
a reference, aerial surveys are typically
made by flying at 1,500 ft (457 m)
altitude or lower at the slowest safe
speed.

Many of the proposed activities have
mitigation measures that were
implemented during the Navy’s Phase I
activities in the GOA TMAA as required
by previous environmental documents
or consultations. Most of the mitigation
zones for activities that involve the use
of impulsive and non-impulsive sources
were originally designed to reduce the
potential for onset of TTS. For the GOA
FSEIS/OEIS and the LOA application,
the Navy updated the acoustic
propagation modeling to incorporate
updated hearing threshold metrics (i.e.,
upper and lower frequency limits),
updated density data for marine

mammals, and factors such as an
animal’s likely presence at various
depths. An explanation of the acoustic
propagation modeling process can be
found in the Determination of Acoustic
Effects on Marine Mammals for the Gulf
of Alaska Training SEIS/OEIS Technical
Report (Marine Species Modeling Team,
2015). Additionally, since publication of
the proposed rule, the Navy re-
evaluated the range to effects in
consideration of the acoustic thresholds
in NMFS’ new Guidance, which
resulted in larger ranges for some
explosive sources.

As a result of the updates described
above, in some cases the ranges to onset
of TTS effects are much larger than
previous model outputs (i.e., those used
in the first GOA rule (76 FR 25480; May
4, 2011)). Due to the ineffectiveness and
unacceptable operational impacts
associated with enlarging the mitigation
zones to alleviate impacts in these larger
areas, the Navy is unable to mitigate for
onset of TTS for every activity. For this
GOA TMAA analysis, the Navy
developed each recommended
mitigation zone to avoid or reduce the
potential for onset PTS, out to the
predicted maximum range. In some
cases, where the ranges to effects are
smaller than previous models estimated,
the mitigation zones were adjusted
accordingly to provide consistency
across the measures. Mitigating to the
predicted maximum range to PTS
consequently also mitigates to the
predicted maximum range to onset
mortality (1 percent mortality), onset
slight lung injury, and onset slight
gastrointestinal tract injury, since the
maximum range to effects for these
criteria are shorter than for PTS.
Furthermore, in most cases, the
predicted maximum range to PTS also
consequently covers the predicted
average range to TTS. Table 6
summarizes the predicted average range
to TTS, average range to PTS, maximum
range to PTS, and recommended
mitigation zone for each activity
category, based on the Navy’s acoustic
propagation modeling results and
updated by consideration of the new
acoustic guidance.

The activity-specific mitigation zones
are based on the longest range for all the
functional hearing groups. The
mitigation zone for a majority of
activities is driven by either the high-
frequency cetaceans or the sea turtles
functional hearing groups. Therefore,
the mitigation zones are even more
protective for the remaining functional
hearing groups (i.e., low-frequency
cetaceans, mid-frequency cetaceans, and
pinnipeds), and likely cover a larger
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portion of the potential range to onset of
TTS.

Table 6 includes explosive ranges to
TTS and the onset of auditory injury,
non-auditory injury, slight lung injury,

and mortality. For every source but one
proposed for use by the Navy, the
mitigation zones included in Table 6
exceed each of these ranges. The TTS
range for BOMBEX is larger than the

mitigation zone. The mitigation zones
and their associated assessments are
provided throughout the remainder of
this section.

TABLE 6—PREDICTED RANGES TO EFFECTS AND RECOMMENDED MITIGATION ZONES FOR EACH ACTIVITY CATEGORY

. Predicted Predicted :
Activity ReprS%suergéatlve (longest) (longest) E?ﬂ:ﬁheg Mitigation zone2
category (Bin) 1 average range average range range to PTS 9
to TTS to PTS ge to
Non-Impulse Sound
Hull-Mounted Mid-Frequency Ac- | SQS-53 ASW 3,821 yd. (3,493 | 100 yd. (91 m) Not applicable .. | 6 dB power down at 1,000 yd.
tive Sonar. hull-mounted m) for one for one ping. (914 m); 4 dB power down at
sonar (MF1). ping. 500 yd. (457 m); and shut-
down at 200 yd. (183 m).
High-Frequency and Non-Hull | AQS-22 ASW 230 yd. (210 m) | 20 yd. (18 m) Not applicable .. | 200 yd. (183 m).
Mounted Mid-Frequency Active dipping sonar for one ping. for one ping.

Sonar.

(MF4).

Explosive and Impulse Sound

Signal Underwater Sound (SUS)
buoys using >0.5-2.5 Ib. NEW.

Gunnery Exercises—Small- and
Medium-Caliber (Surface Tar-
get).

Gunnery Exercises—Large-Cal-
iber (Surface Target) 3.

Bombing Exercises 4

Explosive sono-
buoy (E3).
40 mm projec-

tiles (E2).

5 in. projectiles
(E5).

MK-84 2,000 Ib.

(E12).

290 yd. (265 m)

190 yd. (174 m)

771 yd. (705 m)

5,430 yd. (4,965
m).

113 yd. (103 m)

83 yd. (76 m) ...

327 yd. (299 m)

1,772 yd. (1,620
m).

309 yd. (283 m)

182 yd. (167 m)

327 yd. (299 m)

1,851 yd. (1,693
m).

350 yd. (320 m).

200 yd. (183 m).

600 yd. (549 m).

2,500 yd. (2,286 m).

1This table does not provide an inclusive list of all sources in a given bins; bins presented here represent the source bin with the largest range

to effects within the given activity category.

2Recommended mitigation zones are larger than the modeled injury zones to account for multiple types of sources or charges being used.
See Section 5.3.2 of the GOA FSEIS/OEIS and Section 11.2 of the LOA application (Mitigation Zone Procedural Measures) for a general discus-
sion of mitigation zones, how they are implemented, and the potential effects they are designed to reduce; see Chapter 11 of the LOA applica-
tion for a discussion of the biological effectiveness and operational assessments for each activity’s recommended mitigation zone.

3Bin E5 TTS Value corrected from Proposed Rule table to reflect correct GOA-specific value for average TTS (Table 3.8-18 of the GOA
FSEIS/OEIS). PTS re-assessed using NOAA’s August 2016 revised explosive acoustic criteria applicable to the most sensitive functional hearing
group. PTS value for bin E5 was lower than previously modeled range, so TTS not recalculated and TTS value from previous model shown as
conservative (over predictive) value. Lower weight bins re-assessed similarly did not result in any values larger than existing values shown.

4Bin E12 PTS and TTS re-assessed using NOAA’s August 2016 revised explosive acoustic criteria applicable to the most sensitive functional

hearing group.

Notes: Ib. = pounds, m = meters, yd. = yards; PTS = Permanent Threshold Shift, TTS = Temporary Threshold Shift.

For some activities specified
throughout the remainder of this
section, Lookouts may be required to
observe for concentrations of detached
floating vegetation (Sargassum or kelp
paddies), which are indicators of
potential marine mammal presence
within the mitigation zone. Those
specified activities will not commence if
floating vegetation (Sargassum or kelp
paddies) is observed within the
mitigation zone prior to the initial start
of the activity. If floating vegetation is
observed prior to the initial start of the
activity, the activity will be relocated to
an area where no floating vegetation is
observed. Training will not cease as a
result of floating vegetation entering the
mitigation zone after activities have
commenced. This measure is intended
only for floating vegetation detached
from the seafloor.

Non-Impulsive Sound

Hull-Mounted Mid-Frequency Active
Sonar

Activities that involve the use of hull-
mounted MFA sonar will use Lookouts
for visual observation from a ship
immediately before and during the
activity. Mitigation zones for these
activities involve powering down the
sonar by 6 dB when a marine mammal
is sighted within 1,000 yd (914 m) of the
sonar dome, and by an additional 4 dB
when sighted within 500 yd (457 m)
from the source, for a total reduction of
10 dB. Active transmissions will cease
if a marine mammal is sighted within
200 yd (183 m). Active transmission
will recommence if any one of the
following conditions is met: (1) The
animal is observed exiting the
mitigation zone, (2) the animal is
thought to have exited the mitigation
zone based on its course and speed, (3)
the mitigation zone has been clear from

any additional sightings for a period of
30 minutes, (4) the ship has transited
more than 2,000 yd (1.8 km) beyond the
location of the last sighting, or (5) the
ship concludes that dolphins are
deliberately closing in on the ship to
ride the ship’s bow wave (and there are
no other marine mammal sightings
within the mitigation zone). Active
transmission may resume when
dolphins are bow riding because they
are out of the main transmission axis of
the active sonar while in the shallow-
wave area of the s