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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 144, 146, 147, 153, 154,
155, 156, and 158

[CMS-9937—P]

RIN 0938-AS57

Patient Protection and Affordable Care
Act; HHS Notice of Benefit and
Payment Parameters for 2017

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule sets forth
payment parameters and provisions
related to the risk adjustment,
reinsurance, and risk corridors
programs; cost sharing parameters and
cost-sharing reductions; and user fees
for Federally-facilitated Exchanges. It
also provides additional standards for
the annual open enrollment period for
the individual market for the 2017
benefit year; essential health benefits;
cost-sharing requirements; qualified
health plans; updated standards for
Exchange consumer assistance
programs; network adequacy; patient
safety standards; the Small Business
Health Options Program; stand-alone
dental plans; acceptance of third-party
payments by qualified health plans; the
definitions of large employer and small
employer; fair health insurance
premiums; guaranteed availability;
student health insurance coverage; the
rate review program; the medical loss
ratio program; eligibility and
enrollment; exemptions and appeals;
and other related topics.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on December 21, 2015.

ADDRESSES: In commenting, please refer
to file code CMS—-9937-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address only: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9937-P, P.O. Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address only: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-9937-P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
b. For delivery in Baltimore, MD—

Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, 7500 Security

Boulevard, Baltimore, MD 21244—

1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—7195 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:

Jeff Wu, (301) 492-4305, Krutika
Amin, (301) 492-5153, or Lindsey
Murtagh (301) 492—4106, for general
information.

David Mlawsky, (410) 786—6851, for
matters related to fair health insurance
premiums, the single risk pool,
guaranteed availability, guaranteed
renewability, and student health
insurance coverage.

Kelly Drury, (410) 786—0558, for
matters related to risk adjustment.

Adrianne Glasgow, (410) 786—0686,
for matters related to reinsurance,
distributed data collection, and

administrative appeals of financial
transfers.

Melissa Jaffe, (301) 492—-4129, for
matters related to risk corridors.

Lisa Cuozzo, (410) 786—1746, for
matters related to rate review.

Jennifer Stolbach, (301) 492-4350, for
matters related to establishing a State
Exchange, and State-based Exchanges
on the Federal Platform.

Emily Ames, (301) 492—4246, and
Michelle Koltov, (301) 492—4225, for
matters related to Navigators and non-
Navigator assistance personnel under
part 155.

Joan Matlack, (301) 492—4223, for
matters related to certified application
counselors under part 155.

Briana Levine, (301) 492—4247, for
matters related to agents and brokers.

Dana Krohn, (301) 492—4412, for
matters related to employer notification
and verification.

Rachel Arguello, (301) 492-4263, for
matters related to open enrollment
periods and special enrollment periods
under part 155.

Anne Pesto, (410) 786—3492, for
matters related to eligibility
determinations and appeals of eligibility
determinations for Exchange
participation and insurance affordability
programs, and eligibility determinations
for exemptions.

Kate Ficke, (301) 492—4256, for
matters related to exemptions from the
shared responsibility payment.

Christelle Jang, (410) 786—8438, for
matters related to the SHOP.

Krutika Amin, (301) 492-5153, for
matters related to the Federally-
facilitated Exchange user fee.

Leigha Basini, (301) 492—4380, for
matters related to essential health
benefits, network adequacy, essential
community providers, and other
standards for QHP issuers.

Ielnaz Kashefipour, (301) 4924376,
for matters related to standardized
options and third party payment of
premiums and cost sharing.

Rebecca Zimmermann, (301) 492—
4396, for matters related to stand-alone
dental plans.

Cindy Chiou, (301) 492-5142, for
matters related to QHP issuer oversight.

Pat Meisol, (410) 786—1917, for
matters related to cost-sharing
reductions and the premium adjustment
percentage.

Nidhi Singh Shah, (301) 492-5110, for
matters related to patient safety
standards.

Christina Whitefield, (301) 492—-4172,
for matters related to the medical loss
ratio program.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
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the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.
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Acronyms and Abbreviations

Affordable Care Act—The collective term for
the Patient Protection and Affordable Care
Act (Pub. L. 111-148) and the Health Care
and Education Reconciliation Act of 2010
(Pub. L. 111-152), as amended

APTC—Advance payments of the premium
tax credit

AV—Actuarial value

CBO—Congressional Budget Office

CFR—Code of Federal Regulations

CHIP—Children’s Health Insurance Program

CMP—Civil money penalties

CMS—Centers for Medicare & Medicaid
Services

CSR—Cost-sharing reduction

ECN—Exemption certificate number

ECP—Essential community provider

EHB—Essential health benefits

ERISA—Employee Retirement Income
Security Act of 1974 (Pub. L. 93-406)

FFE—Federally-facilitated Exchange

FF-SHOP—Federally-facilitated Small
Business Health Options Program

FPL—Federal poverty level

FR—Federal Register

FTE—Full-time equivalent

GDP—Gross Domestic Product

HCC—Hierarchical condition category

HHS—United States Department of Health
and Human Services

HIOS—Health Insurance Oversight System

HIPAA—Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104—
191)

IRS—Internal Revenue Service

MEC—Minimum essential coverage

MLR—Medical loss ratio

NAIC—National Association of Insurance
Commissioners

NHEA—National Health Expenditure
Accounts

OMB—Office of Management and Budget

OPM—United States Office of Personnel
Management

PHS Act—Public Health Service Act

PII—Personally Identifiable Information

PMPM—Per member per month

PRA—Paperwork Reduction Act of 1995

PSO—Patient safety organization

QHP—Qualified health plan

SADPs—Stand-alone dental Plans

SBE—State-based Exchange

SBE-FP—State-based Exchange on the
Federal platform

SHOP—Small Business Health Options
Program

The Code—Internal Revenue Code of 1986
(26 U.S.C. 1, et seq.)

I. Executive Summary

The Affordable Care Act enacted a set
of reforms that are making high quality
health insurance coverage and care
more affordable and accessible to

millions of Americans. These reforms
include the creation of competitive
marketplaces called Affordable
Insurance Exchanges, or “Exchanges’
(in this proposed rule, we also call an
Exchange a Health Insurance
MarketplaceSM,1 or MarketplaceSM)
through which qualified individuals
and qualified employers can purchase
health insurance coverage. In addition,
many individuals who enroll in
qualified health plans (QHPs) through
individual market Exchanges are
eligible to receive a premium tax credit
to make health insurance more
affordable, and reductions in cost-
sharing payments to reduce out-of-
pocket expenses for health care services.
These Affordable Care Act reforms also
include the premium stabilization
programs (that is, risk adjustment,
reinsurance and risk corridors) and
rules that are intended to mitigate the
potential impact of adverse selection
and stabilize the price of health
insurance in the individual and small
group markets. In previous rulemaking,
we have outlined the major provisions
and parameters related to many
Affordable Care Act programs.

In this proposed rule, we seek to
improve States’ ability to operate
efficient Exchanges through a proposal
that leverages the economies of scale
available through the Federal eligibility
and enrollment platform and
information technology infrastructure.
We propose to codify a new Exchange
model—the State-based Exchange on the
Federal platform (SBE-FP). This model
would enable State-based Exchanges
(SBEs) to execute certain processes
using the Federal eligibility and
enrollment infrastructure. Under the
proposal, the SBE-FP would be required
to enter into a Federal platform
agreement with HHS that would define
a set of mutual obligations, including
the set of Federal services upon which
the SBE-FP relies. Under this Exchange
model, certain requirements that were
previously only applicable to QHPs
offered on a Federally-facilitated
Exchange (FFE) and their downstream
and delegated entities would apply to
QHPs offered on an SBE-FP and their
downstream and delegated entities. In
addition, we propose that agents and
brokers facilitating enrollments through
SBE-FPs would need to comply with
the FFE registration and training
requirements. For 2017, we propose a
user fee for QHPs offered through SBE—
FPs to offset Federal costs of providing
this infrastructure.

’

1Health Insurance MarketplaceSM and
MarketplaceSM are service marks of the U.S.
Department of Health & Human Services.
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We also propose a number of
incremental amendments that we
believe will improve the stability of the
Exchanges while improving the choices
available to consumers and supporting
consumers’ ability to make informed
choices when purchasing health
insurance. These include the
introduction of “standardized options”
in the individual market, which will
improve competition and consumer
transparency. These amendments are
complemented by a series of additional
amendments designed to enhance
consumers’ ability to make informed
choices about their health coverage,
increase the accessibility of high quality
health insurance, and improve
competition, transparency, and
affordability.

Our proposal for standardized options
is intended to simplify the consumer
shopping experience by allowing
consumers to more easily compare plans
across issuers in the individual market
FFEs. We propose a standardized option
with a specified cost-sharing structure at
each of the bronze, silver (with cost-
sharing reduction (CSR) plan
variations), and gold metal levels. We
do not propose to restrict issuers’ non-
standardized option offerings. We
anticipate differentially displaying these
standardized options to allow
consumers to compare plans based on
differences in price and quality rather
than cost-sharing structure.

We are also proposing to standardize
a number of policies relating to network
adequacy for QHPs on the FFEs. We
propose a quantitative network
adequacy threshold to be selected by the
State and a Federal default network
adequacy standard that would apply
otherwise, that is based on the standard
currently used for review and several
provisions relating to provider
transition for QHPs. We also discuss in
this proposed rule a standardized
categorization of network depth for
QHPs in these Exchanges and their
display on HealthCare.gov. Finally, we
propose a standard for when an enrollee
receives an essential health benefit at an
in-network setting provided by an out-
of-network provider.

As part otp our efforts to provide
consumers simplicity and transparency
in their choices, we are considering
giving the FFEs the authority to
selectively contract with issuers. We
would use this authority primarily to
strengthen oversight in the short term.

We also seek to improve consumers’
ability to make choices regarding health
insurance coverage by ensuring they
receive high-quality assistance in their
interactions with the Exchange. The
proposed rule would amend program

requirements for Navigators, certain
non-Navigator assistance personnel, and
certified application counselors. These
amendments would require Navigators
to assist consumers with certain post-
enrollment issues, serve underserved
and vulnerable populations, and require
Navigators and non-Navigator assistance
personnel to complete training prior to
conducting outreach and education
activities. We would also amend our
rules regarding the use of gifts by
Navigators, certain non-Navigator
assistance personnel and certified
application counselors. In addition, we
propose that certified application
counselor designated organizations
would be required to submit data and
information related to the organization’s
certified application counselors, upon
the request of the Exchanges in which
they operate.

We believe transparency is critical to
informed decision-making, and this
proposed rule includes several
proposals to increase transparency. This
proposed rule proposes provisions to
enhance the transparency of rates in all
States and the effectiveness of the rate
review program.

In this proposed rule, we propose
several provisions regarding when
consumers may choose and enroll in
plans. This rule proposes dates for the
individual market annual open
enrollment period for the 2017 benefit
year. For 2017, we propose to maintain
the same open enrollment period we
adopted for 2016—that is, November 1,
2016, through January 31, 2017.

We also propose to codify a number
of Exchange policies relating to
exemptions in order to provide certainty
and transparency around these policies
for all stakeholders.

The HHS Notice of Benefit and
Payment Parameters for 2014 (78 FR
15410) (2014 Payment Notice) finalized
the risk adjustment methodology that
HHS will use when it operates risk
adjustment on behalf of a State. Risk
adjustment factors reflect enrollee
health risk and the costs of a given
disease relative to average spending.
Last year, we recalibrated the HHS risk
adjustment models for 2016 by using
2011, 2012, and 2013 claims data from
the Truven Health Analytics 2010
MarketScan® Commercial Claims and
Encounters database (MarketScan) to
develop updated risk factors. Similarly,
this year we propose to do so using the
2012, 2013, and 2014 claims data, when
the 2014 MarketScan data become
available.

If any reinsurance contribution
amounts remain after calculating
reinsurance payments for the 2016
benefit year (including after HHS would

increase the coinsurance rate to 100
percent for the 2016 benefit year), we
propose to lower the 2016 attachment
point of $90,000 to pay out any
remaining contribution amounts for the
2016 benefit year. We also propose
several changes to the risk corridors
program for 2015 and 2016. We propose
that, for 2015 risk corridors and MLR
reporting, if the issuer reported a
certified estimate of 2014 cost-sharing
reductions on its 2014 MLR and Risk
Corridors Annual Reporting Form that is
lower than the actual cost-sharing
reductions provided, HHS would make
an adjustment to the issuer’s 2015 risk
corridors payment or charge amount in
order to address the impact of the
inaccurate reporting on the risk
corridors and MLR calculations for the
2014 benefit year. We also propose that
the issuer must adjust the cost-sharing
reduction amounts it reports for the
2015 MLR and risk corridors reporting
cycle by any difference between 2014
reported and actual cost-sharing
reductions amounts.

We also propose that for the 2015 and
later benefit years, the issuer must true
up claims liabilities and reserves used
to determine the allowable costs
reported for the risk corridors program
for the preceding benefit year to reflect
the actual claims payments made
through June 30 of the year following
the benefit year. In addition, we propose
changes to the definition of “unpaid
claim reserves” and related
requirements for reporting incurred
claims for the MLR program beginning
with the 2015 reporting year to require
issuers to utilize a 6-month (rather than
a 3-month) claims run out period.

In addition to provisions aimed at
stabilizing premiums, we propose
several provisions related to cost
sharing. First, we propose the premium
adjustment percentage for 2017, which
is used to set the rate of increase for
several parameters detailed in the
Affordable Care Act, including the
maximum annual limitation on cost
sharing for 2017. We propose the
maximum annual limitations on cost
sharing for the 2017 benefit year for
cost-sharing reduction plan variations.
This proposed rule also proposes
standards for stand-alone dental plans
(SADPs) related to the annual limitation
on cost sharing, and would amend
standards related to the acceptance of
third party payments for premiums and
cost sharing by QHP issuers.

This proposed rule includes several
incremental improvements that seek to
ensure Americans have access to not
only affordable, but also robust, high-
quality health care coverage. This
proposed rule would amend
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requirements for QHPs, including
essential community providers (ECPs)
and meaningful difference
requirements. There are also proposed
technical amendments to QHP issuer
oversight provisions. This rule proposes
amendments to further strengthen the
patient safety requirements for QHP
issuers offering coverage through
Exchanges.

For consumers purchasing coverage
through the Small Business Health
Options Program (SHOP), we propose a
new “‘vertical choice” model for
Federally-facilitated SHOPs for plan
years beginning on or after January 1,
2017, under which employers would be
able to offer qualified employees a
choice of all plans across all available
levels of coverage from a single issuer.

Finally, in this proposed rule, as
outlined, we propose adjustments to our
programs and rules, as we do each year,
so that our rules and policies reflect the
latest market developments. We propose
the following changes and clarifications
to the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and
Affordable Care Act health insurance
reform requirements. We propose
revisions to the definitions of small
employer and large employer to bring
them into conformance with recently
enacted legislation. We also propose
provisions to ensure that a network plan
in the small group market with a limited
service area can be appropriately rated
based on geography. We propose that an
issuer subject to the guaranteed
availability requirements may—in the
limited circumstances of when the
exception to the guaranteed
renewability requirement related to
discontinuing a particular product, or
the exception related to discontinuing
all coverage in a market, applies—deny
coverage to individuals and employers.
Lastly, we propose provisions regarding
the application of the actuarial value
(AV) and single risk pool provisions to
student health insurance coverage.

II. Background

A. Legislative and Regulatory Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this
proposed rule, we refer to the two
statutes collectively as the “Affordable
Care Act.”

Subtitles A and C of title I of the
Affordable Care Act reorganized,
amended, and added to the provisions

of part A of title XXVII of the Public
Health Service Act (PHS Act) relating to
group health plans and health insurance
issuers in the group and individual
markets.

Section 2701 of the PHS Act, as added
by the Affordable Care Act, restricts the
variation in premium rates charged by a
health insurance issuer for non-
grandfathered health insurance coverage
in the individual or small group market
to certain specified factors. The factors
are: Family size, rating area, age and
tobacco use.

Section 2701 of the PHS Act operates
in coordination with section 1312(c) of
the Affordable Care Act. Section 1312(c)
of the Affordable Care Act generally
requires a health insurance issuer to
consider all enrollees in all health plans
(except for grandfathered health plans)
offered by such issuer to be members of
a single risk pool for each of its
individual and small group markets.
States have the option to merge the
individual market and small group
market risk pools under section
1312(c)(3) of the Affordable Care Act.

Section 2702 of the PHS Act, as added
by the Affordable Care Act, requires
health insurance issuers that offer
health insurance coverage in the group
or individual market in a State to offer
coverage to and accept every employer
and individual in the State that applies
for such coverage unless an exception
applies.2

Section 2703 of the PHS Act, as added
by the Affordable Care Act, and sections
2712 and 2741 of the PHS Act, as added
by HIPAA and codified prior to the
enactment of the Affordable Care Act,
require health insurance issuers that
offer health insurance coverage in the
group or individual market to renew or
continue in force such coverage at the
option of the plan sponsor or individual
unless an exception applies.

Section 2718 of the PHS Act, as added
by the Affordable Care Act, generally
requires health insurance issuers to
submit an annual MLR report to HHS,
and provide rebates to enrollees if the
issuers do not achieve specified MLR
thresholds.

Section 2794 of the PHS Act, as added
by the Affordable Care Act, directs the
Secretary of HHS (the Secretary), in
conjunction with the States, to establish
a process for the annual review of
‘“unreasonable increases in premiums
for health insurance coverage.” 3 The

2Before enactment of the Affordable Care Act, the
Health Insurance Portability and Accountability Act
of 1996 amended the PHS Act (formerly section
2711) to generally require guaranteed availability of
coverage for employers in the small group market.

3The implementing regulations in part 154 limit
the scope of the requirements under section 2794

law also requires health insurance
issuers to submit to the Secretary and
the applicable State justifications for
unreasonable premium increases prior
to the implementation of the increases.
Section 2794(b)(2) of the PHS Act
further specifies that beginning with
plan years starting in 2014, the
Secretary, in conjunction with the
States, will monitor premium increases
of health insurance coverage offered
through an Exchange and outside of an
Exchange.

Section 1252 of the Affordable Care
Act provides that any standard or
requirement adopted by a State under
title I of the Affordable Care Act, or any
amendment made by title I of the
Affordable Care Act, shall be applied
uniformly to all health plans in each
insurance market to which the standard
and requirement apply.

Section 1302 of the Affordable Care
Act provides for the establishment of an
essential health benefits (EHB) package
that includes coverage of EHB (as
defined by the Secretary), cost-sharing
limits, and actuarial value requirements.
The law directs that EHBs be equal in
scope to the benefits covered by a
typical employer plan and that they
cover at least the following 10 general
categories: ambulatory patient services;
emergency services; hospitalization;
maternity and newborn care; mental
health and substance use disorder
services, including behavioral health
treatment; prescription drugs;
rehabilitative and habilitative services
and devices; laboratory services;
preventive and wellness services and
chronic disease management; and
pediatric services, including oral and
vision care.

Section 1301(a)(1)(B) of the
Affordable Care Act directs all issuers of
QHPs to cover the EHB package
described in section 1302(a) of the
Affordable Care Act, including coverage
of the services described in section
1302(b) of the Affordable Care Act, to
adhere to the cost-sharing limits
described in section 1302(c) of the
Affordable Care Act and to meet the AV
levels established in section 1302(d) of
the Affordable Care Act. Section 2707(a)
of the PHS Act, which is effective for
plan or policy years beginning on or
after January 1, 2014, extends the
coverage of the EHB package to non-
grandfathered individual and small
group coverage, irrespective of whether
such coverage is offered through an
Exchange. In addition, section 2707(b)

of the PHS Act to health insurance issuers offering
health insurance coverage in the individual market
or small group market. See Rate Increase Disclosure
and Review; Final Rule, 76 FR 29964, 29966 (May
23, 2011).
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of the PHS Act directs non-
grandfathered group health plans to
ensure that cost sharing under the plan
does not exceed the limitations
described in sections 1302(c)(1) and (2)
of the Affordable Care Act.

Section 1302(d) of the Affordable Care
Act describes the various levels of
coverage based on actuarial value.
Consistent with section 1302(d)(2)(A) of
the Affordable Care Act, actuarial value
is calculated based on the provision of
EHB to a standard population. Section
1302(d)(3) of the Affordable Care Act
directs the Secretary to develop
guidelines that allow for de minimis
variation in AV calculations.

Section 1311(b)(1)(B) of the
Affordable Care Act directs that the
Small Business Health Options Program
assist qualified small employers in
facilitating the enrollment of their
employees in qualified health plans
offered in the small group market.
Sections 1312(f)(1) and (2) of the
Affordable Care Act define qualified
individuals and qualified employers.
Under section 1312(f)(2)(B) of the
Affordable Care Act, beginning in 2017,
States will have the option to allow
issuers to offer QHPs in the large group
market through an Exchange.4

Section 1311(c)(1)(B) of the
Affordable Care Act requires the
Secretary to establish minimum criteria
for provider network adequacy that a
health plan must meet to be certified as
a QHP.

Section 1311(c)(5) of the Affordable
Care Act requires the Secretary to
continue to operate, maintain, and
update the Internet portal developed
under section 1103 of the Affordable
Care Act to provide information to
consumers and small businesses on
affordable health insurance coverage
options.

Section 1311(c)(6)(B) of the
Affordable Care Act states that the
Secretary is to set annual open
enrollment periods for Exchanges for
calendar years after the initial
enrollment period.

Sections 1311(d)(4)(K) and 1311(i) of
the Affordable Care Act direct all
Exchanges to establish a Navigator
program.

Section 1311(h)(1) of the Affordable
Care Act specifies that a QHP may
contract with health care providers and
hospitals with more than 50 beds only
if they meet certain patient safety
standards, including use of a patient

41f a State elects this option, the rating rules in
section 2701 of the PHS Act and its implementing
regulations will apply to all coverage offered in
such State’s large group market (except for self-
insured group health plans) pursuant to section
2701(a)(5) of the PHS Act.

safety evaluation system, a
comprehensive hospital discharge
program, and implementation of health
care quality improvement activities.
Section 1311(h)(2) of the Affordable
Care Act also provides the Secretary
flexibility to establish reasonable
exceptions to these patient safety
requirements and section 1311(h)(3) of
the Affordable Care Act allows the
Secretary flexibility to issue regulations
to modify the number of beds described
in section 1311(h)(1)(A) of the
Affordable Care Act.

Section 1321(a) of the Affordable Care
Act provides broad authority for the
Secretary to establish standards and
regulations to implement the statutory
requirements related to Exchanges,
QHPs and other components of title I of
the Affordable Care Act. Section
1321(a)(1) directs the Secretary to issue
regulations that set standards for
meeting the requirements of title I of the
Affordable Care Act with respect to,
among other things, the establishment
and operation of Exchanges.

Sections 1313 and 1321 of the
Affordable Care Act provide the
Secretary with the authority to oversee
the financial integrity of State
Exchanges, their compliance with HHS
standards, and the efficient and non-
discriminatory administration of State
Exchange activities. Section 1321 of the
Affordable Care Act provides for State
flexibility in the operation and
enforcement of Exchanges and related
requirements.

When operating an FFE under section
1321(c)(1) of the Affordable Care Act,
HHS has the authority under sections
1321(c)(1) and 1311(d)(5)(A) of the
Affordable Care Act to collect and spend
user fees. In addition, 31 U.S.C. 9701
permits a Federal agency to establish a
charge for a service provided by the
agency. Office of Management and
Budget (OMB) Circular A-25 Revised
establishes Federal policy regarding
user fees and specifies that a user charge
will be assessed against each
identifiable recipient for special benefits
derived from Federal activities beyond
those received by the general public.

Section 1321(c)(2) of the Affordable
Care Act authorizes the Secretary to
enforce the Exchange standards using
civil money penalties (CMPs) on the
same basis as detailed in section 2723(b)
of the PHS Act. Section 2723(b) of the
PHS Act authorizes the Secretary to
impose CMPs as a means of enforcing
the individual and group market
reforms contained in Part A of title
XXVII of the PHS Act when a State fails
to substantially enforce these provisions

Section 1321(d) of the Affordable Care
Act provides that nothing in title I of the

Affordable Care Act should be
construed to preempt any State law that
does not prevent the application of title
I of the Affordable Care Act. Section
1311(k) of the Affordable Care Act
specifies that Exchanges may not
establish rules that conflict with or
prevent the application of regulations
issued by the Secretary.

Section 1341 of the Affordable Care
Act requires the establishment of a
transitional reinsurance program in each
State to help pay the cost of treating
high-cost enrollees in the individual
market in benefit years 2014 through
2016. Section 1342 of the Affordable
Care Act directs the Secretary to
establish a temporary risk corridors
program that reduces the impact of
inaccurate rate setting from 2014
through 2016. Section 1343 of the
Affordable Care Act establishes a
permanent risk adjustment program to
provide increased payments to health
insurance issuers that attract higher-risk
populations, such as those with chronic
conditions, funded by payments from
those that attract lower-risk populations;
thereby, reducing incentives for issuers
to avoid higher-risk enrollees.

Sections 1402 and 1412 of the
Affordable Care Act provide for, among
other things, reductions in cost sharing
for essential health benefits for qualified
low- and moderate-income enrollees in
silver level health plans offered through
the individual market Exchanges. These
sections also provide for reductions in
cost sharing for Indians enrolled in
QHPs at any metal level.

Section 5000A of the Internal
Revenue Code of 1986 (the Code), as
added by section 1501(b) of the
Affordable Care Act, requires all non-
exempt individuals to maintain
minimum essential coverage (MEC) for
each month or make the individual
shared responsibility payment. Section
5000A(f) of the Code defines minimum
essential coverage as any of the
following: (1) Coverage under a
specified government sponsored
program; (2) coverage under an eligible
employer-sponsored plan; (3) coverage
under a health plan offered in the
individual market within a State; and
(4) coverage under a grandfathered
health plan. Section 5000A(f)(1)(E) of
the Code authorizes the Secretary of
HHS, in coordination with the Secretary
of the Treasury, to designate other
health benefits coverage as minimum
essential coverage.

The Protecting Affordable Coverage
for Employees Act (Pub. L. 114-60)
amended section 1304(b) of the Patient
Protection and Affordable Care Act and
section 2791(e) of the PHS Act to amend
the definition of small employer in
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these statutes to mean, in connection
with a group health plan with respect to
a calendar year and a plan year, an
employer who employed an average of
at least 1 but not more than 50
employees on business days during the
preceding calendar year and who
employs at least 1 employee on the first
day of the plan year. It also amended
these statutes to make conforming
changes to the definition of large
employer, and to provide that a State
may treat as a small employer, with
respect to a calendar year and a plan
year, an employer who employed an
average of at least 1 but not more than
100 employees on business days during
the preceding calendar year and who
employs at least 1 employee on the first
day of the plan year.

1. Premium Stabilization Programs

In the July 15, 2011 Federal Register
(76 FR 41929), we published a proposed
rule outlining the framework for the
premium stabilization programs. We
implemented the premium stabilization
programs in a final rule, published in
the March 23, 2012 Federal Register (77
FR 17219) (Premium Stabilization Rule).
In the December 7, 2012 Federal
Register (77 FR 73117), we published a
proposed rule outlining the benefit and
payment parameters for the 2014 benefit
year to expand the provisions related to
the premium stabilization programs and
set forth payment parameters in those
programs (proposed 2014 Payment
Notice). We published the 2014
Payment Notice final rule in the March
11, 2013 Federal Register (78 FR
15409).

In the December 2, 2013 Federal
Register (78 FR 72321), we published a
proposed rule outlining the benefit and
payment parameters for the 2015 benefit
year to expand the provisions related to
the premium stabilization programs,
setting forth certain oversight provisions
and establishing the payment
parameters in those programs (proposed
2015 Payment Notice). We published
the 2015 Payment Notice final rule in
the March 11, 2014 Federal Register (79
FR 13743).

In the November 26, 2014 Federal
Register (79 FR 70673), we published a
proposed rule outlining the benefit and
payment parameters for the 2016 benefit
year to expand the provisions related to
the premium stabilization programs,
setting forth certain oversight provisions
and establishing the payment
parameters in those programs (proposed
2016 Payment Notice). We published
the 2016 Payment Notice final rule in
the February 27, 2015 Federal Register
(80 FR 10749).

2. Program Integrity

In the June 19, 2013 Federal Register
(78 FR 37031), we published a proposed
rule that proposed certain program
integrity standards related to Exchanges
and the premium stabilization programs
(proposed Program Integrity Rule). The
provisions of that proposed rule were
finalized in two rules, the “first Program
Integrity Rule” published in the August
30, 2013 Federal Register (78 FR 54069)
and the “second Program Integrity
Rule” published in the October 30, 2013
Federal Register (78 FR 65045).

3. Exchanges

We published a request for comment
relating to Exchanges in the August 3,
2010 Federal Register (75 FR 45584).
We issued initial guidance to States on
Exchanges on November 18, 2010. We
proposed a rule in the July 15, 2011
Federal Register (76 FR 41865) to
implement components of the
Exchanges, and a rule in the August 17,
2011 Federal Register (76 FR 51201)
regarding Exchange functions in the
individual market, eligibility
determinations, and Exchange standards
for employers. A final rule
implementing components of the
Exchanges and setting forth standards
for eligibility for Exchanges was
published in the March 27, 2012
Federal Register (77 FR 18309)
(Exchange Establishment Rule).

We established standards for SHOP in
the 2014 Payment Notice and in the
Amendments to the HHS Notice of
Benefit and Payment Parameters for
2014 interim final rule, published in the
March 11, 2013 Federal Register (78 FR
15541). The provisions established in
the interim final rule were finalized in
the second Program Integrity Rule. We
also set forth standards related to
Exchange user fees in the 2014 Payment
Notice. We established an adjustment to
the FFE user fee in the Coverage of
Certain Preventive Services Under the
Affordable Care Act final rule,
published in the July 2, 2013 Federal
Register (78 FR 39869) (Preventive
Services Rule).

In a final rule published in the July
17, 2013 Federal Register (78 FR
42823), we established standards for
Navigators and non-Navigator assistance
personnel in FFEs and for non-
Navigator assistance personnel funded
through an Exchange establishment
grant. This final rule also established a
certified application counselor program
for Exchanges and set standards for that
program.

4. Essential Health Benefits and
Actuarial Value

On December 16, 2011, HHS released
a bulletin 5 (the EHB Bulletin) that
outlined an intended regulatory
approach for defining EHB, including a
benchmark-based framework. HHS also
published a bulletin that outlined its
intended regulatory approach to
calculations of AV on February 24,
2012.5 A proposed rule relating to EHBs
and AVs was published in the
November 26, 2012 Federal Register (77
FR 70643). We established requirements
relating to EHBs and AVs in the
Standards Related to Essential Health
Benefits, Actuarial Value, and
Accreditation Final Rule, which was
published in the February 25, 2013
Federal Register (78 FR 12833) (EHB
Rule).

5. Market Rules

A proposed rule relating to the 2014
health insurance market rules was
published in the November 26, 2012
Federal Register (77 FR 70584). A final
rule implementing the health insurance
market rules was published in the
February 27, 2013 Federal Register (78
FR 13406) (2014 Market Rules).

A proposed rule relating to Exchanges
and Insurance Market Standards for
2015 and Beyond was published in the
March 21, 2014 Federal Register (79 FR
15808) (2015 Market Standards
Proposed Rule). A final rule
implementing the Exchange and
Insurance Market Standards for 2015
and Beyond was published in the May
27, 2014 Federal Register (79 FR 30240)
(2015 Market Standards Rule).

6. Rate Review

A proposed rule to establish the rate
review program was published in the
December 23, 2010 Federal Register (75
FR 81003). A final rule with comment
period implementing the rate review
program was published in the May 23,
2011 Federal Register (76 FR 29963)
(Rate Review Rule). The provisions of
the Rate Review Rule were amended in
final rules published in the September
6, 2011 Federal Register (76 FR 54969),
the February 27, 2013 Federal Register
(78 FR 13405), the May 27, 2014 Federal
Register (79 FR 30339), and the
February 27, 2015 Federal Register (80
FR 10749).

5 “Essential Health Benefits Bulletin.” December
16, 2011. Available at: https://www.cms.gov/CCIIO/
Resources/Files/Downloads/essential _health_
benefits_bulletin.pdf.

6 “Actuarial Value and Cost-Sharing Reductions
Bulletin.” February 24, 2012. Available at:
https://www.cms.gov/CCIIO/Resources/Files/
Downloads/Av-csr-bulletin.pdf.
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7. Medical Loss Ratio

We published a request for comment
on section 2718 of the PHS Act in the
April 14, 2010 Federal Register (75 FR
19297), and published an interim final
rule with a 60-day comment period
relating to the MLR program on
December 1, 2010 (75 FR 74863). A final
rule with a 30-day comment period was
published in the December 7, 2011
Federal Register (76 FR 76573). An
interim final rule with a 60-day
comment period was published in the
December 7, 2011 Federal Register (76
FR 76595). A final rule was published
in the Federal Register on May 16, 2012
(77 FR 28790).

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on policies related to the operation of
Exchanges, including the SHOP and the
premium stabilization programs. We
have held a number of listening sessions
with consumers, providers, employers,
health plans, the actuarial community,
and State representatives to gather
public input. We consulted with
stakeholders through regular meetings
with the National Association of
Insurance Commissioners (NAIC),
regular contact with States through the
Exchange Establishment grant and
Exchange Blueprint approval processes,
and meetings with Tribal leaders and
representatives, health insurance
issuers, trade groups, consumer
advocates, employers, and other
interested parties. We considered all
public input we received as we
developed the policies in this proposed
rule.

C. Structure of Proposed Rule

The regulations outlined in this
proposed rule would be codified in 45
CFR parts 144, 146, 147, 153, 154, 155,
156 and 158. The proposed regulations
in part 144 would, consistent with
recent legislation, revise the definitions
of “large employer” and ‘‘small
employer.”

The proposed regulations in parts 146
and 147 would codify an exception to
the guaranteed availability requirement
when the exception to the guaranteed
renewability requirement related to
discontinuing a particular product or
discontinuing all coverage in a market
applies.

The proposed regulations in part 147
would clarify the definition of principal
business address for purposes of
geographic rating. We further propose
provisions regarding the treatment of
student health insurance coverage with
regard to the AV and single risk pool
requirements.

The proposed regulations in part 153
amend the audit provision for the
reinsurance program to clarify that this
authority also extends to third parties
who assist contributing entities with
their obligations under this program.
The proposed regulations also include
the risk adjustment user fee for 2017
and outline certain modifications to the
HHS risk adjustment methodology. We
propose to clarify reporting
requirements for the risk adjustment,
reinsurance, and risk corridors.

The proposed regulations in part 154
outline certain modifications to enhance
the transparency and effectiveness of
the rate review program. We propose to
collect a Unified Rate Review Template
from all issuers offering single risk pool
coverage in the individual and small
group market, including coverage with
rate decreases or unchanged rates, as
well as rates for new plans. We also
announce our intention to disclose all
proposed rate increases for single risk
pool coverage at a uniform time on the
CMS Web site, including rates with
increases of less than 10 percent. We
also reiterate the process for establishing
the uniform timeline that proposed rate
increases subject to review and all final
rate increases (including those not
subject to review) for single risk pool
coverage must be posted at a uniform
time by States with Effective Rate
Review Programs. Finally, we specify
the rate filing requirements for student
health insurance coverage.

The proposed regulations in part 155
include a clarification related to the
functions of an Exchange, and would
establish the individual market open
enrollment period for the 2017 benefit
year. Certain proposals in part 155 are
related to the eligibility and verification
processes related to eligibility for
insurance affordability programs. We
also propose to amend and clarify rules
related to enrollment of qualified
individuals into QHPs. We describe
changes to the process of submitting
certain exemption applications and
options for State Exchanges to handle
exemptions. The proposed regulations
also include a Federal platform
agreement through which a State
Exchange may rely on the FFE for
certain functions as an SBE-FP. We
propose that QHP issuers on an SBE-FP
be required to comply with certain
provisions relating directly to the
eligibility and enrollment platform, and
propose to require that SBE-FPs
promulgate regulatio