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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-HQ-OAR-2012-0322; FRL-9924—05—
OAR]

RIN 2060-AR68

State Implementation Plans: Response
to Petition for Rulemaking;
Restatement and Update of EPA’s SSM
Policy Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls
To Amend Provisions Applying to
Excess Emissions During Periods of
Startup, Shutdown and Malfunction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final action.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action on

a petition for rulemaking filed by the
Sierra Club (Petitioner) that concerns
how provisions in EPA-approved state
implementation plans (SIPs) treat excess
emissions during periods of startup,
shutdown or malfunction (SSM).
Further, the EPA is clarifying, restating
and revising its guidance concerning its
interpretation of the Clean Air Act (CAA
or Act) requirements with respect to
treatment in SIPs of excess emissions

that occur during periods of SSM. The
EPA evaluated existing SIP provisions
in a number of states for consistency
with the EPA’s interpretation of the
CAA and in light of recent court
decisions addressing this issue. The
EPA is issuing a finding that certain SIP
provisions in 36 states (applicable in 45
statewide and local jurisdictions) are
substantially inadequate to meet CAA
requirements and thus is issuing a “SIP
call” for each of those 36 states. Further,
the EPA is establishing a due date for
states subject to this SIP call action to
submit corrective SIP revisions. Finally,
this final action embodies the EPA’s
updated SSM Policy as it applies to SIP
provisions. The SSM Policy provides
guidance to states for compliance with
CAA requirements for SIP provisions
applicable to excess emissions during
SSM events.

DATES: This final action shall become
applicable on May 22, 2015. The
deadline for each affected state to
submit its corrective SIP revision is
November 22, 2016.

ADDRESSES: The EPA has established a
docket for this rulemaking under Docket
ID No. EPA-HQ-0OAR-2012-0322. All
documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some

information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, EPA Docket Center, William
Jefferson Clinton West Building, Room
3334, 1301 Constitution Ave. NW.,
Washington, DC The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Office of Air and Radiation Docket
is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Lisa Sutton, U.S. EPA, Office of Air
Quality Planning and Standards, State
and Local Programs Group (C539-01),
Research Triangle Park, NC 27711,
telephone number (919) 541-3450,
email address: sutton.lisa@epa.gov.

SUPPLEMENTARY INFORMATION: For
information related to a specific SIP,
please contact the appropriate EPA
Regional Office:

EPA Regional Contact for Regional Office State
Office (person, mailing address, telephone number)
.......................... Alison Simcox, Environmental Scientist, EPA Region 1, 5 | Connecticut, Massachusetts, Maine, New Hampshire, Rhode

Post Office Square, Suite 100, Boston, MA 02109-3912, Island and Vermont.
(617) 918-1684.

I, Karl Mangels, Chief, Air Planning Section, EPA Region 2, | New Jersey, New York, Puerto Rico and Virgin Islands.
290 Broadway, 25th Floor, New York, NY 10007-1866,
(212) 637-4078.

| Amy Johansen, EPA Region 3, 1650 Arch Street, Philadel- | District of Columbia, Delaware, Maryland, Pennsylvania, Vir-
phia, PA 19103—-2029, (215) 814-2156. ginia and West Virginia.

IV o, Joel Huey, EPA Region 4, Atlanta Federal Center, 61 | Alabama, Florida, Georgia, Kentucky, Mississippi, North
Forsyth Street SW., Atlanta, GA 30303-8960, (404) 562— Carolina, South Carolina and Tennessee.
9104.

Vo Mary Portanova, Air and Radiation Division (AR-18J), EPA | lllinois, Indiana, Michigan, Minnesota, Ohio and Wisconsin.
Region 5, 77 West Jackson Boulevard, Chicago, IL
60604-3507, (312) 353-5954.

VI e, Alan Shar (6PD-L), EPA Region 6, Fountain Place 12th | Arkansas, Louisiana, New Mexico, Oklahoma and Texas.
Floor, Suite 1200, 1445 Ross Avenue, Dallas, TX 75202—
2733, (214) 665-6691.

VI e Lachala Kemp, EPA Region 7, Air Planning and Develop- | lowa, Kansas, Missouri and Nebraska.
ment Branch, 11201 Renner Boulevard, Lenexa, KS
66219-9601, (913) 551-7214. Alternate contact is Ward
Burns, (913) 551-7960.

VI o Adam Clark, Air Quality Planning Unit (8P—AR) Air Program, | Colorado, Montana, North Dakota, South Dakota, Utah and
EPA Region 8, 1595 Wynkoop Street, Denver, CO 80202— Wyoming.
1129, (303) 312-7104.

IX e Andrew Steckel, EPA Region 9, Air Division, 75 Hawthorne | Arizona, California, Hawaii, Nevada and the Pacific Islands.
Street (AIR-4), San Francisco, CA 94105-3901, (415)
947-4115.

), G Dave Bray, Office of Air, Waste and Toxics (AWT-150), EPA | Alaska, ldaho, Oregon, and Washington.
Region 10, 1200 Sixth Avenue, Suite 900, Seattle, WA
98101-3140, (206) 553—4253.
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I. General Information
A. Does this action apply to me?

Entities potentially affected by this
action include states, U.S. territories,
local authorities and eligible tribes that
are currently administering, or may in
the future administer, EPA-approved
implementation plans (““air agencies”).1
The EPA’s action on the petition for
rulemaking filed by the Sierra Club with
the EPA Administrator on June 30, 2011
(the Petition), is potentially of interest to
all such entities because the EPA is
addressing issues related to basic CAA
requirements for SIPs. The particular
issues addressed in this rulemaking are
the same issues that the Petition
identified, which relate specifically to
section 110 of the CAA. Pursuant to
section 110, through what is generally
referred to as the “SIP program,” the
states and the EPA together provide for
implementation, maintenance and
enforcement of the national ambient air
quality standards (NAAQS). While
recognizing similarity to (and in some
instances overlap with) issues
concerning other air programs, e.g.,
concerning SSM provisions in the EPA’s
regulatory programs for New Source
Performance Standards (NSPS) pursuant
to section 111 and National Emission
Standards for Hazardous Air Pollutants
(NESHAP) pursuant to section 112, the
EPA notes that the issues addressed in
this rulemaking are specific to SSM
provisions in the SIP program. Through
this rulemaking, the EPA is both
clarifying and applying its
interpretation of the CAA with respect
to SIP provisions applicable to excess
emissions during SSM events in general.
In addition, the EPA is issuing findings
that some of the specific SIP provisions
in some of the states identified in the
Petition and some SIP provisions in
additional states are substantially

1The EPA respects the unique relationship
between the U.S. government and tribal authorities
and acknowledges that tribal concerns are not
interchangeable with state concerns. Under the
CAA and EPA regulations, a tribe may, but is not
required to, apply for eligibility to have a tribal
implementation plan (TIP). For convenience, the
EPA refers to “air agencies” in this rulemaking
collectively when meaning to refer in general to
states, the District of Columbia, U.S. territories,
local air permitting authorities and eligible tribes
that are currently administering, or may in the
future administer, EPA-approved implementation
plans. This final action does not include action on
any provisions in any TIP. The EPA therefore refers
to “state”” or ‘“‘states’ rather than “air agency” or
“‘air agencies” when meaning to refer to the District
of Columbia and/or one, some, or all of the states
at issue in this rulemaking. The EPA also uses
“‘state” or “states” rather than ““air agency” or ‘“‘air
agencies” when quoting or paraphrasing the CAA
or other document that uses that term even when
the original referenced passage may have
applicability to tribes as well.

inadequate to meet CAA requirements,
pursuant to CAA section 110(k)(5), and
thus those states (named in section II.C
of this document) are directly affected
by this rulemaking. For example, where
a state’s existing SIP includes an
affirmative defense provision that
would purport to alter the jurisdiction
of the federal courts to assess monetary
penalties for violations of CAA
requirements, then the EPA is
determining that the SIP provision is
substantially inadequate because the
provision is inconsistent with
fundamental requirements of the CAA.
This action may also be of interest to the
public and to owners and operators of
industrial facilities that are subject to
emission limitations in SIPs, because it
will require changes to certain state
rules applicable to excess emissions
during SSM events. This action
embodies the EPA’s updated SSM
Policy concerning CAA requirements for
SIP provisions relevant to excess
emissions during SSM events.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
document will also be available on the
World Wide Web. Following signature
by the EPA Administrator, a copy of this
document will be posted on the EPA’s
Web site, under ““State Implementation
Plans to Address Emissions During
Startup, Shutdown and Malfunction,” at
http://www.epa.gov/air/urbanair/
sipstatus. The EPA’s initial proposed
response to the Petition in the February
2013 proposal, the EPA’s revised
proposed response to the Petition in the
September 2014 supplemental notice of
proposed rulemaking (SNPR) and the
EPA’s Response to Comments document
may be found in the docket for this
action.

C. How is the preamble organized?

The information presented in this
preamble is organized as follows:

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is the preamble organized?
D. What is the meaning of key terms used
in this document?
II. Overview of Final Action and Its
Consequences
A. Summary
B. What the Petitioner Requested
C. To which air agencies does this
rulemaking apply and why?
D. What are the next steps for states that
are receiving a finding of substantial
inadequacy and a SIP call?

E. What are potential impacts on affected
states and sources?

F. What happens if an affected state fails
to meet the SIP submission deadline?

G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP call and ending
when the EPA approves the required SIP
revision?

III. Statutory, Regulatory and Policy
Background

IV. Final Action in Response to Request To
Rescind the EPA Policy Interpreting the
CAA To Allow Affirmative Defense
Provisions

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized in This Action

D. Response to Comments Concerning
Affirmative Defense Provisions in SIPs

V. Generally Applicable Aspects of the Final
Action in Response to Request for the
EPA’s Review of Specific Existing SIP
Provisions for Consistency With CAA
Requirements

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized in This Action

D. Response to Comments Concerning the
CAA Requirements for SIP Provisions
Applicable to SSM Events

VL. Final Action in Response to Request That
the EPA Limit SIP Approval to the Text
of State Regulations and Not Rely Upon
Additional Interpretive Letters From the
State

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized In This Action

D. Response to Comments Concerning
Reliance on Interpretive Letters in SIP
Revisions

VII. Clarifications, Reiterations and Revisions
to the EPA’s SSM Policy

A. Applicability of Emission Limitations

During Periods of SSM

What the EPA Proposed

What Is Being Finalized in This Action

Response to Comments

Alternative Emission Limitations During

Periods of Startup and Shutdown

What the EPA Proposed

What Is Being Finalized in This Action

Response to Comments

Director’s Discretion Provisions

Pertaining to SSM Events

What the EPA Proposed

What Is Being Finalized in This Action

Response to Comments

. Enforcement Discretion Provisions

Pertaining to SSM Events

1. What the EPA Proposed

2. What Is Being Finalized in This Action

3. Response to Comments

E. Affirmative Defense Provisions in SIPs
During Any Period of Operation

F. Relationship Between SIP Provisions
and Title V Regulations

G. Intended Effect of the EPA’s Action on
the Petition

VIIL Legal Authority, Process and Timing for
SIP Calls

A. SIP Call Authority Under Section
110(k)(5)

1. General Statutory Authority

Owhre e
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2. Substantial Inadequacy of Automatic
Exemptions
3. Substantial Inadequacy of Director’s
Discretion Exemptions
4. Substantial Inadequacy of Improper
Enforcement Discretion Provisions
5. Substantial Inadequacy of Affirmative
Defense Provisions
B. SIP Call Process Under Section 110(k)(5)
C. SIP Call Timing Under Section 110(k)(5)
D. Response to Comments Concerning SIP
Call Authority, Process and Timing
IX. What is the EPA’s final action for each
of the specific SIP provisions identified
in the Petition or by the EPA?
A. Overview of the EPA’s Evaluation of
Specific SIP Provisions
B. Affected States in EPA Region I
C. Affected State in EPA Region II
D. Affected States in EPA Region III
E. Affected States and Local Jurisdictions
in EPA Region IV
F. Affected States in EPA Region V
G. Affected States in EPA Region VI
H. Affected States in EPA Region VII
I. Affected States in EPA Region VIII
J. Affected States and Local Jurisdictions in
EPA Region IX
K. Affected States in EPA Region X
X. Implementation Aspects of EPA’s SSM SIP
Policy
A. Recommendations Concerning
Alternative Emission Limitations for
Startup and Shutdown
B. Recommendations for Compliance With
Section 110(1) and Section 193 for SIP
Revisions
XI. Statement of the EPA’s SSM SIP Policy
as of 2015
A. Definitions
B. Emission Limitations in SIPs Must
Apply Continuously During All Modes
of Operation, Without Automatic or
Discretionary Exemptions or Overly
Broad Enforcement Discretion Provisions
That Would Bar Enforcement by the EPA
or by Other Parties in Federal Court
Through a Citizen Suit
C. Emission Limitations in SIPs May
Contain Components Applicable to
Different Modes of Operation That Take
Different Forms, and Numerical
Emission Limitations May Have Differing
Levels and Forms for Different Modes of
Operation
D. Recommendations for Development of
Alternative Emission Limitations
Applicable During Startup and
Shutdown
E. Enforcement Discretion Provisions
F. Affirmative Defense Provisions in SIPs
G. Anti-Backsliding Considerations
XII. Environmental Justice Consideration
XIII. References
XIV. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act (PRA)
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

. National Technology Transfer and
Advancement Act (NTTAA)

. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Determination Under Section 307(d)
L. Congressional Review Act (CRA)
XV. Judicial Review
XVI. Statutory Authority

—

—

D. What is the meaning of key terms
used in this document?

For the purpose of this document, the
following definitions apply unless the
context indicates otherwise:

The terms Act or CAA or the statute mean
or refer to the Clean Air Act.

The term affirmative defense means, in the
context of an enforcement proceeding, a
response or defense put forward by a
defendant, regarding which the defendant
has the burden of proof, and the merits of
which are independently and objectively
evaluated in a judicial or administrative
proceeding. The term affirmative defense
provision means more specifically a state law
provision in a SIP that specifies particular
criteria or preconditions that, if met, would
purport to preclude a court from imposing
monetary penalties or other forms of relief for
violations of SIP requirements in accordance
with CAA section 113 or CAA section 304.

The term Agency means or refers to the
EPA. When not capitalized, this term refers
to an agency in general and not specifically
to the EPA.

The terms air agency and air agencies
mean or refer to states, the District of
Columbia, U.S. territories, local air
permitting authorities with delegated
authority from the state and tribal authorities
with appropriate CAA jurisdiction.

The term alternative emission limitation
means, in this document, an emission
limitation in a SIP that applies to a source
during some but not all periods of normal
operation (e.g., applies only during a
specifically defined mode of operation such
as startup or shutdown). An alternative
emission limitation is a component of a
continuously applicable SIP emission
limitation, and it may take the form of a
control measure such as a design, equipment,
work practice or operational standard
(whether or not numerical). This definition of
the term is independent of the statutory use
of the term “alternative means of emission
limitation” in sections 111(h)(3) and
112(h)(3), which pertain to the conditions
under which the EPA may pursuant to
sections 111 and 112 promulgate emission
limitations, or components of emission
limitations, that are not necessarily in
numeric format.

The term automatic exemption means a
generally applicable provision in a SIP that
would provide that if certain conditions

existed during a period of excess emissions,
then those exceedances would not be
considered violations of the applicable
emission limitations.

The term director’s discretion provision
means, in general, a regulatory provision that
authorizes a state regulatory official
unilaterally to grant exemptions or variances
from otherwise applicable emission
limitations or control measures, or to excuse
noncompliance with otherwise applicable
emission limitations or control measures,
which would be binding on the EPA and the
public.

The term EPA refers to the United States
Environmental Protection Agency.

The term emission limitation means, in the
context of a SIP, a legally binding restriction
on emissions from a source or source
category, such as a numerical emission
limitation, a numerical emission limitation
with higher or lower levels applicable during
specific modes of source operation, a specific
technological control measure requirement, a
work practice standard, or a combination of
these things as components of a
comprehensive and continuous emission
limitation in a SIP provision. In this respect,
the term emission limitation is defined as in
section 302(k) of the CAA. By definition, an
emission limitation can take various forms or
a combination of forms, but in order to be
permissible in a SIP it must be applicable to
the source continuously, i.e., cannot include
periods during which emissions from the
source are legally or functionally exempt
from regulation. Regardless of its form, a
fully approvable SIP emission limitation
must also meet all substantive requirements
of the CAA applicable to such a SIP
provision, e.g., the statutory requirement of
section 172(c)(1) for imposition of reasonably
available control measures and reasonably
available control technology (RACM and
RACT) on sources located in designated
nonattainment areas.

The term excess emissions means the
emissions of air pollutants from a source that
exceed any applicable SIP emission
limitation. In particular, this term includes
those emissions above the otherwise
applicable SIP emission limitation that occur
during startup, shutdown, malfunction or
other modes of source operation, i.e.,
emissions that would be considered
violations of the applicable emission
limitation but for an impermissible automatic
or discretionary exemption from such
emission limitation.

The term February 2013 proposal means
the notice of proposed rulemaking that the
EPA signed on February 12, 2013, and
published in the Federal Register on
February 22, 2013. The February 2013
proposal comprises the EPA’s initial
proposed response to the Petition. The EPA
subsequently issued the September 2014
SNPR that updated and revised the EPA’s
February 2013 proposal with respect to
affirmative defense provisions in SIPs.

The term malfunction means a sudden and
unavoidable breakdown of process or control
equipment.

The term NAAQS means national ambient
air quality standard or standards. These are
the national primary and secondary ambient
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air quality standards that the EPA establishes
under CAA section 109 for criteria pollutants
for purposes of protecting public health and
welfare.

The term Petition refers to the petition for
rulemaking titled, ‘Petition to Find
Inadequate and Correct Several State
Implementation Plans under Section 110 of
the Clean Air Act Due to Startup, Shutdown,
Malfunction, and/or Maintenance
Provisions,” filed by the Sierra Club with the
EPA Administrator on June 30, 2011.

The term Petitioner refers to the Sierra
Club.

The term practically enforceable means, in
the context of a SIP emission limitation, that
the limitation is enforceable as a practical
matter (e.g., contains appropriate averaging
times, compliance verification procedures
and recordkeeping requirements). The term
uses “practically” as it means “in a practical
manner’” and not as it means “almost” or
“nearly.” In this document, the EPA uses the
term “practically enforceable” as
interchangeable with the term “practicably
enforceable.”

The term shutdown means, generally, the
cessation of operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In individual SIP
provisions it may be appropriate to include
a specifically tailored definition of this term
to address a particular source category for a
particular purpose.

The term SIP means or refers to a State
Implementation Plan. Generally, the SIP is
the collection of state statutes and regulations
approved by the EPA pursuant to CAA
section 110 that together provide for
implementation, maintenance and
enforcement of a national ambient air quality
standard (or any revision thereof)
promulgated under section 109 for any air
pollutant in each air quality control region
(or portion thereof) within a state. In some
parts of this document, statements about SIPs
in general would also apply to tribal
implementation plans in general even though
not explicitly noted.

The term SNPR means the supplemental
notice of proposed rulemaking that the EPA
signed and posted on the Agency Web site on
September 5, 2014, and published in the
Federal Register on September 17, 2014.
Supplementing the February 2013 proposal,
the SNPR comprises the EPA’s revised
proposed response to the Petition with
respect to affirmative defense provisions in
SIPs.

The term SSM refers to startup, shutdown
or malfunction at a source. It does not
include periods of maintenance at such a
source. An SSM event is a period of startup,
shutdown or malfunction during which there
may be exceedances of the applicable
emission limitations and thus excess
emissions.

The term SSM Policy refers to the
cumulative guidance that the EPA has issued
as of any given date concerning its
interpretation of CAA requirements with
respect to treatment of excess emissions
during periods of startup, shutdown and
malfunction at a source in SIP provisions.
The most comprehensive statement of the
EPA’s SSM Policy prior to this final action

is embodied in a 1999 guidance document
discussed in more detail in this final action.
That specific guidance document is referred
to as the 1999 SSM Guidance. The final
action described in this document embodies
the EPA’s updated SSM Policy for SIP
provisions relevant to excess emissions
during SSM events. In section XI of this
document, the EPA provides a statement of
the Agency’s SSM SIP Policy as of 2015.

The term startup means, generally, the
setting in operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In an individual
SIP provision it may be appropriate to
include a specifically tailored definition of
this term to address a particular source
category for a particular purpose.

I1. Overview of Final Action and Its
Consequences

A. Summary

The EPA is in this document taking
final action on a petition for rulemaking
that the Sierra Club filed with the EPA
Administrator on June 30, 2011. The
Petition concerns how air agency rules
in EPA-approved SIPs treat excess
emissions during periods of SSM of
industrial source process or emission
control equipment. Many of these rules
were added to SIPs and approved by the
EPA in the years shortly after the 1970
amendments to the CAA, which for the
first time provided for the system of
clean air plans that were to be prepared
by air agencies and approved by the
EPA. At that time, it was widely
believed that emission limitations set at
levels representing good control of
emissions during periods of so-called
“normal” operation (which, until no
later than 1982, was meant by the EPA
to refer to periods of operation other
than during startup, shutdown,
maintenance or malfunction) could in
some cases not be met with the same
emission control strategies during
periods of startup, shutdown,
maintenance or malfunction.?
Accordingly, it was common for state
plans to include provisions for special,
more lenient treatment of excess
emissions during such periods of
startup, shutdown, maintenance or

2 Since at least 1982, however, the EPA has used
the term “normal” in the SSM Policy in the
ordinary sense of the word to distinguish between
predictable modes of source operation such as
startup and shutdown and genuine “malfunctions,”
which are by definition supposed to be
unpredictable and unforeseen events and which
could not have been precluded by proper source
design, maintenance and operation. See, e.g., 1982
SSM Guidance, Attachment at 2, in which the EPA
states, “[s]tart-up and shutdown of process
equipment are part of the normal operation of a
source and should be accounted for in the design
and implementation of the operating procedure for
the process and control equipment.” The 1982 SSM
Guidance is in the rulemaking docket at EPA-HQ—
OAR-2012-0322-0005.

malfunction. Many of these provisions
took the form of absolute or conditional
statements that excess emissions from a
source, when they occur during startup,
shutdown, malfunction or otherwise
outside of the source’s so-called
“normal” operations, were not to be
considered violations of the air agency
rules; i.e., these emissions were
considered exempt from legal control.
Excess emission provisions for
startup, shutdown, maintenance and
malfunctions were often included as
part of the original SIPs that the EPA
approved in 1971 and 1972. In the early
1970s, because the EPA was inundated
with proposed SIPs and had limited
experience in processing them, not
enough attention was given to the
adequacy, enforceability and
consistency of these provisions.
Consequently, many SIPs were
approved with broad and loosely
defined provisions to control excess
emissions. Starting in 1977, however,
the EPA discerned and articulated to air
agencies that exemptions for excess
emissions during such periods were
inconsistent with certain requirements
of the CAA.3 The EPA also realized that
such provisions allow opportunities for
sources to emit pollutants during such
periods repeatedly and in quantities that
could cause unacceptable air pollution
in nearby communities with no legal
pathway within the existing EPA-
approved SIP for air agencies, the EPA,
the public or the courts to require the
sources to make reasonable efforts to
reduce these emissions. The EPA has
attempted to be more careful after 1977
not to approve SIP submissions that
contain illegal SSM provisions and has
issued several guidance memoranda to
advise states on how to avoid
impermissible provisions 4 as they
expand and revise their SIPs. The EPA
has also found several SIPs to be
deficient because of problematic SSM
provisions and called upon the affected
states to amend their SIPs. However, in
light of the other high-priority work
facing both air agencies and the EPA,

3In 1977, the EPA took actions related to specific
sources located in Utah and Idaho in which the
EPA expressed its views regarding issues such as
automatic exemptions from applicable emission
limitations. See Memorandum, ““Statutory,
Regulatory, and Policy Context for this
Rulemaking,” at n.2, February 4, 2013, in the
rulemaking docket at EPA-HQ-OAR-2012-0322—
0029.

4The term “impermissible provision” as used
throughout this document is generally intended to
refer to a SIP provision that the EPA now believes
to be inconsistent with requirements of the CAA.
As described later in this document (see section
VIII.A), the EPA is proposing to find a SIP
“substantially inadequate” to meet CAA
requirements where the EPA determines that the
SIP includes an impermissible provision.



33844

Federal Register/Vol.

80, No. 113/Friday, June 12, 2015/Rules and Regulations

the EPA had not until the February 2013
proposal initiated a broader effort to
require a larger number of states to
remove impermissible provisions from
their SIPs and to adopt other,
approvable approaches for addressing
excess emissions when appropriate.
Public interest in the issue of SSM
provisions in SIPs is evidently high, on
the basis of the large number of public
submissions made to the rulemaking
docket in response to the February 2013
proposal (representing approximately
69,000 unique commenters) and the
SNPR (over 20,000 commenters, some of
whom had also made submissions in
response to the earlier proposal). The
EPA has attempted to further count
commenters according to general
categories (state and local governments,
industry commenters, public interest
groups and individual commenters), as
described in section V.D.1 of this
document. Public interest groups,
including the Petitioner, have sued the
EPA in several state-specific cases
concerning SIP issues, and they have
been urging the EPA to give greater
priority generally to addressing the
issue of SSM provisions in SIPs. In one
of these SIP cases, the EPA entered into
a settlement agreement requiring it to
respond to the Petition from the Sierra
Club. A copy of the settlement
agreement is provided in the docket for
this rulemaking.?

The EPA emphasizes that there are
other approaches that would be
consistent with CAA requirements for
SIP provisions that states can use to
address emissions during SSM events.
While automatic exemptions and
director’s discretion exemptions from
otherwise applicable emission
limitations are not consistent with the
CAA, SIPs may include criteria and
procedures for the use of enforcement
discretion by air agency personnel.
Similarly, SIPs may, rather than exempt
emissions during SSM events, include
emission limitations that subject those
emissions to alternative numerical
limitations or other technological
control requirements or work practice
requirements during startup and
shutdown events, so long as those
components of the emission limitations
meet applicable CAA requirements. In
this action, the EPA is again articulating

5 See Settlement Agreement executed November
30, 2011, in the rulemaking docket at EPA-HQ-
OAR-2012-0322-0039, to address a lawsuit filed by
Sierra Club and WildEarth Guardians in the United
States District Court for the Northern District of
California: Sierra Club et al. v. Jackson, No. 3:10—
cv—-04060-CRB (N.D. Cal.). A subsequent
Modification to the Settlement Agreement specifies
a deadline of May 22, 2015, for signature on the
final action to respond to the Petition.

its interpretation of the CAA in the SSM
Policy that reflects these principles and
is applying this interpretation to issue a
SIP call for specific existing provisions
in the SIPs of 36 states. In some cases,
the EPA’s review involved a close
reading of the provision in the SIP and
its context to discern whether it was in
fact an exemption, a statement regarding
exercise of enforcement discretion by
the air agency or an affirmative defense.
Each state will ultimately decide how to
address the SIP inadequacies identified
by the EPA in this final action. The EPA
acknowledges that for some states, this
rulemaking entailed the EPA’s
evaluation of SIP provisions that may
date back several decades. Aware of that
fact, the EPA is committed to working
closely with each of the affected states
to develop approvable SIP submissions
consistent with the guidance articulated
in the updated SSM Policy in this final
action. Section IX of this document
presents the EPA’s analysis of each
specific SIP provision at issue in this
action. The EPA’s review also involved
interpretation of several relevant
sections of the CAA. While the EPA has
already developed and has been
implementing the SSM Policy that is
based on its interpretation of the CAA
for SIP provisions, this action provides
the EPA an opportunity to update the
SSM Policy and its basis in the CAA
through notice and comment. To that
end, section XI of this document
contains a restatement of the EPA’s SSM
Policy for SIP provisions as revised and
updated for 2015. Also, supplementary
to the February 2013 proposal, the EPA
provided a background memorandum to
summarize the legal and administrative
context for this action which is available
in the docket for this rulemaking.® This
final document is intended to clarify
how states can resolve the identified
deficiencies in their SIPs as well as to
provide all air agencies guidance as they
develop SIPs in the future.

In summary, the EPA is agreeing with
the Petitioner that many of the
identified SIP provisions are not
permissible under the CAA. However,
in some cases the EPA is instead
concluding that an identified SIP
provision is actually consistent with
CAA requirements. In addition, the EPA
notes, this final action does not include

6 See Memorandum, ‘“‘Statutory, Regulatory, and
Policy Context for this Rulemaking,” February 4,
2013, in the rulemaking docket at EPA-HQ-OAR-
2012-0322-0029. The EPA notes that with respect
to the legal basis for affirmative defense provisions
in SIPs, the Agency has revised its views as a result
of a court decision, as explained in more detail in
the SNPR. Thus, the portions of that background
memorandum that concern affirmative defense
provisions are no longer germane to this action.

a final finding of substantial inadequacy
and SIP call for specific SIP provisions
included in the February 2013 proposal
for several air agencies, because of SIP
revisions made subsequent to that
proposal. The state of Kentucky has
already submitted, and the EPA has
approved, SIP revisions that corrected
the problematic provisions applicable in
the Jefferson County (Louisville,
Kentucky) area.” The state of Wyoming
has already submitted, and the EPA has
approved, SIP revisions that corrected
the problematic provisions applicable
statewide.? The state of North Dakota
has likewise already submitted, and the
EPA has approved, SIP revisions that
corrected a portion of the problematic
provisions applicable statewide.?

Of the 41 states for which SIP
provisions were identified by the
Petition or identified independently by
the Agency in the SNPR, the EPA is
issuing a SIP call for 36 states. The EPA
is aware of other SSM-related SIP
provisions that were not identified in
the Petition but that may be inconsistent
with the EPA’s interpretation of the
CAA. For SIP provisions that have
potential defects other than an
impermissible affirmative defense, the
EPA elected to focus on the provisions
specifically raised in the Petition. The
EPA may address these other provisions
later in a separate notice-and-comment
action. States are encouraged to
consider the updated SSM Policy laid
out in this final action in reviewing
their own SIP provisions. With respect
to affirmative defense provisions,
however, the EPA elected to identify
some additional provisions not included
in the Petition. This is necessary to
minimize potential confusion relating to
other recent rulemakings and court
decisions that pertain generally to
affirmative defense provisions.
Therefore, in order to give updated and
comprehensive guidance with respect to
affirmative defense provisions, the EPA
has also addressed additional
affirmative defense provisions in 17
states in the SNPR and in this final
action. See section V.D.3 of this
document for further explanation as to
which SSM-related SIP provisions the

7 See “‘Approval and Promulgation of
Implementation Plans; Kentucky; Approval of
Revisions to the Jefferson County Portion of the
Kentucky SIP; Emissions During Startups,
Shutdowns, and Malfunctions,” 79 FR 33101 (June
10, 2014).

8 See “Approval and Promulgation of
Implementation Plans; Wyoming; Revisions to the
Air Quality Standards and Regulations,” 79 FR
62859 (October 21, 2014).

9 See “Approval and Promulgation of
Implementation Plans; North Dakota; Revisions to
the Air Pollution Control Rules,” 79 FR 63045
(October 22, 2014).
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EPA reviewed for consistency with CAA
requirements as part of this rulemaking.

B. What the Petitioner Requested

The Petition includes three
interrelated requests concerning the
treatment in SIPs of excess emissions by
sources during periods of SSM.

First, the Petitioner argued that SIP
provisions providing an affirmative
defense for monetary penalties for
excess emissions in judicial proceedings
are contrary to the CAA. Thus, the
Petitioner advocated that the EPA
should rescind its interpretation of the
CAA expressed in the SSM Policy that
allows appropriately drawn affirmative
defense provisions in SIPs. The
Petitioner made no distinction between
affirmative defenses for excess
emissions related to malfunction and
those related to startup or shutdown.
Further, the Petitioner requested that
the EPA issue a SIP call requiring states
to eliminate all such affirmative defense
provisions in existing SIPs. As
explained later in this final document,
the EPA has decided to fully grant this
request. Although the EPA initially
proposed to grant in part and to deny in
part this request in the February 2013
proposal, a subsequent court decision
concerning the legal basis for affirmative
defense provisions under the CAA
caused the Agency to reexamine this
question. As a result, the EPA issued the
SNPR to present its revised
interpretation of the CAA with respect
to this issue and to propose action on
the Petition and on specific existing
affirmative defense provisions in the
SIPs of 17 states consistent with the
reasoning of that court decision. In this
final action, the EPA is revising its SSM
Policy with respect to affirmative
defenses for violations of SIP
requirements. The EPA believes that SIP
provisions that function to alter the
jurisdiction of the federal courts under
CAA section 113 and section 304 to
determine liability and to impose
remedies are inconsistent with
fundamental legal requirements of the
CAA, especially with respect to the
enforcement regime explicitly created
by statute.

Second, the Petitioner argued that
many existing SIPs contain
impermissible provisions, including
automatic exemptions from applicable
emission limitations during SSM events,
director’s discretion provisions that in
particular provide discretionary
exemptions from applicable emission
limitations during SSM events,
enforcement discretion provisions that
appear to bar enforcement by the EPA
or citizens for such excess emissions
and inappropriate affirmative defense

provisions that are not consistent with
the CAA or with the recommendations
in the EPA’s SSM Policy. The Petitioner
identified specific provisions in SIPs of
39 states that it considered inconsistent
with the CAA and explained the basis
for its objections to the provisions. As
explained later in this final document,
the EPA agrees with the Petitioner that
some of these existing SIP provisions
are legally impermissible and thus finds
such provisions “substantially
inadequate” 1° to meet CAA
requirements. Among the reasons for the
EPA’s action is to eliminate SIP
provisions that interfere with
enforcement in a manner prohibited by
the CAA. Simultaneously, where the
EPA agrees with the Petitioner, the EPA
is issuing a SIP call that directs the
affected state to revise its SIP
accordingly. For the remainder of the
identified provisions, however, the EPA
disagrees with the contentions of the
Petitioner and is thus denying the
Petition with respect to those provisions
and taking no further action. The EPA’s
action issuing the SIP calls on this
portion of the Petition will assure that
these SIPs comply with the fundamental
requirements of the CAA with respect to
the treatment of excess emissions during
periods of SSM. The majority of the
state-specific provisions affected by this
SIP call action are inconsistent with the
EPA’s longstanding interpretation of the
CAA through multiple iterations of its
SSM Policy. With respect to SIP
provisions that include an affirmative
defense for violations of SIP
requirements, however, the EPA has
revised its prior interpretation of the
statute that would have allowed such
provisions under certain very limited
conditions. Based upon an evaluation of
the relevant statutory provisions in light
of more recent court decisions, the EPA
is issuing a SIP call to address existing
affirmative defense provisions that
would operate to alter or eliminate the
jurisdiction of courts to assess liability
and impose remedies and that would
thereby contradict explicit provisions of
the CAA relating to judicial authority.

Third, the Petitioner argued that the
EPA should not rely on interpretive
letters from states to resolve any
ambiguity, or perceived ambiguity, in
state regulatory provisions in SIP
submissions. The Petitioner reasoned
that all regulatory provisions should be
clear and unambiguous on their face
and that any reliance on interpretive
letters to alleviate facial ambiguity in
SIP provisions can lead to later

10 The term “substantially inadequate” is used in
the CAA and is discussed in detail in section VIILA
of this document.

problems with compliance and
enforcement. Extrapolating from several
instances in which the basis for the
original approval of a SIP provision
related to excess emissions during SSM
events was arguably not clear, the
Petitioner contended that the EPA
should never use interpretive letters to
resolve such ambiguities. As explained
later in this proposal, the EPA
acknowledges the concern of the
Petitioner that provisions in SIPs should
be clear and unambiguous. However,
the EPA does not agree with the
Petitioner that reliance on interpretive
letters in a rulemaking context is never
appropriate. Without the ability to rely
on a state’s interpretive letter that can in
a timely way clarify perceived
ambiguity in a provision in a SIP
submission, however small that
ambiguity may be, the EPA may have no
recourse other than to disapprove the
state’s SIP submission. Thus, the EPA is
denying the request that actions on SIP
submissions never rely on interpretive
letters. Instead, the EPA explains how
proper documentation of reliance on
interpretive letters in notice-and-
comment rulemaking nevertheless
addresses the practical concerns of the
Petitioner.

C. To which air agencies does this
rulemaking apply and why?

In general, the final action may be of
interest to all air agencies because the
EPA is clarifying, restating and revising
its longstanding SSM Policy with
respect to what the CAA requires
concerning SIP provisions relevant to
excess emissions during periods of
SSM. For example, the EPA is granting
the Petitioner’s request that the EPA
rescind its prior interpretation of the
CAA that, as stated in prior guidance in
the SSM Policy, allowed appropriately
drawn affirmative defense provisions
applicable to malfunctions. The EPA is
also reiterating, clarifying or revising its
prior guidance with respect to several
other issues related to SIP provisions
applicable to SSM events in order to
ensure that future SIP submissions, not
limited to those that affected states
make in response to this action, are fully
consistent with the CAA. For example,
the EPA is reiterating and clarifying its
prior guidance concerning how states
may elect to replace existing exemptions
for excess emissions during SSM events
with properly developed alternative
emission limitations that apply to the
affected sources during startup,
shutdown or other normal modes of
source operation (i.e., that apply to
excess emissions during those normal
modes of operation as opposed to
during malfunctions). This action also
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addresses the use of interpretive letters
for purposes of resolving an actual or
perceived ambiguity in a SIP
submission during the EPA’s evaluation
of the SIP revision at issue.

In addition, this final action is
directly relevant to the states with SIP
provisions relevant to excess emissions
that the EPA has determined are
inconsistent with CAA requirements or
with the EPA’s interpretation of those
requirements in the SSM Policy. In this
final action, the EPA is either granting

or denying the Petition with respect to
the specific existing SIP provisions in
each of 39 states identified by the
Petitioner as allegedly inconsistent with
the CAA. The 39 states (for which the
Petitioner identified SIP provisions
applicable in 46 statewide and local
jurisdictions and no tribal areas) 11 are
listed in table 1, “List of States with SIP
Provisions for Which the EPA Either
Grants or Denies the Petition, in Whole
or in Part.” After evaluating the Petition,
the EPA is granting the Petition with

respect to one or more provisions in 34
of the 39 states listed, and these are the
states for which the action on the
Petition, according to table 1, is either
“Grant” or ‘Partially grant, partially
deny.” Conversely, the EPA is denying
the petition with respect to all
provisions that the Petitioner identified
in 5 of the 39 states, and these (Idaho,
Nebraska, New Hampshire, Oregon and
Wyoming) are the states for which the
final action on the Petition, according to
table 1, is “Deny.”

TABLE 1—LIST OF STATES WITH SIP PROVISIONS FOR WHICH THE EPA EITHER GRANTS OR DENIES THE PETITION, IN

WHOLE OR IN PART

EPA region

Final action on petition

New Hampshire ...
Rhode Island
New Jersey ....
Delaware ..............

District of Columbia .
Virginia ....ccocoeeeieeen.
West Virginia .
Alabama .........
Florida .....
Georgia ...
Kentucky .
Mississippi
North Carolina ..
South Carolina ..
Tennessee ........
lllinois ......
Indiana ....
Michigan .
Minnesota
Ohio
Arkansas .
Louisiana
New Mexico ...
Oklahoma
lowa
Kansas .

Missouri ..
Nebraska ....
Colorado .
Montana .........

North Dakota ....
South Dakota ....
Wyoming ........

Arizona ....
Alaska ..

Idaho ....

Oregon ...

Maine ....ccccceeevviiiiieeeeene

Washington ....................

Grant.
..... Deny.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Grant.
..... Grant.
..... Grant.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Grant.
..... Grant.
..... Grant.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Grant.
..... Grant.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Partially grant, partially deny.
..... Deny.
..... Grant.
..... Grant.
..... Partially grant, partially deny.
..... Grant.
..... Deny.
..... Partially grant, partially deny.
..... Grant.
..... Deny.
..... Deny.
Grant.

For each state for which the final
action on the Petition is either “Grant”
or “Partially grant, partially deny,” the
EPA finds that certain specific
provisions in each state’s SIP are
substantially inadequate to meet CAA
requirements for the reason that these

11 The state has the primary responsibility to
implement SIP obligations, pursuant to CAA
section 107(a). However, as CAA section
110(a)(2)(E) allows, a state may authorize and rely

provisions are inconsistent with the
CAA with regard to how the state treats
excess emissions from sources during
periods of SSM. With respect to the
affirmative defense provisions identified
in the Petition, the EPA finds that they
improperly impinge upon the statutory

on a local or regional government, agency or
instrumentality to carry out the SIP or a portion of
the SIP within its jurisdiction. As a result, some of
the SIP provisions at issue in this rulemaking apply

jurisdiction of the courts to determine
liability and impose remedies for
violations of SIP emission limitations.
The EPA believes that certain specific
provisions in these SIPs fail to meet
fundamental statutory requirements
intended to attain and maintain the

to specific portions of a state. Thus, in certain
states, submission of a corrective SIP revision may
involve rulemaking in more than one jurisdiction.
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NAAQS, protect prevention of
significant deterioration (PSD)
increments and improve visibility.
Equally importantly, the EPA believes
that the same provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.

For each state for which the final
action on the Petition is either “Grant”
or “‘Partially grant, partially deny,” the
EPA is also in this final action calling
for a SIP revision as necessary to correct
the identified deficient provisions. The
SIP revisions that the states are directed
to make will rectify a number of
different types of defects in existing
SIPs, including automatic exemptions
from emission limitations,
impermissible director’s discretion
provisions, enforcement discretion
provisions that have the effect of barring
enforcement by the EPA or through a
citizen suit and affirmative defense
provisions that are inconsistent with
CAA requirements. A corrective SIP
revision addressing automatic or
impermissible discretionary exemptions
will ensure that excess emissions during
periods of SSM are treated in
accordance with CAA requirements.
Similarly, a corrective SIP revision
addressing ambiguity in who may
enforce against violations of these
emission limitations will also ensure
that CAA requirements to provide for
enforcement are met. A SIP revision to
remove affirmative defense provisions
will assure that the SIP provision does
not purport to alter or eliminate the

jurisdiction of federal courts to assess
liability or to impose remedies
consistent with the statutory authority
provided in CAA section 113 and
section 304. The particular provisions
for which the EPA is requiring SIP
revisions are summarized in section IX
of this document. Many of these
provisions were added to the respective
SIPs many years ago and have not been
the subject of action by the state or the
EPA since.

For each of the states for which the
EPA is denying or is partially denying
the Petition, the EPA finds that the
particular provisions identified by the
Petitioner are not substantially
inadequate to meet the requirements
pursuant to CAA section 110(k)(5),
because the provisions: (i) Are, as they
were described in the Petition and as
they appear in the existing SIP,
consistent with the requirements of the
CAA; or (ii) are, as they appear in the
existing SIP after having been revised
subsequent to the date of the Petition,
consistent with the requirements of the
CAA; or (iii) have, subsequent to the
date of the Petition, been removed from
the SIP. Thus, in this final action, the
EPA is taking no action to issue a SIP
call with respect to those states for those
particular SIP provisions.

In addition to evaluating specific SIP
provisions identified in the Petition, the
EPA has independently evaluated
additional affirmative defense
provisions in the SIPs of six states
(applicable in nine statewide and local
jurisdictions).12 As explained in the
SNPR, the EPA determined that this
approach was necessary in order to take
into consideration recent judicial

decisions concerning affirmative
defense provisions and CAA
requirements. As the result of this
evaluation, the EPA finds that specific
affirmative defense provisions in 17
states (applicable in 23 statewide and
local jurisdictions) are substantially
inadequate to meet CAA requirements
for the reason that these provisions
impinge upon the statutory jurisdiction
of the federal courts to determine
liability and impose remedies for
violations of SIP emission limitations.3
By improperly impinging upon the
jurisdiction of the federal courts, the
EPA believes, these provisions fail to
meet fundamental statutory
requirements intended to attain and
maintain the NAAQS, protect PSD
increments and improve visibility. As
with the affirmative defense provisions
identified in the Petition, the EPA
believes that these provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.

In this final action, the EPA is issuing
a SIP call to each of 36 states (for
provisions applicable in 45 statewide
and local jurisdictions) with respect to
these provisions. The 36 states are listed
in table 2, “List of All States With SIP
Provisions Subject to SIP Call.” The
EPA emphasizes that this SIP call action
pertains to the specific SIP provisions
identified and discussed in section IX of
this document. The actions required of
individual states in response to this SIP
call action are discussed in more detail
in section IX of this action.

TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL

EPA region State

Area

Rhode Island ...
New Jersey .....
Delaware
District of Columbia ...
Virginia

Alabama
Florida ....
Georgia ...

12The six states in which the EPA independently
evaluated affirmative defense provisions are:
California; South Carolina, New Mexico, Texas,
Washington and West Virginia. The EPA evaluated
the New Mexico SIP with respect to provisions
applicable to the state and Albuquerque-Bernalillo
County. The EPA evaluated the Washington SIP
with respect to provisions applicable to the state,
the Energy Facility Site Evaluation Council and the
Southwest Clean Air Agency.

Maine ......ooooeviieveeiis

West Virginia .................

Kentucky .......ccccceviiieennns

State.
State.
State.
State.
State.
State.
State.
State.
State.
State.
State.

13 The 17 states for which the EPA finds that
specific affirmative defense provisions are
substantially inadequate to meet CAA requirements
are counted as follows: The EPA evaluated
affirmative defense provisions identified by the
Petitioner for 14 states: Alaska; Arizona; Arkansas;
Colorado; District of Columbia; Georgia; Illinois;
Indiana; Kentucky; Michigan; Mississippi; New
Mexico; Virginia; and Washington. The EPA
evaluated affirmative defense provisions that it
independently identified among two states
identified by the Petitioner: South Carolina; and

West Virginia. Further, the EPA independently
identified and evaluated affirmative defense
provisions in two states that were not included in
the Petition: California; and Texas. In the final
action, the EPA is finding one or more affirmative
defense provisions to be substantially inadequate in
all but one of the 18 states for which the EPA
evaluated affirmative defense provisions; for one
state, Kentucky, the affirmative defense provision,
which was applicable in Jefferson County, was
corrected prior to the EPA’s issuing its SNPR.
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TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL—Continued
EPA region State Area
MISSISSIPPI .veveeveeeiirriesieeee s State.
North Carolina .... State and Forsyth County.
South Carolina .......ccccceecveviiiieennens State.
TENNESSEE ..oovveeiiieiieeieeee e State, Knox County and Shelby County.
Vo lllinois ....... State.
Indiana ...... State.
Michigan ... State.
Minnesota .... State.
Ohio .......... State.
VI e, Arkansas .. State.
Louisiana ..... State.
New Mexico . State and Albuquerque-Bernalillo County.
Oklahoma ... State.
Texas ........ State.
VI e, lowa ....... State.
Kansas State.
MISSOUN ...eoviiiiiiiiieecee e State.
VI e, Colorado ......cceeveeiieiiieeiee e State.
Montana ...... State.
North Dakota ... State.
South Dakota .. State.
IX e AMZONA ..ooiiiiieie e State and Maricopa County.
California .......cccceeceeneeiciiniieeeeen Eastern Kern APCD, Imperial County APCD and San Joaquin Valley Unified
APCD.
X e Alaska .....ocooeciiiiin State.
Washington .........ccocevieeieeiieeneceen, State, Energy Facility Site Evaluation Council and Southwest Clean Air Agency.

D. What are the next steps for states that
are receiving a finding of substantial
inadequacy and a SIP call?

The EPA is finalizing a finding of
substantial inadequacy and issuing a
SIP call for the states listed in table 2
(see section II.C of this document). The
EPA is also establishing a deadline by
which these states must make a SIP
submission to rectify the specifically
identified deficiencies in their
respective SIPs. Pursuant to CAA
section 110(k)(5), the EPA has authority
to set a SIP submission deadline that is
up to 18 months from the date of the
final finding of substantial inadequacy.
After considering comment on this
issue, the EPA is in this final action
establishing a deadline of November 22,
2016, by which each affected state is to
respond to the SIP call. The deadline
falls 18 months from the date of
signature and dissemination of this final
finding of substantial inadequacy.
Thereafter, the EPA will review the
adequacy of that new SIP submission in
accordance with the CAA requirements
of sections 110(a), 110(k)(3), 110(1) and
193, including the EPA’s interpretation
of the CAA reflected in the SSM Policy
as clarified and updated through this
rulemaking. The EPA believes that
states should be provided the maximum
time allowable under CAA section
110(k)(5) in order to have sufficient time
to make appropriate SIP revisions
following their own SIP development
process. Such a schedule will allow for

the necessary SIP development process
to correct the deficiencies yet still
achieve the necessary SIP improvements
as expeditiously as practicable
consistent with the maximum time
allowed by statute.

E. What are potential impacts on
affected states and sources?

The issuance of a SIP call requires an
affected state to take action to revise its
SIP. That action by the state may, in
turn, affect sources as described later in
this document. The states that are
receiving a SIP call in this final action
will in general have options as to
exactly how to revise their SIPs. In
response to a SIP call, a state retains
broad discretion concerning how to
revise its SIP, so long as that revision is
consistent with the requirements of the
CAA. Some provisions that are affected
by this SIP call, for example an
automatic exemption provision, have to
be removed entirely and an affected
source could no longer depend on the
exemption to avoid all liability for
excess emissions during SSM events.
Some other provisions, for example a
problematic enforcement discretion
provision, could either be removed
entirely from the SIP or retained if
revised appropriately to apply only to
state enforcement personnel, in
accordance with the EPA’s
interpretation of the CAA as described
in the EPA’s SSM Policy. The EPA notes
that if a state removes a SIP provision
that pertains to the state’s exercise of

enforcement discretion, this removal
would not affect the ability of the state
to apply its traditional enforcement
discretion in its enforcement program. It
would merely make the exercise of such
discretion case-by-case in nature, as is
the normal form of such discretion.

In addition, affected states may
choose to consider reassessing
particular emission limitations, for
example to determine whether those
emission limitations can be revised such
that well-managed emissions during
planned operations such as startup and
shutdown would not exceed the revised
emission limitation, while still
protecting air quality and meeting other
applicable CAA requirements. Such a
revision of an emission limitation will
need to be submitted as a SIP revision
for the EPA’s approval if the existing
limitation to be changed is already
included in the SIP or if the existing SIP
relies on the particular existing
emission limitation to meet a CAA
requirement. In such instances, the EPA
would review the SIP revision for
consistency with all applicable CAA
requirements. A state that chooses to
revise particular emission limitations, in
addition to removing or revising the
aspect of the existing SIP provision that
is inconsistent with CAA requirements,
could include those revisions in the
same SIP submission that addresses the
SSM provisions identified in the SIP
call, or it could submit them separately.

The implications for a regulated
source in a given state, in terms of
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whether and how it would potentially
have to change its equipment or
practices in order to operate with
emissions that comply with the revised
SIP, will depend on the nature and
frequency of the source’s SSM events
and how the state has chosen to revise
the SIP to address excess emissions
during SSM events. The EPA did not
conduct an analysis that would indicate,
e.g., how many owners or operators of
sources in each affected state would
likely change any procedures or
processes for control of emissions from
those sources during periods of SSM.
The impacts of revised SIP provisions
will be unique to each affected state and
its particular mix of affected sources,
and thus the EPA cannot predict what
those impacts might be. Furthermore,
the EPA does not believe the results of
such analysis, had one been conducted,
would significantly affect this
rulemaking that pertains to whether SIP
provisions comply with CAA
requirements. The EPA recognizes that
after all the responsive SIP revisions are
in place and are being implemented by
the states, some sources may need to
take steps to control emissions better so
as to comply with emission limitations
continuously, as required by the CAA,
or to increase durability of components
and monitoring systems to detect and
manage malfunctions promptly.

The EPA Regional Offices will work
with states to help them understand
their options and the potential
consequences for sources as the states
prepare their SIP revisions in response
to this SIP call.

F. What happens if an affected state
fails to meet the SIP submission
deadline?

If, in the future, the EPA finds that a
state that is subject to this SIP call
action has failed to submit a complete
SIP revision as required, or the EPA
disapproves such a SIP revision, then
the finding or disapproval would trigger
an obligation for the EPA to impose a
federal implementation plan (FIP)
within 24 months after that date. That
FIP obligation would be discharged
without promulgation of a FIP only if
the state makes and the EPA approves
the called-for SIP submission. In
addition, if a state fails to make the
required SIP revision, or if the EPA
disapproves the required SIP revision,
then either event can also trigger
mandatory 18-month and 24-month
sanctions clocks under CAA section
179. The two sanctions that apply under
CAA section 179(b) are the 2-to-1
emission offset requirement for all new
and modified major sources subject to
the nonattainment new source review

(NSR) program and restrictions on
highway funding. More details
concerning the timing and process of
the SIP call, and potential consequences
of the SIP call, are provided in section
VIII of this document.

G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP call and
ending when the EPA approves the
required SIP revision?

When the EPA issues a final SIP call
to a state, that action alone does not
cause any automatic change in the legal
status of the existing affected
provision(s) in the SIP. During the time
that the state takes to develop a SIP
revision in response to the SIP call and
the time that the EPA takes to evaluate
and act upon the resulting SIP
submission from the state pursuant to
CAA section 110(k), the existing
affected SIP provision(s) will remain in
place. The EPA notes, however, that the
state regulatory revisions that the state
has adopted and submitted for SIP
approval will most likely be already in
effect at the state level during the
pendency of the EPA’s evaluation of and
action upon the new SIP submission.

The EPA recognizes that in the
interim period, there may continue to be
instances of excess emissions that
adversely affect attainment and
maintenance of the NAAQS, interfere
with PSD increments, interfere with
visibility and cause other adverse
consequences as a result of the
impermissible provisions. The EPA is
particularly concerned about the
potential for serious adverse
consequences for public health in this
interim period during which states, the
EPA and sources make necessary
adjustments to rectify deficient SIP
provisions and take steps to improve
source compliance. However, given the
need to resolve these longstanding SIP
deficiencies in a careful and
comprehensive fashion, the EPA
believes that providing sufficient time
consistent with statutory constraints for
these corrections to occur will
ultimately be the best course to meet the
ultimate goal of eliminating the
inappropriate SIP provisions and
replacing them with provisions
consistent with CAA requirements.

III. Statutory, Regulatory and Policy
Background

The Petition raised issues related to
excess emissions from sources during
periods of SSM and the correct
treatment of these excess emissions in
SIPs. In this context, ‘“‘excess emissions”
are air emissions that exceed the

otherwise applicable emission
limitations in a SIP, i.e., emissions that
would be violations of such emission
limitations. The question of how to
address excess emissions correctly
during SSM events has posed a
challenge since the inception of the SIP
program in the 1970s. The primary
objective of state and federal regulators
is to ensure that sources of emissions
are subject to appropriate emission
controls as necessary in order to attain
and maintain the NAAQS, protect PSD
increments, improve visibility and meet
other statutory requirements. Generally,
this is achieved through enforceable
emission limitations on sources that
apply, as required by the CAA,
continuously.

Several key statutory provisions of the
CAA are relevant to the EPA’s
evaluation of the Petition. These
provisions relate generally to the basic
legal requirements for the content of
SIPs, the authority and responsibility of
air agencies to develop such SIPs and
the EPA’s authority and responsibility
to review and approve SIP submissions
in the first instance, as well as the EPA’s
authority to require improvements to a
previously approved SIP if the EPA later
determines that to be necessary for a SIP
to meet CAA requirements. In addition,
the Petition raised issues that pertain to
enforcement of provisions in a SIP. The
enforcement issues relate generally to
what constitutes a violation of an
emission limitation in a SIP, who may
seek to enforce against a source for that
violation, and whether the violator
should be subject to monetary penalties
as well as other forms of judicial relief
for that violation.

The EPA has a longstanding
interpretation of the CAA with respect
to the treatment of excess emissions
during periods of SSM in SIPs. This
statutory interpretation has been
expressed, reiterated and elaborated
upon in a series of guidance documents
issued in 1982, 1983, 1999 and 2001. In
addition, the EPA has applied this
interpretation in individual rulemaking
actions in which the EPA: (i) Approved
SIP submissions that were consistent
with the EPA’s interpretation; 14 (ii)
disapproved SIP submissions that were
not consistent with this
interpretation; 15 (iii) itself promulgated
regulations in FIPs that were consistent

14 See “Approval and Promulgation of
Implementation Plans; Texas; Excess Emissions
During Startup, Shutdown, Maintenance, and
Malfunction Activities,” 75 FR 68989 (November
10, 2010).

15 See ““Approval and Promulgation of State
Implementation Plans; Michigan,” 63 FR 8573
(February 20, 1998).
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with this interpretation; 16 or (iv) issued
a SIP call requiring a state to revise an
impermissible SIP provision.1”

The EPA’s SSM Policy is a policy
statement and thus constitutes
guidance. As guidance, the SSM Policy
does not bind states, the EPA or other
parties, but it does reflect the EPA’s
interpretation of the statutory
requirements of the CAA. The EPA’s
evaluation of any SIP provision,
whether prospectively in the case of a
new provision in a SIP submission or
retrospectively in the case of a
previously approved SIP submission,
must be conducted through a notice-
and-comment rulemaking in which the
EPA will determine whether a given SIP
provision is consistent with the
requirements of the CAA and applicable
regulations.18

The Petition raised issues related to
excess emissions from sources during
periods of SSM, and the consequences
of failing to address these emissions
correctly in SIPs. In broad terms, the
Petitioner expressed concerns that the
exemptions for excess emissions and the
other types of alleged deficiencies in
existing SIP provisions ‘“‘undermine the
emission limits in SIPs and threaten
states’ abilities to achieve and maintain
the NAAQS, thereby threatening public
health and public welfare, which
includes agriculture, historic properties
and natural areas.” 19 The Petitioner
asserted that such exemptions for SSM
events are “‘loopholes” that can allow
dramatically higher amounts of
emissions and that these emissions “‘can
swamp the amount of pollutants emitted
at other times.” 20 In addition, the
Petitioner argued that these automatic
and discretionary exemptions, as well as
other SIP provisions that interfere with
the enforcement structure of the CAA,
undermine the objectives of the CAA.

The EPA notes that the types of SIP
deficiencies identified in the Petition
are not legal technicalities. Compliance
with the applicable requirements is
intended to achieve the air quality
protection and improvement purposes
and objectives of the CAA. The EPA
believes that the results of automatic
and discretionary exemptions in SIP
provisions, and of other provisions that

16 See “Federal Implementation Plan for the
Billings/Laurel, MT [Montana], Sulfur Dioxide
Area,” 73 FR 21418 (April 21, 2008).

17 See “‘Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 76 FR 21639 (April
18, 2011).

18 See generally Catawba County, North Carolina
v. EPA, 571 F.3d 20, 33-35 (D.C. Cir. 2009)
(upholding the EPA’s process for developing and
applying its guidance for designations).

19 Petition at 2.

20 Petition at 12.

interfere with effective enforcement of
SIPs, are real-world consequences that
adversely affect public health.
Commenters on the February 2013
proposal provided illustrative examples
of impacts that these types of SIP
provisions have on the communities
located near sources that rely on
automatic or discretionary exemptions
for excess emissions during SSM events,
rather than by designing, operating and
maintaining their sources to meet the
applicable emission limitations.2® These
comments also illustrated the ways in
which such exemptions, incorrect
enforcement discretion provisions and
affirmative defense provisions have
interfered with the enforcement
structure of the CAA by raising
inappropriate impediments to
enforcement by states, the EPA or
citizens.

The EPA’s memorandum providing a
detailed discussion of the statutory,
regulatory and policy background for
this action can be found in the docket
for this rulemaking.22

IV. Final Action in Response To
Request To Rescind the EPA Policy
Interpreting the CAA To Allow
Affirmative Defense Provisions

A. What the Petitioner Requested

The Petitioner’s first request was for
the EPA to rescind its SSM Policy
element interpreting the CAA to allow
affirmative defense provisions in SIPs
for excess emissions during SSM
events.23 Related to this request, the
Petitioner also asked the EPA: (i) To
find that SIPs containing an affirmative
defense to monetary penalties for excess
emissions during SSM events are
substantially inadequate because they
do not comply with the CAA; and (ii)
to issue a SIP call pursuant to CAA
section 110(k)(5) to require each such
state to revise its SIP.2¢ Alternatively, if
the EPA denies these two related
requests, the Petitioner asked the EPA:
(i) To require states with SIPs that
contain such affirmative defense

21 The EPA notes that a number of commenters
described the impacts of SIP provisions of these
types. See, e.g., comments of Sierra Club, et al.,
EPA-HQ-OAR-2012-0322-0622, pp. 28-35
(describing impacts on several specific
communities); comments of American Bottom
Conservancy, EPA-HQ-OAR-2012-0322-0579
(describing impacts on one specific community);
and comments of Citizen for Envt’l Justice and Env’l
Integrity Project, EPA-HQ-OAR-2012-0322-0621,
pp. 8-17 (discussing impacts of such provisions on
enforcement more generally).

22 See Memorandum, ‘‘Statutory, Regulatory, and
Policy Context for this Rulemaking,” February 4,
2013, in the rulemaking docket at EPA-HQ-OAR-
2012-0322-0029.

23 Petition at 11.

24 ]d.

provisions to revise them so that they
are consistent with the EPA’s 1999 SSM
Guidance for excess emissions during
SSM events; and (ii) to issue a SIP call
pursuant to CAA section 110(k)(5) to
states with provisions inconsistent with
the EPA’s interpretation of the CAA.25

The Petitioner requested that the EPA
rescind its SSM Policy element
interpreting the CAA to allow SIPs to
include affirmative defenses for
violations due to excess emissions
during any type of SSM events because
the Petitioner contended there is no
legal basis for the Agency’s
interpretation. Specifically, the
Petitioner cited to two statutory
grounds, CAA sections 113(b) and
113(e), related to the type of judicial
relief available in an enforcement
proceeding and to the factors relevant to
the scope and availability of such relief,
that the Petitioner claimed would bar
the approval of any type of affirmative
defense provision in SIPs. The
Petitioner drew no distinction between
affirmative defense provisions for
malfunctions versus affirmative defense
provisions for startup and shutdown or
other normal modes of operation; in the
Petitioner’s view all are equally
inconsistent with CAA requirements.

In the Petitioner’s view, the CAA
“unambiguously grants jurisdiction to
the district courts to determine penalties
that should be assessed in an
enforcement action involving the
violation of an emissions limit.” 26 The
Petitioner first argued that in any
judicial enforcement action in a district
court, CAA section 113(b) provides that
“such court shall have jurisdiction to
restrain such violation, to require
compliance, to assess such penalty, . . .
and to award any other appropriate
relief.” The Petitioner reasoned that the
EPA’s SSM Policy is therefore
fundamentally inconsistent with the
CAA because it purports to remove the
discretion and authority of the district
courts to assess monetary penalties for
violations if a source is shielded from
monetary penalties under an affirmative
defense provision in the approved SIP.27
The Petitioner concluded that the EPA’s
interpretation of the CAA in the SSM
Policy element allowing any affirmative
defenses is impermissible “because the
inclusion of an affirmative defense
provision in a SIP limits the courts’
discretion—granted by Congress—to
assess penalties for Clean Air Act
violations.” 28

25 Petition at 12.
26 Petition at 10.
27 [d.
28 ]d.
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Second, in reliance on CAA section
113(e)(1), the Petitioner argued that in a
judicial enforcement action in a district
court, the statute explicitly specifies a
list of factors that the court is to
consider in assessing penalties.29 The
Petitioner argued that the EPA’s SSM
Policy authorizes states to create
affirmative defense provisions with
criteria for monetary penalties that are
inconsistent with the factors that the
statute specifies and that the statute
explicitly directs courts to weigh in any
judicial enforcement action. By
specifying particular factors for courts to
consider, the Petitioner reasoned,
Congress has already definitively
spoken to the question of what factors
are germane in assessing monetary
penalties under the CAA for violations.
The Petitioner concluded that the EPA
has no authority to allow a state to
include an affirmative defense provision
in a SIP with different criteria to be
considered in awarding monetary
penalties because “[plreventing the
district courts from considering these
statutory factors is not a permissible
interpretation of the Clean Air Act.” 30
A more detailed explanation of the
Petitioner’s arguments appears in the
2013 February proposal.31

B. What the EPA Proposed

In the February 2013 proposal,
consistent with its interpretation of the
Act at that time, the EPA proposed to
deny in part and to grant in part the
Petition with respect to this overarching
issue. As a revision to the SSM Policy
as embodied in the 1999 SSM Guidance,
the EPA proposed a distinction between
affirmative defenses for unplanned
events such as malfunctions and
planned events such as startup and
shutdown. The EPA explained the basis
for its initial proposed action in detail,
including why the Agency then believed
that there was a statutory basis for
narrowly drawn affirmative defense
provisions that met certain criteria
applicable to malfunction events but no
such statutory basis for affirmative
defense provisions applicable to startup
and shutdown events. In the February
2013 proposal, the EPA also proposed to
deny in part and to grant in part the
Petition with respect to specific
affirmative defense provisions in the
SIPs of various states identified in the
Petition consistent with that
interpretation. With respect to these
specific existing SIP provisions, the EPA
distinguished between those provisions

29 Petition at 11.

30 Petition at 11.

31 See February 2013 proposal, 78 FR 12459 at
12468 (February 22, 2013).

that were consistent with the Agency’s
interpretation of the CAA as set forth in
1999 SSM Guidance and were limited to
malfunction events and other
affirmative defense provisions that were
not limited to malfunctions or otherwise
not consistent with the Agency’s
interpretation of the CAA and included
one or more deficiencies.

Subsequent to the February 2013
proposal, however, a judicial decision
by the U.S. Court of Appeals for the
District of Columbia Circuit (D.C.
Circuit) in NRDC v. EPA concerning the
legal basis for affirmative defense
provisions in the EPA’s own regulations
caused the Agency to reconsider the
legal basis for any affirmative defense
provisions in SIPs, regardless of the type
of events to which they apply, the
criteria they may contain or the types of
judicial remedies they purport to limit
or eliminate.32 Thus, the EPA issued an
SNPR to revise its proposed response to
the Petition with respect to whether
affirmative defense provisions in SIPs
are consistent with fundamental legal
requirements of the CAA.33 In the
SNPR, the EPA also revised its proposed
response related to each of the specific
affirmative defense provisions identified
in the Petition. Changes to the proposed
response included revision of the basis
for the proposed finding of substantial
inadequacy for many of the provisions
(to incorporate the EPA’s revised
interpretation of the CAA into that
basis). Other changes to the proposed
response included reversal of the
proposed denial of the Petition for some
provisions that the Agency previously
believed to be consistent with CAA
requirements but subsequently
determined were not authorized by the
Act under the analysis prompted by the
NRDC v. EPA decision. In order to
provide comprehensive guidance to all
states concerning affirmative defense
provisions in SIPs and to avoid
confusion that may arise due to recent
court decisions relevant to such
provisions under the CAA, the EPA also
addressed additional existing SIP
affirmative defense provisions of which
it was aware although the provisions
were not specifically identified in the
Petition. The EPA initially examined the
specific affirmative defense provisions
identified by the Petitioner in 14 states
but subsequently broadened its review
to include additional provisions in four
states, including two states that were
not included in the Petition. Most
importantly, the EPA provided a
detailed explanation in the SNPR as to

32 See NRDC v. EPA, 749 F.3d 1055 (D.C. Cir.
2014).
33 See SNPR, 79 FR 55919 (September 17, 2014).

why it now believes that the logic of the
court in the NRDC v. EPA decision
vacating the affirmative defense in an
Agency emission limitation under CAA
section 112 likewise extends to
affirmative defense provisions in SIPs.

C. What Is Being Finalized in This
Action

The EPA is taking final action to grant
the Petition on the request to rescind its
SSM Policy element that interpreted the
CAA to allow states to elect to create
affirmative defense provisions in SIPs.
The EPA is also taking final action to
grant the Petition on the request to make
a finding of substantial inadequacy and
to issue SIP calls for specific existing
SIP provisions that include an
affirmative defense as identified in the
SNPR. The specific SIP provisions at
issue are discussed in section IX of this
document. These existing affirmative
defense provisions include some
provisions that the EPA had previously
determined were consistent with the
CAA as interpreted in the 1999 SSM
Guidance and other provisions that
were not consistent even with that
interpretation of the CAA. As explained
in the SNPR, the EPA has now
concluded that the enforcement
structure of the CAA, embodied in
section 113 and section 304, precludes
any affirmative defense provisions that
would operate to limit a court’s
jurisdiction or discretion to determine
the appropriate remedy in an
enforcement action. These provisions
are not appropriate under the CAA, no
matter what type of event they apply to,
what criteria they contain or what forms
of remedy they purport to limit or
eliminate.

The EPA is revising its interpretation
of the CAA with respect to affirmative
defenses based upon a reevaluation of
the statutory provisions that pertain to
enforcement of SIP provisions in light of
recent court opinions. Section 113(b)
provides courts with explicit
jurisdiction to determine liability and to
impose remedies of various kinds,
including injunctive relief, compliance
orders and monetary penalties, in
judicial enforcement proceedings. This
grant of jurisdiction comes directly from
Congress, and the EPA is not authorized
to alter or eliminate this jurisdiction
under the CAA or any other law. With
respect to monetary penalties, CAA
section 113(e) explicitly includes the
factors that courts and the EPA are
required to consider in the event of
judicial or administrative enforcement
for violations of CAA requirements,
including SIP provisions. Because
Congress has already given federal
courts the jurisdiction to determine
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what monetary penalties are appropriate
in the event of judicial enforcement for
a violation of a SIP provision, neither
the EPA nor states can alter or eliminate
that jurisdiction by superimposing
restrictions on that jurisdiction and
discretion granted by Congress to the
courts. Affirmative defense provisions
by their nature purport to limit or
eliminate the authority of federal courts
to determine liability or to impose
remedies through factual considerations
that differ from, or are contrary to, the
explicit grants of authority in section
113(b) and section 113(e). Accordingly,
pursuant to section 110(k) and section
110(1), the EPA cannot approve any
such affirmative defense provision in a
SIP. If such an affirmative defense
provision is included in an existing SIP,
the EPA has authority under section
110(k)(5) to require a state to remove
that provision.

States have great discretion in how to
devise SIP provisions, but they do not
have discretion to create provisions that
contradict fundamental legal
requirements of the CAA. The
jurisdiction of federal courts to
determine liability and to impose
statutory remedies for violations of SIP
emission limitations is one such
fundamental requirement. The court in
the recent NRDC v. EPA decision did
not remand the regulation to the EPA for
better explanation of the legal basis for
an affirmative defense; the court instead
vacated the affirmative defense and
indicated that there could be no valid
legal basis for such a provision because
it contradicted fundamental
requirements of the CAA concerning the
jurisdiction of courts in judicial
enforcement of CAA requirements. A
more detailed explanation of the EPA’s
basis for determining that affirmative
defense provisions in SIPs are similarly
contrary to the requirements of the CAA
appears in the SNPR.34

Couching an affirmative defense
provision in terms of merely defining
whether the emission limitation applies
and thus whether there is a “violation,”
as suggested by some commenters, is
also problematic. If there is no
“violation” when certain criteria or
conditions for an “affirmative defense”
are met, then there is in effect no
emission limitation that applies when
the criteria or conditions are met; the
affirmative defense thus operates to
create an exemption from the emission
limitation. As explained in the February
2013 proposal, the CAA requires that
emission limitations must apply
continuously and cannot contain

34 See 79 FR 55919 at 12931-34 (September 17,
2014).

exemptions, conditional or otherwise.
This interpretation is consistent with
the decision in Sierra Club v. Johnson
concerning the term “emission
limitation” in section 302(k).35
Characterizing the exemptions as an
“affirmative defense” runs afoul of the
requirement that emission limitations
must apply continuously.

The EPA recognizes that the original
policy objectives behind states’
affirmative defense provisions were
likely well-intentioned, e.g., to
encourage better source design,
maintenance and operation through the
incentive of being shielded from certain
statutory remedies for violations under
certain specified conditions.
Nevertheless, creation of SIP provisions
that would operate to limit or eliminate
the jurisdiction of courts to determine
liability or to impose remedies provided
for by statute is inconsistent with the
enforcement structure of the CAA. The
EPA emphasizes that the absence of an
affirmative defense provision in a SIP,
whether as a freestanding generally
applicable provision or as a specific
component of a particular emission
limitation, does not mean that all
exceedances of SIP emission limitations
will automatically be subject to
enforcement or automatically be subject
to imposition of particular remedies.
Pursuant to the CAA, all parties with
authority to bring an enforcement action
to enforce SIP provisions (i.e., the state,
the EPA or any parties who qualify
under the citizen suit provision of
section 304) have enforcement
discretion that they may exercise as they
deem appropriate in any given
circumstances. For example, if the event
that causes excess emissions is an actual
malfunction that occurred despite
reasonable care by the source operator
to avoid malfunctions, then each of
these parties may decide that no
enforcement action is warranted. In the
event that any party decides that an
enforcement action is warranted, then it
has enforcement discretion with respect
to what remedies to seek from the court
for the violation (e.g., injunctive relief,
compliance order, monetary penalties or
all of the above), as well as the type of
injunctive relief and/or amount of
monetary penalties sought.3¢ Further,
courts have the discretion under section
113 to decline to impose penalties or
injunctive relief in appropriate cases as
explained below.

35551 F.3d 1019 (D.C. Cir. 2008).

36 The EPA notes that only the state and the
Agency have authority to seek criminal penalties for
knowing and intentional violation of CAA
requirements. The EPA has this explicit authority
under section 113(c).

Similarly, the absence of an
affirmative defense provision in a SIP
does not alter the legal rights of sources
under the CAA. In the event of an
enforcement action for an exceedance of
a SIP emission limit, a source can elect
to assert any common law or statutory
defenses that it determines is supported,
based upon the facts and circumstances
surrounding the alleged violation.
Under section 113(b), courts have
explicit authority to impose injunctive
relief, issue compliance orders, assess
monetary penalties or fees and impose
any other appropriate relief. Under
section 113(e), courts are required to
consider the enumerated statutory
factors when assessing monetary
penalties, including ““such other factors
as justice may require.” For example, if
the exceedance of the SIP emission
limitation occurs due to a malfunction,
that exceedance is a violation of the
applicable emission limitation, but the
source retains the ability to defend itself
in an enforcement action and to oppose
the imposition of particular remedies or
to seek the reduction or elimination of
monetary penalties, based on the
specific facts and circumstances of the
event. Thus, elimination of a SIP
affirmative defense provision that
purported to take away the statutory
jurisdiction of the court to exercise its
authority to impose remedies does not
disarm sources in potential enforcement
actions. Sources retain all of the
equitable arguments they could
previously have made under an
affirmative defense provision; they must
simply make such arguments to the
reviewing court as envisioned by
Congress in section 113(b) and section
113(e). Congress vested the courts with
the authority to judge how best to weigh
the evidence in an enforcement action
and determine appropriate remedies.

Removal of such impermissible SIP
affirmative defense provisions is
necessary to preserve the enforcement
structure of the CAA, to preserve the
jurisdiction of courts to adjudicate
questions of liability and remedies in
judicial enforcement actions and to
preserve the potential for enforcement
by states, the EPA and other parties
under the citizen suit provision as an
effective deterrent to violations. In turn,
this deterrent encourages sources to be
properly designed, maintained and
operated and, in the event of violation
of SIP emission limitations, to take
appropriate action to mitigate the
impacts of the violation. In this way, as
intended by the existing enforcement
structure of the CAA, sources can
mitigate the potential for enforcement
actions against them and the remedies
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that courts may impose upon them in
such enforcement actions, based upon
the facts and circumstances of the event.

D. Response to Comments Concerning
Affirmative Defense Provisions in SIPs

The EPA received numerous
comments concerning the portion of the
Agency’s proposed response to the
Petition in the February 2013 proposal
that addressed the question of whether
affirmative defense provisions are
consistent with CAA requirements for
SIPs. As explained in the SNPR, those
particular comments submitted on the
original February 2013 proposal are no
longer germane, given that the EPA has
substantially revised its initial proposed
action on the Petition and its basis, both
with respect to the overarching issue of
whether such provisions are valid in
SIPs under the CAA and with respect to
specific affirmative defense provisions
in existing SIPs of particular states.
Accordingly, as the EPA indicated in
the SNPR, it considers those particular
comments on the February 2013
proposal no longer relevant and has
determined that it is not necessary to
respond to them. Concerning affirmative
defense provisions, the appropriate
focus of this rulemaking is on the
comments that addressed the EPA’s
revised proposal in the SNPR.

With respect to the revised proposal
concerning affirmative defense
provisions in the SNPR, the EPA
received numerous comments, some
supportive and some critical of the
Agency’s proposed action on the
Petition as revised in the SNPR. Many
of these comments raised conceptual
issues and arguments concerning the
EPA’s revised interpretation of the CAA
with respect to affirmative defense
provisions in SIPs in light of the NRDC
v. EPA decision and concerning the
EPA’s application of that interpretation
to specific affirmative defense
provisions discussed in the SNPR. For
clarity and ease of discussion, the EPA
is responding to these overarching
comments, grouped by issue, in this
section of this document.

1. Comments that the EPA is
misapplying the decision of the D.C.
Circuit in NRDC v. EPA to SIP
provisions because the decision only
applies to the Agency’s own regulations
pursuant to CAA section 112.

Comment: Many commenters stated
that the EPA’s reliance on the D.C.
Circuit’s decision in NRDC v. EPA is
misplaced in the SNPR because the
opinion is limited to disapproval of a
Maximum Achievable Control
Technology (MACT) standard’s
affirmative defense for unavoidable
malfunctions. The commenters noted

that the NRDC v. EPA decision did not
address the issue of affirmative defense
provisions in SIPs. The commenters
argued that the D.C. Circuit’s opinion
only stands for the narrow proposition
that the EPA may not include an
affirmative defense to civil penalties in
a NESHAP 37 under CAA section 112.

One commenter noted that the EPA,
in the SNPR, stated that the NRDC v.
EPA decision did not turn on any factors
specific to CAA section 112 as support
for the EPA applying the decision to
SIPs. However, the commenter argued
that this fact is not probative because
neither party raised any argument
specific to CAA section 112 and it is
reasonable for a court to limit its
analysis to the arguments presented
before it.

One commenter also noted that the
EPA is not bound to apply D.C. Circuit
law to actions reviewable in other
circuits.

Response: As explained in the SNPR,
the EPA believes the reasoning of the
court in the NRDC v. EPA decision
indicates that states, like the EPA, have
no authority in SIP provisions to alter
the jurisdiction of federal courts to
assess penalties for violations of CAA
requirements through affirmative
defense provisions.38 If states lack
authority under the CAA to alter the
jurisdiction of the federal courts through
affirmative defense provisions in SIPs,
then the EPA lacks authority to approve
any such provision in a SIP.

The EPA agrees with the commenters’
statement that the NRDC v. EPA
decision pertained to a challenge to the
EPA’s NESHAP regulations issued
pursuant to CAA section 112 to regulate
hazardous air pollutants (HAPs) from
sources that manufacture Portland
cement. However, the EPA disagrees
with the commenters’ contention that,
because the NRDC v. EPA decision was
based on a NESHAP, it is somehow
inappropriate for the EPA to rely on the
reasoning of the D.C. Circuit’s decision
as a basis for this action.

As acknowledged by a commenter,
the EPA explained in the SNPR that the
NRDC v. EPA decision did not turn on
the specific provisions of CAA section
112.39 However, the commenter missed
the importance of this point. Although
the NRDC v. EPA decision analyzed the

37 The NESHAPs are found in 40 CFR part 61 and
40 CFR part 63. The NESHAPs promulgated after
the 1990 CAA Amendments are found in 40 CFR
part 63. These standards require application of
technology-based emissions standards referred to as
Maximum Achievable Control Technology (MACT).
Consequently, these post-1990 NESHAPs are also
referred to as MACT standards.

38 See 79 FR 55929-30; 55931-34.

39 SNPR, 79 FR 55919 at 55932.

legal validity of an affirmative defense
provision created by the EPA in
conjunction with a specific NESHAP,
the court based its decision upon the
provisions of sections 113 and 304.
Sections 113 and 304 pertain to
enforcement of the CAA requirements
more broadly, including to enforcement
of SIP requirements. The court
addressed section 112 and not sections
germane specifically to SIPs, as only
that section was before it. The EPA has
applied the NRDC court’s analysis to
sections 113 and 304 with respect to
SIPs and has concluded that the NRDC
court’s analysis is the better reading of
the statutory provisions.

The affirmative defense provision in
the Portland Cement NESHAP required
the source to prove, by a preponderance
of the evidence in an enforcement
proceeding, that the source met specific
criteria concerning the nature of the
event. These specific criteria required to
establish the affirmative defense in the
Portland Cement NESHAP are
functionally the same as the criteria that
the EPA previously recommended to
states for SIP provisions in the 1999
SSM Guidance and that the EPA
repeated in the February 2013 proposal
document. Accordingly, the EPA
believes that the opinion of the court in
NRDC v. EPA has significant impacts on
the Agency’s SSM Policy with respect to
affirmative defense provisions. The
reasoning by the NRDC court, as
logically extended to SIP provisions,
indicates that neither states nor the EPA
have authority to alter either the rights
of other parties to seek relief or the
jurisdiction of federal courts to impose
relief for violations of CAA
requirements in SIPs. The EPA believes
that the court’s decision in NRDC v.
EPA compelled the Agency to
reevaluate its interpretation of the CAA
as described in the SNPR.

The EPA also disagrees with
commenters who suggested that a
decision of the D.C. Circuit should have
no bearing on actions that affect states
in other circuit courts. The CAA vests
authority with the D.C. Circuit to review
nationally applicable regulations and
any action of nationwide scope or effect.
Accordingly, any decision of the D.C.
Circuit in conducting such review is
binding nationwide with respect to the
action under review, and the D.C.
Circuit’s reasoning is also binding with
respect to review of future EPA actions
raising the same issues that will be
subject to review within that Circuit.
Given that the EPA has determined that
this action has nationwide scope and
effect, it is subject to exclusive review
in the D.C. Circuit, so the EPA believes
it is appropriate to apply the reasoning
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of the NRDC court, which interprets
CAA sections 113 and 304, to determine
the legality of affirmative defense
provisions in this national action.4°

2. Comments that the EPA is
misapplying the decision of the D.C.
Circuit in NRDC v. EPA to SIP
provisions because the court did not
address the legality of affirmative
defense provisions in SIPs.

Comment: Many commenters alleged
that the EPA inappropriately relied on
the D.C. Circuit’s decision in NRDC'v.
EPA in the SNPR because the court
specifically stated that its decision did
not address whether affirmative defense
provisions in SIPs were appropriate.
The commenters pointed to the second
footnote in the decision, in which the
court explicitly stated: “We do not here
confront the question whether an
affirmative defense may be appropriate
in a State Implementation Plan.” 41
Accordingly, the commenters argued
that the NRDC v. EPA decision is “non-
binding” with respect to SIP provisions.

Response: The EPA disagrees that the
footnote relied upon by commenters
renders application of the legal
interpretation of the NRDC court to SIP
provisions improper. The EPA
specifically acknowledged and
discussed the footnote in the NRDC'v.
EPA decision in the SNPR. The EPA
explained its view of the significance of
the footnote: “footnote 2 in the opinion
does not signify that the court intended
to take any position with respect to the
application of its interpretation of the
CAA to SIP provisions, let alone to
suggest that its interpretation would not
apply more broadly.” As discussed in
the SNPR in detail, the EPA believes the
logic of the court’s decision in NRDC v.
EPA regarding the interpretation of
sections 113 and 304 concerning
affirmative defenses does extend to SIP
provisions.

3. Comment that the EPA is
inappropriately relying on the NRDC v.
EPA decision because the DC Circuit’s
decision was decided in error.

Comment: One commenter alleged
that the EPA’s reliance on the NRDC v.
EPA decision is misplaced because the
court in that decision mistakenly relied
on section 304(a) when holding that the
EPA cannot restrict the jurisdiction of
the courts with affirmative defense
provisions. The commenter alleged that
Congress did not intend to give the
judiciary ““fully-unfettered discretion”
in section 304(a) because such a reading
cannot be squared with section 304(b),
which provides that “[n]o action can be
commenced . . .if the Administrator or

40 CAA section 307(b)(1).
41749 F.3d 1055, 1064, n.2.

State has commenced and is diligently
prosecuting a civil action in a court of
the United States.”

Response: The EPA does not agree
with the commenter’s premise that the
NRDC court erred by not considering
section 304(b) as well as section 304(a).
As the court correctly reasoned, section
304(a) authorizes any person to bring an
enforcement action for violations of
emission limitations. Section 304(f)
defines the term “emission limitation’
for this purpose very broadly. Section
304(b) does not alter the rights of any
person who has given proper notice to
bring such an action under section
304(a), unless the EPA or the state is
diligently prosecuting a civil action to
require compliance. The fact that
section 304(b) limits the ability of any
person to bring an enforcement action
(as opposed to intervening in such
action) if the EPA or the state is
pursuing enforcement has no bearing
upon whether the EPA or a state could
seek to alter or eliminate the jurisdiction
of the courts to determine liability or to
impose remedies for violations of SIP
emission limitations in judicial
enforcement. The EPA also does not
believe that this rulemaking is the
appropriate forum in which to challenge
the court’s decision.

4. Comments that the court’s
reasoning in the NRDC v. EPA decision
does not apply to affirmative defenses in
SIP provisions because if a source
qualifies for an affirmative defense, then
there has been no violation.

Comment: Several commenters stated
that the D.C. Circuit’s analysis in the
NRDC v. EPA opinion is based on
statutory language that indicates
Congress intended the courts, not the
EPA, to decide what constitutes an
appropriate penalty once a violation has
occurred. The commenters argued that if
a SIP provision contains an affirmative
defense, and if a source meets the
requirements to qualify for that
affirmative defense, then there is no
violation of the SIP requirements. One
commenter contended that if there is no
violation, then the courts have no
jurisdiction to award any remedies and
thus there can be no concern that the
affirmative defense provision alters or
eliminates the jurisdiction of the courts.
Another commenter argued that
affirmative defense provisions in the
context of a SIP can be described as
limitations on the application of an
emission limitation to the conditions
under which the emission reduction
technology can be effectively operated.
The commenters stated that the NRDC
court did not address the EPA’s or
states’ authority to establish
requirements that determine, in the first

s

instance, whether a violation has
occurred.

Response: The EPA disagrees with the
commenters’ arguments that affirmative
defense provisions are appropriate in
SIPs if they merely define what
constitutes a violation. As explained in
detail in the SNPR, the EPA believes
that SIP provisions with affirmative
defenses that operate to limit or
eliminate the jurisdiction of the courts
to determine liability and to impose
remedies are not consistent with CAA
requirements. Under the commenters’
theory, such provisions would not
improperly impinge on the jurisdiction
of the courts to impose remedies for
violations by redefining what
constitutes a “violation.”

First, the EPA does not agree that all
affirmative defense provisions in the
SIPs at issue in this action are
constructed in this way. Some,
including those that the EPA previously
approved as consistent with the
Agency’s 1999 SSM Guidance,
explicitly provide that the excess
emissions that occur are still violations,
but a source could be excused from
monetary penalties if the source met the
criteria for the affirmative defense.
Under the EPA’s prior interpretation of
the CAA, the legal basis for any
affirmative defense started with the fact
that the excess emissions still
constituted a violation and injunctive
relief would still be available as
appropriate. As explained in the SNPR
and this document, the EPA no longer
interprets the CAA to allow even
narrowly drawn affirmative defense
provisions in SIPs, let alone those
advocated by the commenters that
would provide a complete bar to any
type of judicial remedy provided for in
section 113(b).

Second, even if a specific affirmative
defense provision were worded in the
way that the commenters’ claim, then
that provision would be deficient for
other reasons. Under the commenters’
premise, if certain criteria are met then
there is no “violation” for excess
emissions during SSM events. The
EPA’s view is that this formulation of an
affirmative defense in effect means that
there is no emission limitation that
applies when the criteria are met, i.e.,
the affirmative defense operates to
create a conditional exemption for
emissions from the source during SSM
events. Such an approach would be
inconsistent with the decision in Sierra
Club v. Johnson concerning the term
“emission limitation” in section
302(k).#2 Exemptions for emissions
during SSM events, whether automatic

42551 F.3d 1019 (D.C. Cir. 2008).
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or conditional based upon the criteria of
an affirmative defense, are inconsistent
with the requirement for continuous
controls on sources.

Finally, the EPA believes that the
commenters’ premise that an affirmative
defense provision merely defines what a
violation is also runs afoul of other
fundamental requirements for SIP
provisions. To the extent any such
provision would allow state personnel
to decide, unilaterally, whether excess
emissions during an SSM event
constitute a violation (e.g., through
application of an “affirmative defense”),
this would interfere with the ability of
the EPA or other parties to enforce for
violations of SIP requirements. The EPA
interprets the CAA to prohibit SIP
provisions that impose the enforcement
discretion decisions of a state on other
parties. This includes provisions that
are structured or styled as an affirmative
defense but in effect allow ad hoc
conditional exemptions from emission
limitations and preclude enforcement
for excess emission during SSM events.

5. Comments that the NRDC v. EPA
decision, which concerned an emission
limitation under section 112, does not
apply in the context of section 110,
because section 110 affords states
flexibility in how to develop emission
limitations in SIP provisions.

Comment: Commenters argued that
the EPA’s extension of the logic of the
NRDC v. EPA decision to affirmative
defenses in SIP provisions is incorrect
because the EPA’s NESHAP standards
are governed by section 112, whereas
SIP provisions are governed by section
110. Under the latter, commenters
asserted, states are afforded wide
discretion in how to develop emission
limitations.#3 The commenters stated
that section 110 governs the
development of state SIPs to satisfy the
NAAQS, which may address many
different types of sources, major and
minor, industrial and non-industrial,
small and large, and old and new. The
commenters alleged that states have
independent authority to include
affirmative defenses in SIP provisions,
so long as the provisions are otherwise
approvable, because the state has met its
section 110 planning responsibilities
and the SIP is enforceable.

Response: The EPA agrees with the
commenters that section 110 governs
the development of state SIPs and that
states are accorded great discretion in
determining how to meet CAA
requirements in SIPs. However, as
explained in the February 2013
proposal, the SNPR and sections IV.D.13
and V.D.2 of this document, states are

43 See, e.g., Train v. NRDC, 421 U.S. 60, 79 (1975).

obligated to develop SIP provisions that
meet fundamental CAA requirements.
The EPA has the responsibility to
review SIP provisions developed by
states to ensure that they in fact meet
fundamental CAA requirements. As
explained in the SNPR and this
document, the EPA no longer believes
that affirmative defense provisions meet
CAA requirements. Based on the logic of
the court in the NRDC v. EPA decision,
the better reading of the statute is that
such provisions have the effect of
limiting or eliminating the statutory
jurisdiction of the courts to determine
liability or impose remedies.

The EPA also disagrees with the
commenters’ arguments that “emission
limitations” under section 112 and
section 110 are not comparable with
respect to meeting fundamental CAA
requirements. As an initial matter, both
section 112 MACT standards and
section 110 SIP emission limitations can
be composed of various elements that
include, among other things, numerical
emission limitations, work practice
standards and monitoring and
recordkeeping requirements. However,
whether there are other components that
are part of the emission limitation to
make it apply continuously is not
relevant for purposes of determining
whether an affirmative defense
provision that provides relief from
penalties for a violation of either a
MACT standard under section 112 or a
SIP provision under section 110 is
consistent with the CAA.

As explained in the SNPR, the EPA
has revised its interpretation of the CAA
with respect to affirmative defense
provisions in SIPs, based upon the logic
of the court in the NRDC v. EPA
decision. Section 304(a) sets forth the
basis for a civil enforcement action and
section 113(a)(1) does the same for
administrative or judicial enforcement
actions brought by the EPA. Sections
113(b) and 304(a) provide the federal
district courts with jurisdiction to hear
civil enforcement cases. Furthermore,
section 113(e) confers jurisdiction on
the district court in a civil enforcement
case to determine the amount of penalty
to be assessed where a violation has
been established.

6. Comments that the NRDC v. EPA
decision does not pertain to the
appropriateness of affirmative defense
provisions in the context of state
administrative or civil enforcement.

Comment: Some commenters noted
that the NRDC court only reviewed
whether affirmative defense provisions
could be used to limit CAA citizen suit
remedies in judicial enforcement
actions. The commenters alleged that
the use of an affirmative defense in a

citizen suit under federal regulations
does not dictate the appropriateness of
similar provisions in the context of state
administrative or civil actions.
According to the commenters, a SIP
represents an air quality management
system and the state administrative
process is distinct from federal citizen
suits. Similarly, the commenters
believed that SIP emission limitations
are enforceable via state regulation
penalty provisions that are separate
from the CAA civil penalty provisions.
Because the NRDC court spoke only to
the appropriateness of affirmative
defense provisions in the context of
federal citizen suits, the commenters
asserted, the decision is inapplicable in
the EPA’s SIP call action.

Response: The EPA agrees that the
court in the NRDC'v. EPA decision did
not speak directly to the issue of
whether states can establish affirmative
defenses to be used by sources
exclusively in state administrative
enforcement actions or in judicial
enforcement in state courts. The
reasoning of the NRDC court indicates
only that such provisions would be
inconsistent with the CAA in the
context of judicial enforcement of SIP
requirements in federal court. Indeed,
the NRDC court suggested that if the
EPA elected to consider factors
comparable to the affirmative defense
criteria in its own administrative
enforcement proceedings, it may be able
to do so. The implication of the
commenters, however, is that the EPA
should interpret the CAA to allow
affirmative defenses in SIP provisions,
so long as it is unequivocally clear that
sources cannot assert the affirmative
defenses in federal court enforcement
actions and cannot assert the affirmative
defenses in enforcement actions brought
by any party other than the state.

The EPA of course agrees that states
can exercise their own enforcement
discretion and elect not to bring an
enforcement action or seek certain
remedies, using criteria analogous to an
affirmative defense. It does not follow,
however, that states can impose this
enforcement discretion on other parties
by adopting SIP provisions that would
apply in federal judicial enforcement, or
in enforcement brought by the EPA or
other parties. To the extent that the state
developed an “enforcement discretion”
type provision that applied only in its
own administrative enforcement actions
or only with respect to enforcement
actions brought by the state in state
courts, such a provision may be
appropriate. This authority is not
unlimited because the state could not
create affirmative defense provision that
in effect undermines its legal authority
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to enforce SIP requirements. Section
110(a)(2)(C) requires states to have a
program that provides for enforcement
of the state’s SIP, and enforcement
discretion provisions that unreasonably
limit the state’s own authority to enforce
the requirements of the SIP would be
inconsistent with section 110(a)(2)(C).
The EPA’s obligations with respect to
SIPs include determining whether states
have adequate enforcement authority.

7. Comments that the EPA’s proposal
is inappropriate because it runs counter
to previous court decisions, including
the decision of the U.S. Court of
Appeals for the Fifth Circuit (Fifth
Circuit) in Luminant Generation v. EPA.

Comment: Many commenters on the
SNPR argued that the decision of the
Fifth Circuit in Luminant Generation v.
EPA precludes the EPA’s proposed
action concerning affirmative defenses
in SIP provisions, in general and with
respect to the provisions in the Texas
SIP in particular. The commenters noted
that the court upheld the EPA’s
approval of an affirmative defense
provision for unavoidable excess
emissions during unplanned SSM
events in the Texas SIP.%¢ The
commenters argued that the Fifth
Circuit ruled that in approving the
Texas SIP affirmative defense provision,
the EPA “‘acted neither contrary to law
nor in excess of its statutory
authority.” 45 According to the
commenters, the court specifically
considered and rejected arguments by
litigants concerning sections 113 and
304. Some commenters argued that the
court also considered and “decisively
rejected” the legal arguments articulated
by the EPA in the SNPR. The
commenters alleged that the Luminant
Generation v. EPA decision
demonstrates that affirmative defenses
for malfunctions are permissible in SIP
provisions. The commenters contended
that, because the Fifth Circuit in
Luminant Generation v. EPA
specifically considered whether an
affirmative defense provision applicable
to malfunctions included in a SIP
violates the CAA, unlike the D.C. Circuit
in NRDC v. EPA, the EPA should follow
the Luminant Generation v. EPA
decision rather than the D.C. Circuit
decision in NRDC v. EPA.

Some commenters also pointed out
that the D.C. Gircuit, in the recent NRDC
v. EPA decision, mentioned and cited
the Luminant Generation v. EPA
opinion and did not expressly disagree

44714 F.3d 841 (5th Cir. 2013).

45]d. at 853. The EPA notes that the Fifth Circuit
also upheld the Agency’s disapproval of the
affirmative defense provisions that the state sought
to create for “planned’” events.

with the Fifth Circuit’s holding. One
commenter noted that if the NRDC court
believed that the issue it was deciding
was the same as the issue decided in
Luminant Generation v. EPA, the D.C.
Circuit would have explicitly stated that
it was declining to follow the Fifth
Circuit on the issue instead of
acknowledging that the issue upon
which the Fifth Circuit ruled was not
before the D.C. Circuit.

Several commenters also argued that,
because the Fifth Circuit previously
determined in Luminant Generation v.
EPA that the Texas SIP affirmative
defense provision at issue in this SIP
call action is consistent with CAA
sections 113 and 304, the EPA does not
have any legal authority under the CAA
to finalize the action proposed in SNPR.
Some commenters further stated that the
EPA lacks authority to disagree with the
Fifth Circuit’s determination of the law
as applied to a state within the Fifth
Circuit’s jurisdiction. These commenters
believed that if the EPA were to finalize
the action discussed in the SNPR with
respect to the affirmative defense for
malfunctions in the Texas SIP, this
action would violate the mandate rule.
Some commenters also alleged that
courts outside the Fifth Circuit,
including the D.C. Circuit, will apply
principles of claim preclusion, or res
judicata, to give effect to the Fifth
Circuit’s prior adjudication on the legal
basis for the affirmative defense in the
Texas SIP. One commenter claimed that
the EPA’s “failure” to address how the
holdings in Luminant Generation v.
EPA will no longer apply and how the
EPA is exempt from the court’s mandate
render the theories presented in the
SNPR unsupported as a basis for the SIP
call action.

Some commenters alleged that the
EPA is bound by its own prior
representations before the Fifth Circuit,
in which it asserted and defended its
approval of the affirmative defense
provision for malfunctions in the Texas
SIP, under the doctrine of judicial
estoppel.46 Similarly, the commenters
alleged that under the doctrine of issue
preclusion, or collateral estoppel, the
EPA is precluded from re-litigating the
issues previously considered and
determined by the Fifth Circuit,
regardless of where any subsequent
challenge to this final action is brought.

Some commenters also cited to other
circuit court decisions that have upheld
the EPA’s approvals of affirmative

46 See, e.g., New Hampshire v. Maine, 532 U.S.
742, 749 (2001).

defense provisions for malfunctions.4”
The commenters alleged that other than
calling the NRDC v. EPA decision a
newer decision, the EPA did not explain
its justification for relying on the NRDC
v. EPA opinion instead of following the
three circuit court decisions that are
directly on point.

Response: The EPA disagrees with the
commenters’ arguments concerning the
application of the court’s decision in
Luminant Generation v. EPA to this SIP
call action. As explained in the SNPR,
the EPA acknowledges that it has
previously approved affirmative
defenses in SIP provisions or, when
appropriate, promulgated affirmative
defenses in FIPs. The EPA also
acknowledged that its approval of an
affirmative defense provision applicable
to “unplanned events” (i.e.,
malfunctions) in a Texas SIP submission
was upheld in 2012 by the U.S. Court
of Appeals for the Fifth Circuit. In that
litigation, the EPA argued that sections
113 and 304 do not preclude
appropriately drawn affirmative defense
provisions for malfunctions in SIPs.
Importantly, in upholding the EPA’s
approval of the affirmative defense, the
Fifth Circuit determined that Chevron
step 1 was not applicable to this case
and “turn[ed] to step two of Chevron” 48
in holding that the Agency’s
interpretation of the CAA at that time
was a “‘permissible interpretation of
section [113], warranting deference.” 49
The Fifth Circuit did not determine that
the EPA’s interpretation at the time of
the Luminant Generation v. EPA
decision was the only or even the best
permissible interpretation. It is clearly
within the EPA’s legal authority to now
revise its interpretation to a different,
but still permissible, interpretation of
the statute.50 The EPA has explained at
length in the SNPR, and elsewhere in
this final rulemaking, its reasons for
changing its previous interpretation of

47 See Montana Sulphur & Chemical Co. v. EPA,
666 F.3d 1174 (9th Cir. 2012); Arizona Public
Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009).

48714 F.3d at 852.

49]d. at 853.

50 See, e.g., Nat’l Cable & Telecomms. Ass'n v.
Brand X Internet Servs., 545 U.S. 967 (2005) and
FCCv. Fox Television Stations, Inc., 556 U.S. 502
(2009). The Agency also notes that commenters’
position, that the EPA cannot now change its
interpretation of the CAA, is at odds with the SIP
call provision established by Congress in section
110(k)(5). That provision provides the EPA with
authority to issue a SIP call “whenever” it
determines that an existing SIP is substantially
inadequate to meet CAA requirements. In other
words, section 110(k)(5) expressly envisions cases
where the EPA has previously approved a SIP
provision as meeting CAA requirements, and one
that the EPA may have even defended in court, but
later determines that the provision no longer meets
CAA requirements, and section 110(k)(5) gives the
EPA authority to issue a SIP call in these situations.
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the CAA to permit narrowly drawn
affirmative defenses applicable only to
penalties and has explained why it now
believes that the reasoning of the court
in the NRDC v. EPA decision is the
better reading of the CAA.

Some commenters allege that the Fifth
Circuit considered and rejected the legal
arguments articulated by the EPA in the
SNPR to support the Agency’s new
interpretation that affirmative defenses
in SIP provisions are inconsistent with
the Act. The EPA disagrees with
commenters’ assertions. As explained
above, in the Luminant Generation v.
EPA decision the Fifth Circuit analyzed
the EPA’s former interpretation of the
CAA under step 2 of Chevron and found
that the Agency’s position was
reasonable. The Fifth Circuit held that
the CAA did not dictate the outcome
put forth by environmental petitioners
in the Luminant Generation v. EPA case;
the court did not hold that the Agency
could not reasonably interpret the CAA
provisions at issue to come to the new
position articulated in the SNPR and
other sections of this document. In fact,
the Fifth Circuit upheld the EPA’s
reading of the statute to preclude
affirmative defense provisions for
planned events in the same decision as
a reasonable interpretation of the CAA.

In the SNPR, the EPA also addressed
the discussion in the NRDC v. EPA
decision that referred to the earlier
Luminant Generation v. EPA decision
and explained its view that the court in
NRDC v. EPA did not suggest that its
interpretation of the CAA would not
apply more broadly to SIP provisions.
Rather, the court simply declined to
address that issue. As to commenters’
allegation that the EPA should follow
the Luminant court’s reasoning because
that court addressed the specific issue of
affirmative defenses in SIP provisions,
the EPA has explained in detail in the
SNPR and section IV.D.1 of this
document why it now believes that the
NRDC court’s reasoning is applicable
here and why it believes this is the
better interpretation of sections 113 and
304.

The EPA acknowledges that other
circuit courts have also upheld
affirmative defense provisions
promulgated by the Agency in FIPs.51
Those decisions were also based upon
an interpretation of the CAA that the
Agency no longer holds. The EPA
further notes that the affirmative
defense provisions at issue in the other
court decisions cited by the commenters
are not at issue in this action. However,

51 See Montana Sulphur & Chemical Co. v. EPA,
666 F.3d 1174 (9th Cir. 2012); Arizona Public
Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009).

the EPA may elect to address these
provisions in a separate rulemaking.

The EPA also disagrees with
commenters’ allegations that this final
SIP call action violates the mandate
rule. The mandate rule generally
governs how a lower court handles a
higher court’s decision on remand. The
Agency believes that the mandate rule is
inapplicable here. Similarly, the Agency
believes that the principles of res
judicata, judicial estoppel and collateral
estoppel (issue preclusion) raised by
commenters are all inapplicable in this
situation. For reasons the EPA has fully
explained in this rulemaking, the
Agency is adopting a revised
interpretation of the CAA. This
necessarily changes the issues or claims
that may be raised in any future
litigation concerning the Agency’s
action here or subsequent Agency
actions taken pursuant to this changed
interpretation. As noted previously, the
Agency’s ability to change its
interpretation of the statute is well
established, even if courts have
previously upheld the Agency’s former
interpretation as reasonable under step
2 of the Chevron analysis.

8. Comments that affirmative defense
provisions are needed or appropriate
because sources cannot control
malfunctions or the excess emissions
that occur during them.

Comment: Several commenters
claimed that by requiring states to
remove affirmative defense provisions,
the EPA will create a situation where
sources have no potential relief from
liability for exceedances resulting from
excess emissions during malfunctions.
The commenters argued that this will
effectively expose sources to penalties
for emissions that are not within the
sources’ control. The commenters
alleged that the EPA’s proposal is
unreasonable because it fails to consider
the infeasibility of controlling emissions
during malfunction periods. The
commenters believe that because
malfunction events are uncontrollable
by definition, removing affirmative
defense provisions applicable to
malfunctions will not reduce emissions
but instead will only expose facilities to
potential enforcement for uncontrollable
exceedances.

Response: The EPA disagrees that
without affirmative defense provisions,
sources will have no “relief”” from
liability for violations during actual
malfunctions. To the extent that sources
have an actual malfunction, sources
retain the ability to raise this fact in the
event of an enforcement action related
to the malfunction. Congress has already
provided courts with explicit
jurisdiction and authority to determined

liability and to impose appropriate
remedies, based on the facts and
circumstances surrounding the
violation. To the extent that there are
extenuating circumstances that justify
not holding a source responsible for a
violation or not imposing particular
remedies as a result of a violation,
sources retain the ability to raise these
facts to the court. In addition, the
absence of an affirmative defense
provision in the SIP does not impede a
violating source from taking appropriate
actions to minimize emissions during a
malfunction, so as to mitigate the
potential remedies that a court may
impose as a result of the violation.

Furthermore, the EPA disagrees with
the commenters’ premise that states
have authority to create affirmative
defense provisions in SIPs because some
sources may otherwise be subject to
enforcement actions for emissions
during malfunctions. As explained in
the SNPR in detail, the EPA has
concluded that there is no legal basis for
affirmative defenses in SIP provisions,
including affirmative defenses
applicable to malfunction events.
Because such affirmative defense
provisions purport to alter or eliminate
the statutory jurisdiction of courts to
determine liability and to assess
appropriate remedies for violations of
SIP requirements, these provisions are
not permissible.

9. Comments that there will not be
any reduction in overall emissions from
the EPA’s SIP call action because states
will need to revise emission limitations
to allow more emissions if affirmative
defense provisions are removed from
the SIPs.

Comment: Commenters on the SNPR
questioned whether the elimination of
affirmative defenses in SIP provisions
would result in any reductions of
emissions from sources. Several
commenters asserted that affirmative
defense provisions allow states to lower
emission limitations overall. Thus, the
commenters claimed that elimination of
the affirmative defense provisions
would obligate states to raise affected
emission limitations so that sources
could comply with them continuously.
Another commenter criticized the EPA’s
approach as requiring each state to
reframe the existing episodic emissions
provisions of its SIP as alternative
emission limitations rather than as more
limited and conditional affirmative
defenses. This commenter asserted that
structuring the provisions as an
affirmative defense allows a state to
impose more stringent numerical
limitations without penalizing sources
for unavoidable emissions when those
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emissions do not compromise the
underlying air quality objectives.

Several commenters also disagreed
with the EPA’s belief that removal of
affirmative defense provisions would
reduce emissions. One commenter
noted that some affirmative defense
provisions require a source to evaluate
impacts on NAAQS compliance as part
of asserting the affirmative defense; the
commenter contended that forgoing
these provisions would thus reduce the
incentive for owners and operators to
minimize emissions during
malfunctions so that they could qualify
for the affirmative defense. Several
commenters noted that many sources
immediately investigate excess
emissions events and implement
measures intended to prevent
recurrence. Nevertheless, those
commenters asserted that because
malfunction events are uncontrollable
by definition, removing an affirmative
defense applicable to malfunctions will
not reduce emissions. Commenters also
argued that an assumption that
elimination of the affirmative defense
provisions will reduce emissions is
flawed because, given the stringent
applicability criteria for a “narrowly
drawn” affirmative defense, a facility
has no assurance that an affirmative
defense will apply to any particular
malfunction event and that even if the
affirmative defense was available, it
would not shield the facility from
compliance orders or other injunctive
relief (or from criminal prosecution).

Response: The commenters’
arguments concerning whether
elimination of affirmative defense
provisions will or will not reduce
emissions during SSM events and will
or will not reduce incentives for sources
to minimize emissions during SSM
events do not address the legal basis for
any such affirmative defense provisions.
As the commenters correctly observed,
the EPA’s 1999 SSM Guidance reflected
the Agency’s prior interpretation of the
CAA to permit such affirmative defense
provisions, so long as they were
sufficiently narrowly drawn, applied
only to monetary penalties and required
the source to prove that it met the
applicable criteria to the trier of fact in
an enforcement proceeding. The EPA’s
arguments for why appropriate
affirmative defense provisions could be
consistent with CAA requirements
included that they could provide an
incentive for sources to be properly
designed, maintained and operated to
minimize emissions at all times.

As explained in the SNPR, however,
the EPA has determined that affirmative
defenses are impermissible in SIP
provisions because they operate to alter

or eliminate the statutory jurisdiction of
the courts. The EPA has reached this
conclusion in light of the court’s
decision in NRDC v. EPA. Because
affirmative defense provisions are
inconsistent with the enforcement
structure of the CAA, the EPA is making
the finding that such provisions are
substantially inadequate to meet legal
requirements of the CAA. In order to
make the finding that these provisions
fail to meet legal requirements of the
CAA, the EPA is not required to
determine or estimate emission
reductions that will or will not result
from the removal of such provisions
from the affected SIPs. The EPA believes
this action is necessary to provide
environmental protection. However, the
EPA’s obligation as a legal matter would
not change even if commenters were
correct in their view that emissions
reductions will not result from the
removal of the impermissible
affirmative defense provisions. The
EPA’s interpretation of its authority
under section 110(k)(5) is discussed in
detail in section VIIL.A of this
document.

The EPA agrees that in response to
this SIP call directing the removal of
affirmative defense provisions, the
affected states may elect to revise
affected SIP emission limitation. In so
doing, the states may determine that it
is appropriate to revise the emission
limitations in other respects, so long as
they do so consistent with CAA
requirements. For example, affected
states may elect to create alternative
emission limitations that apply to
sources during startup and shutdown.
The EPA’s guidance for this approach is
discussed in detail in VILB.2 of this
document. Alternatively, states may
elect to overhaul an affected SIP
emission limitation entirely to account
for the removal of the affirmative
defense in some other way. However,
states will need to comply with the
applicable substantive requirements for
the type of SIP provision at issue and
the EPA will review those SIP revisions
in accordance with the requirements of
the CAA, including sections 110(k)(3),
110(1) and 193.

10. Comments that the elimination of
affirmative defense provisions will
result in sources’ facing inconsistent
treatment by courts or states when
excess emissions are emitted during
malfunction events.

Comment: Commenters claimed that
the concept and framework for
affirmative defense provisions are
consistent from state to state and that by
removing these provisions, sources will
be subject to inconsistent treatment of
excess emissions during SSM in

different states. The commenters noted
that the EPA recognized in the February
2013 proposal and SNPR that states may
elect to revise their deficient SIP
provisions differently in response to the
SIP call and thus the commenters
expressed concern that the potential
difference in treatment among states
will lead to “inconsistent regulation of
air pollution across the country.”

Commenters further argued that
without the consistent regulatory
framework provided by an affirmative
defense provision, each court is likely to
evaluate SSM events differently in the
context of enforcement actions. The
commenters suggested that allowing
each court to consider the facts and
circumstances of the emission event in
its penalty evaluation without a
governing framework could lead to
inconsistent enforcement throughout
the country.

Response: The EPA disagrees that it is
inappropriate to allow states to
determine how best to revise their SIPs
in response to this SIP call, consistent
with CAA requirements. As discussed
in this document, and as many
commenters have also noted, the
structure of the CAA is based upon
cooperative federalism. Under this
structure, Congress gave states broad
discretion to develop SIP provisions as
necessary to attain and maintain the
NAAQS and meet other CAA objectives,
so long as the SIPs also meet statutory
requirements. The very nature of the SIP
program is that similar sources can be
treated differently in different states,
because the states have discretion with
respect to developing their SIP
provisions consistent with CAA
requirements. Thus, whether the
affirmative defense provisions at issue
in this action added some level of
“consistent” treatment of sources across
the nation (a statement with which the
EPA does not agree) is not relevant for
purposes of this SIP call.52 Rather, for
the reasons explained in the SNPR and
in this document, the EPA has
determined that affirmative defense
provisions are inconsistent with the
fundamental legal requirements of the
CAA. For that reason, the EPA is
requiring the affected states to revise
their SIPs to remove the affirmative
defense provisions identified in this
action. States have discretion in how

52 The EPA notes that the actual affirmative
defense provisions at issue in this action are very
dissimilar; some are based on the EPA’s
interpretation of the CAA in the 1999 SSM
Guidance, but the majority of the provisions are
relatively unique from state to state. Accordingly,
the EPA disagrees with the commenters’ basic
premise that the affirmative defense provisions are
consistent from state to state.
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they revise their SIPs in this context as
in all other contexts.

As to the concern that different courts
might evaluate liability for violations
during SSM events differently in the
absence of affirmative defense
provisions, the EPA notes that this is
not the relevant question. The potential
for inconsistent treatment by the courts
is not a basis for allowing states to retain
SIP provisions that are inconsistent with
the legal requirements of the CAA. In
any event, the EPA disagrees that
elimination of affirmative defenses in
SIP provisions make it more likely that
there would be “inconsistent
enforcement” because of a lack of a
“regulatory framework.” The
enforcement structure of the CAA
embodied in section 113 and section
304 already provides a structure for
enforcement of CAA requirements in
federal courts. For example, the CAA
already provides uniform criteria for
courts to apply, based upon the facts
and circumstances of individual
enforcement actions. Similar to an
affirmative defense provision, section
113(e) already enumerates the factors
that courts are required to consider in
determining appropriate penalties for
violations and thus there is a consistent
statutory framework. In essence the
commenters object to the fact that in any
judicial enforcement case, the court will
determine liability and remedies based
on the facts and circumstances of the
case. However, this is an inherent
feature of the enforcement structure of
the CAA, regardless of whether there is
an affirmative defense provision at
issue.

11. Comments that the EPA should
have acted in a single, comprehensive
rulemaking rather than issuing the
supplemental notice of proposed
rulemaking.

Comment: Commenters asserted that
the EPA’s issuance of two separate
proposals instead of one proposal has
prevented states and industry from
knowing the entire proposed regulatory
action. The commenters claimed that if
the EPA 1is going to issue a SIP call to
states concerning the treatment of
emissions during SSM events, then it
should do so in a single comprehensive
rulemaking. The commenters argued
this is necessary because states consider
different options when revising SIP
provisions and that thereafter states will
have to work with affected sources to
revise permits.

Response: The EPA disagrees with the
argument that states, industry,
individuals and other interested parties
have not had an opportunity to know
and comment upon the Agency’s entire
action. The EPA’s February 2013

proposal was intended to cover a broad
range of issues related to the correct
treatment of emissions during SSM
events in SIP provisions
comprehensively. Because of an
intervening court decision that affected
the substance of the EPA’s initial
proposed action, it was necessary to
issue a supplemental proposal. The EPA
disagrees that the issuance of the SNPR
adversely affected the ability of
interested parties to understand the
Agency’s proposed action, because the
SNPR only affected one aspect of the
original proposed action. As the EPA
explained in the SNPR: “In this SNPR,
we are supplementing and revising what
we earlier proposed as a response to the
Petitioner’s requests but only to the
extent the requests narrowly concern
affirmative defense provisions in the
SIPs. We are not revising or seeking
further comment on any other aspects of
the February 2013 proposed action.” 53

As to the commenters’ concern that
the EPA should take action in a single
comprehensive rulemaking, the Agency
is doing so. This SIP call action
addresses all aspects of the Petition and
it is based upon both the February 2013
proposal and the SNPR. As advocated
by the commenters, the EPA’s objective
in this SIP call action is to provide
states with comprehensive and up-to-
date guidance concerning the correct
treatment of emissions during SSM
events in SIP provisions, consistent
with CAA requirements as interpreted
by recent court decisions. The EPA
agrees with the commenters that
providing states comprehensive
guidance in this rulemaking is
important to assist states in revising
their SIP provisions consistent with
CAA requirements. Any necessary
changes to permits to reflect the removal
of affirmative defense provisions from
the underlying SIP will occur later, after
the SIP provisions have been revised.

12. Comments that the EPA has not
proven that the existence of affirmative
defense provisions in SIPs is resulting
in specific environmental impacts or
interference with attainment and
maintenance of the NAAQS.

Comment: Several commenters argued
that the EPA has failed to demonstrate
that the affirmative defense provisions
at issue in this action have contributed
to a specific NAAQS violation or
otherwise caused harm to public health
or the environment. The commenters
contend that, because of the narrow
scope of affirmative defense provisions,
it is unlikely that their existence would
cause or contribute to any violations of
the NAAQS. Some commenters further

5379 FR 55919 at 55923.

noted that some states have experienced
improved ambient air quality
conditions, despite having SIPs in place
with affirmative defense provisions at
issue in this action.

The commenters alleged that without
providing specific record-based
evidence of the impacts caused by
affirmative defense provisions, it is
unreasonable for the EPA to determine
that existing provisions are substantially
inadequate or otherwise not in
compliance with the CAA. Some
commenters further alleged that the EPA
has no authority to issue a SIP call
without “find[ing] that the applicable
implementation plan. . .is
substantially inadequate to attain or
maintain the relevant [NAAQS].”

Response: As explained in the
February 2013 proposal, the SNPR and
this document, the EPA does not
interpret its authority under section
110(k)(5) to require proof that a
deficient SIP provision caused a specific
violation of the NAAQS at a particular
monitor on a particular date, or that a
deficient SIP provision undermined a
specific enforcement action. Section
110(k)(5) explicitly authorizes the EPA
to make a finding that a SIP provision
is substantially inadequate to “‘comply
with any requirement of”” the CAA, in
addition to the authority to do so where
a SIP is inadequate to attain and
maintain the NAAQS or to address
interstate transport. In light of the
court’s decision in NRDC v. EPA, the
EPA has reexamined the question of
whether affirmative defenses are
consistent with CAA requirements for
SIP provisions. As explained in this
action, the EPA has concluded that such
provisions are inconsistent with the
requirements of section 113 and section
304. Accordingly, the EPA has the
authority to issue SIP calls to states,
requiring that they revise their SIPs to
eliminate the specific affirmative
defense provisions identified in this
action. Issues related to the EPA’s
authority under section 110(k)(5) are
discussed in more detail in section
VIIL A of this document.

13. Comments that the EPA is
violating the principles of cooperative
federalism through this action.

Comment: Several commenters stated
that the EPA’s action with respect to
affirmative defenses in SIP provisions is
inconsistent with the system of
cooperative federalism contemplated by
the CAA. The commenters alleged that
this action is at odds with established
CAA and judicial precedents indicating
that states have broad discretion in
developing SIP provisions, with the
EPA’s role being limited. Some
commenters further alleged that the
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EPA’s action has the effect of unlawfully
directing states to impose a particular
control measure. The commenters
argued that the EPA must defer to a
state’s choices on how to meet the
relevant NAAQS, through whatever SIP
provisions the state elects to develop.
One commenter argued that states have
independent authority to include
affirmative defense policies in their
SIPs, even if the DC Circuit has held
that the EPA may not include
affirmative defense provisions in federal
regulations.

Response: The EPA agrees that the
CAA is based upon the principle of
cooperative federalism but disagrees
with the commenters’ characterization
of the respective authorities and
responsibilities of states and the
Agency. As explained in the February
2013 proposal, and in section V.D.2 of
this document, the EPA has the
authority and the obligation to ensure
that SIP provisions meet fundamental
CAA requirements, when initially
submitted and later. In the case of
affirmative defenses in SIP provisions,
the EPA has determined that such
provisions do not comply with CAA
requirements because they operate to
alter or eliminate the statutory
jurisdiction of the courts, contrary to
section 113 and section 304. The states
have broad discretion in how to create
SIP provisions but must do so consistent
with CAA requirements. By issuing this
SIP call, the EPA is not in any way
compelling states to impose any specific
SIP control measure on any specific
source but merely requiring states to
revise their SIP provisions to make them
consistent with CAA requirements.

14. Comments that the EPA failed to
account adequately for the amount of
time and resources that will be required
to revise state SIPs.

Comment: Many commenters asserted
that the SNPR did not recognize that
removal of affirmative defense
provisions from SIPs will impose
enormous burdens on states because
they will need to revise SIPs to create
alternative emission limitations in lieu
of the affirmative defenses. Commenters
contended that removal of the
affirmative defense provisions will
necessarily require state air agencies to
make extensive revisions to SIPs and
that in many states, such changes will
have to be reviewed by the state
legislature. Commenters explained that
such an effort could not reasonably be
completed in many states within the 18
months the EPA proposed to provide for
SIP revisions in response to the final SIP
call. Commenters also stated that the
SSM provisions that the EPA proposed
to require states to remove from their

SIPs have been incorporated into
thousands of title V operating permits
and that those title V permits would, in
turn, need to be modified if the
affirmative defense provisions are
removed from the approved SIPs.
Commenters indicated that states might
also need to amend an even larger
number of minor source permits.

Commenters also indicated that in
conjunction with removal of affirmative
defenses, states will also have to
reevaluate the emission limitations
currently contained in their SIPs to
determine if those limitations are still
are consistent with federal and state law
(e.g., represent reasonably available
control technology). Some commenters
expressed the view that the EPA must
indicate that states will not be required
to remove the identified affirmative
defense provisions from their SIPs until
the state has had time to consider
whether emission limitations in state
regulations and in construction and
operating permits need to be modified
and to obtain any necessary EPA
approval for the modified requirements.
Commenters also argued that the EPA’s
suggestion that states subject to a SIP
call could simply remove an existing
affirmative defense provision and rely
on enforcement discretion to address
“unavoidable” exceedances is wrong
and that states adopt emission
limitations under state administrative
rules that require the agency to provide
a record to support the level of the
emission limitation.

Response: The EPA has acknowledged
that correction of the deficient SIP
provisions at issue in this action will
take time and resources. For this reason,
the EPA is providing states with the
maximum time (18 months) permitted
by section 110(k)(5) to respond to this
SIP call. In addition, the EPA is
endeavoring to provide states with clear
and comprehensive guidance
concerning the proper treatment of
excess emissions during SSM events in
SIP provisions in order to make this
process more efficient.

The EPA acknowledges that some
states, in conjunction with removal of
affirmative defense provisions, may
elect to undertake a more
comprehensive revision of affected SIP
emission limitations. In so doing, the
states may need to undertake a more
resource intensive approach than those
states that merely elect to eliminate the
affirmative defense provisions. In
addition, the EPA also recognizes that
states may eventually need to revise
permits to reflect the elimination of
affirmative defense provisions from
underlying SIP provisions that may
have been reflected in permits. The EPA

discussed these issues in the both the
February 2013 proposal and in the
SNPR. A summary of comments
concerning revisions to operating
permits to reflect the revised SIP
provisions appears, with the EPA’s
response to comments, in section
VIIL.D.28 of this document.

Despite the potential burden on states,
as the EPA explained in the February
2013 proposal and the SNPR, the
Agency believes that it is obligated and
authorized to issue this SIP call action
to affected states to require the removal
of affirmative defense provisions. The
EPA is not in this action evaluating or
determining whether SIP emission
limitations should or should not be
revised in light of the removal of
affirmative defenses and is not required
to do so. The states have discretion to
determine how best to revise the
deficient SIP provisions identified in
this action, so long as they do so
consistent with the CAA requirements.

Further, the EPA does not agree that
enforcement discretion cannot
substitute for an affirmative defense for
malfunctions. For example, the EPA has
taken the position that the CAA does
not require malfunction emissions to be
factored into development of section
112 or section 111 standards and that
case-by-case enforcement discretion
provides sufficient flexibility.54
Moreover, the EPA believes that
Congress has already provided for such
flexibility in section 113, by providing
the courts with jurisdiction to determine
liability and to impose remedies. For
example, in section 113(e), Congress
provided specific criteria for courts to
consider in imposing monetary
penalties, including consideration of
such factors as justice may require.

With respect to the potential need to
amend permits, as explained in the
February 2013 proposal, “‘the EPA does
not intend its action on the Petition to
affect existing permit terms or
conditions regarding excess emissions
during SSM events that reflect
previously approved SIP provisions.

. . [Alny needed revisions to existing
permits will be accomplished in the
ordinary course as the state issues new
permits or reviews and revises existing
permits. The EPA does not intend the
issuance of a SIP call to have automatic
impacts on the terms of any existing
permit.” 55 Thus, these permit revisions
that commenters expressed concern
about need not occur during the 18-

54 See, e.g., “‘Oil and Natural Gas Sector:
Reconsideration of Additional Provisions of New
Source Performance Standards; Proposed rule,” 79
FR 41752 at 41762—-63 (]uly 17, 2014).

55 See February 2013 proposal, 78 FR 12459 at
12482 (February 22, 2013).
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month SIP development timeframe but
may proceed thereafter according to
normal permit revision requirements.

Finally, the EPA notes, the burdens
associated with SIP revisions and
permit revisions are burdens imposed
by the CAA. The states have both the
authority and the responsibility under
the CAA to have SIPs and permit
programs that meet CAA requirements.
It is inherent in the structure of the CAA
that states thus have the burden to
revise their SIPs and permits when that
is necessary, whether because of
changes in the CAA, changes in judicial
interpretations of the CAA, changes in
the NAAQS, or a host of other potential
events that necessitate such revisions.
Among those is the obligation to
respond to a SIP call that identifies legal
deficiencies in specific provisions in a
state’s SIP.

15. Comments that the EPA is being
inconsistent because rules promulgated
by the EPA provide affirmative defense
provisions for malfunction events.

Comment: A number of commenters
claimed that the EPA cannot interpret
the CAA to prohibit affirmative defenses
in SIP provisions because the Agency
itself has issued regulations that include
affirmative defenses for excess
emissions during malfunction events.
The commenters claim that the EPA is
being inconsistent on this point and
thus cannot require states to remove
affirmative defenses from SIPs.

Other commenters alleged that the
EPA is being inconsistent because it has
not adequately explained the reversal of
its ““decades-old” policy interpreting the
CAA to allow affirmative defenses in
SIP provision. The commenters cited to
SIP provisions that the EPA previously
approved in eight states between 2001
and 2010 that they believed would be
affected by this SIP call. The
commenters claimed that these prior
actions were consistent with the EPA’s
SSM policy memoranda. Additionally,
the commenters cited to federal
regulations that the EPA has previously
promulgated that include affirmative
defense provisions. The commenters
claimed that these prior actions are
“inconsistent with EPA’s proposed
disallowance of affirmative defenses.”

Response: The EPA has acknowledged
that it has previously approved some
SIP provisions with affirmative defenses
that were consistent with its
interpretation of the CAA in the 1999
SSM Guidance at the time it acted on
those SIP submissions. However, since
that time, two decisions from the D.C.
Circuit have addressed fundamental
interpretations of the CAA related to the
legally permissible approaches for
addressing excess emissions during

SSM events.5¢ In light of those
decisions, as explained in detail in the
February 2013 proposal, the SNPR and
this document, the EPA has concluded
that certain aspects of its prior
interpretation of the CAA, as set forth in
the SSM Policy, were not the best
interpretation of the CAA. As a result,
certain SIP provisions that the EPA
previously approved are also not
consistent with the requirements of the
CAA. In particular, this includes the
EPA’s prior interpretation of the CAA to
allow affirmative defense provisions in
SIPs in the 1999 SSM Guidance.

The EPA has also acknowledged that
it has in the past taken a similar
approach regarding affirmative defense
provisions in federal regulations
addressing hazardous air pollution and
in new source performance standards.
Indeed, the EPA’s inclusion of an
affirmative defense provision in a
federal regulation resulted in the court
decision in NRDC v. EPA, in which the
court rejected the Agency’s
interpretation of the CAA to allow
affirmative defenses that limit or
eliminate the jurisdiction of the courts.
Just as the EPA is calling on states to
revise their SIPs to remove affirmative
defense provisions, the Agency is also
taking action to correct such provisions
in federal regulations.5” The continued
existence of such provisions in the EPA
regulations that have not yet been
corrected does not mean that such
provisions are authorized either in state
or federal regulations.

As to the claim that the EPA has not
adequately explained the basis for
changing its interpretation of the CAA
regarding affirmative defenses in SIP
provisions, the Agency disagrees. The
SNPR set forth in detail the basis for the
EPA’s revised interpretation of the CAA,
in light of the court’s decision in NRDC
v. EPA.58 The commenters failed to
specify why this explanation was
“inadequate.”

16. Comments that existing
affirmative defense provisions do not
preclude parties from filing enforcement
actions or hinder parties from seeking
injunctive relief for violations of SIP
requirements.

Comment: One state commenter
asserted that the existing affirmative
defense provisions in the state’s SIP do
not prevent the state or the EPA from
pursuing injunctive relief or mitigation

56 See Sierra Club v. Johnson, 551 F.3d 1019 (D.C.
Cir. 2008), in the rulemaking docket at EPA-HQ-
OAR-2012-0322-0048; see also NRDC v. EPA, 749
F.3d 1055 (D.C. Cir. 2014), in the rulemaking docket
at EPA-HQ-OAR-2012-0322—-0885.

57 See, e.g., 79 FR 60897 (October 8, 2014); 79 FR
72914 (December 8, 2014).

5879 FR 55919 at 55929-30.

of environmental impacts in the event of
violations. Thus, the commenter
supported the EPA’s prior interpretation
of the CAA to allow affirmative defense
provisions, so long as courts can still
award injunctive relief for violations.
The commenter did not articulate how
this prior statutory interpretation is
consistent with the reasoning of the
court in NRDC v. EPA concerning the
same statutory provisions.

By contrast, an environmental group
commenter cited a citizen suit
enforcement case in Texas in which the
commenter claimed that the affirmative
defense provision in that state’s SIP
operated as a de facto shield against any
enforcement. The commenter stated that
the EPA’s approval of the affirmative
defense was premised upon its only
applying to civil penalties and not to
injunctive relief and that the Agency’s
approval of the SIP provision was
explicitly upheld on this basis by the
Fifth Circuit. Nevertheless, the
commenter asserted, the state agency
has implemented this provision such
that if the affirmative defense criteria
are met, there is ““no violation” and thus
no potential for injunctive relief.

Response: The EPA agrees that some
of the affirmative defense provisions at
issue in this action are expressly limited
to monetary penalties and not to
injunctive relief. This approach was
consistent with the EPA’s prior
interpretation of the CAA concerning
affirmative defense provisions in SIPs
but also consistent with the arguments
that the D.C. Circuit rejected in the
NRDC v. EPA decision. Thus, the fact
that some of the affirmative defense
provisions addressed in this action
preserve the possibility for injunctive
relief, even if the court could award no
monetary penalties, is no longer a
deciding factor.

The EPA also agrees that some
agencies or courts may not apply the
affirmative defense provisions in the
manner intended at the time the EPA
approved them into the SIP. Incorrect
application of SIP affirmative defense
provisions by sources, regulators or
courts is a matter of concern. However,
even perfect implementation of a SIP
affirmative defense provision does not
cure the underlying and now evident
absence of a legal basis for such
provisions. Again, the fact that a given
affirmative defense provision is being
implemented correctly or incorrectly is
no longer a deciding factor for purposes
of this SIP call action.

These issues are not pertinent to the
EPA’s decision in this action to require
states to remove the affirmative defense
provisions from the previously
approved SIPs. Rather, as explained in
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detail in the SNPR and this final action,
the EPA is requiring the affected states
to remove these SIP provisions because
they are inconsistent with CAA
requirements. As explained in the
SNPR, the EPA has concluded that such
affirmative defenses in SIP provisions
are inconsistent with section 113 and
section 304, in light of the reasoning of
the court in NRDC v. EPA.

17. Comments that the EPA is
changing its policy on affirmative
defenses, and this change is arbitrary
and capricious and thus an
impermissible basis for a SIP call.

Comment: Several commenters stated
that the EPA’s action with respect to
affirmative defense provisions marks a
change in the EPA’s approach to these
provisions. The commenters alleged that
this SIP call action is not mandated by
judicial precedent, and therefore the
SNPR simply reflected a “policy
change” by the EPA. The commenters
argued that, while the EPA is permitted
to change its policy or interpretation of
the law, this specific change is arbitrary
and capricious and forces unreasonably
difficult and burdensome requirements
on states and sources. The commenters
asserted that the EPA failed to explain
adequately this change in policy or to
document reasons for the change in the
administrative record. Some
commenters further alleged that the EPA
does not have authority to impose its
policy preferences on states.

Response: The EPA disagrees that the
basis for this SIP call action is a change
of “policy” as alleged by the
commenters. The EPA’s guidance to
states concerning the proper treatment
of excess emissions during SSM events
in SIP provisions is provided in the
SSM Policy, but this guidance reflects
the Agency’s interpretation of statutory
requirements. As explained in detail in
the SNPR and in this document, the
EPA is changing its interpretation of the
CAA with respect to affirmative
defenses in SIP provisions based on the
logic of the court in NRDC v. EPA.
Further, as acknowledged by
commenters, the EPA is permitted to
change its interpretation of the statute
provided that it clearly explains the
basis for the change. The EPA clearly
explained the basis for the changed
interpretation in the SNPR based on its
analysis of the legal rationale respecting
sections 113 and 304 in the NRDC'v.
EPA decision.

18. Comments that emissions during
malfunction periods are not “excess” or
“violations” but rather are part of the
established SIP emission limitations.

Comment: Commenters cited the
EPA’s brief filed in the Fifth Circuit
Luminant Generation v. EPA case in

support of an argument that states are
not required to attach a penalty or any
certain amount of penalty to a violation
of a SIP emission limitation. The
commenters noted that in the brief, the
EPA stated that under section 110 of the
CAA, states are authorized “to
determine what constitutes a violation,
and to distinguish both quantitatively
and qualitatively between different
types of violations.”” Further, the
commenter noted, the EPA argued in the
brief that because the violation is
defined by the state, an affirmative
defense does not impinge on the court’s
jurisdiction. The commenters contended
that nothing has changed since the brief
was filed to justify a change in
interpretation of the CAA and that the
EPA failed to explain why its prior
interpretation is no longer correct.

Other commenters claimed that the
EPA takes the position that affirmative
defenses in SIP provisions conflict with
the court’s jurisdiction over
enforcement actions and stated that this
position is flawed because enforcement
is limited to violations as defined in the
context of the SIP. The commenters
asserted that section 304 does not apply
when there is no SIP requirement being
violated and that the state has the
authority to define what constitutes
such a violation. Similarly, commenters
argued that an affirmative defense
provision may provide that emissions
will not be “violations” if criteria are
met and that it therefore does not
interfere with a court’s ability to
determine appropriate penalty amounts
under section 113. The commenters
contended that, because the state has
the authority to define what constitutes
a violation, SIP provisions that include
an affirmative defense do not infringe
on a court’s authority to penalize a
source because the CAA does not
provide a court with jurisdiction to
impose remedies in the absence of
liability.

Response: The EPA explained in
detail the rationale for its change in
interpretation of the CAA regarding
affirmative defenses in the SNPR. The
EPA acknowledges that in the Luminant
Generation v. EPA case, the Agency
argued that states are authorized to
determine what constitutes a violation
and to distinguish between different
types of violations. As the EPA
explained in the SNPR, the court in
Luminant Generation v. EPA held that
the Agency’s interpretation of the CAA
to permit affirmative defenses
applicable to malfunctions at that time
was a ‘“‘permissible interpretation of
section [113], warranting deference.”
The same court also upheld the EPA’s
interpretation of the CAA to preclude

affirmative defenses for planned events
on the same basis that it was a
reasonable interpretation of the CAA.
However, the EPA has reevaluated this
interpretation of the CAA requirements
in light of the more recent NRDC v. EPA
decision, and the Agency now believes
that its prior interpretation of the CAA
with respect to the approvability of
affirmative defense provisions in SIPs is
no longer the best reading of the statute.
Thus, the Agency’s view now is that a
“violation”” cannot be defined in a
manner that interferes with the court’s
role in assessing remedies. It is
irrelevant that the EPA had argued for
a different interpretation in the past as
the Agency now believes that the court’s
analysis in NRDC v. EPA is the better
reading of the provisions of the statute
concerning affirmative defenses. The
EPA has authority to revise its prior
interpretation of the CAA when further
consideration indicates to the Agency
that its prior interpretation of the statute
is incorrect. The EPA fully explained
the basis for this change in its
interpretation of the CAA in the SNPR.
The EPA agrees that in some cases,
affirmative defense provisions at issue
in this SIP call action are structured as
a complete defense to any liability, not
merely a defense to monetary penalties.
The EPA has also determined that
affirmative defense provisions of this
type are substantially inadequate to
meet CAA requirements. Although such
affirmative defenses may not present the
same concerns as affirmative defenses
applicable only to penalties, such
affirmative defenses may create a
different concern because they in effect
provide a conditional exemption from
otherwise applicable emission
limitations. If there is no ““violation”
when the criteria of such an “affirmative
defense” are met and no legitimate
alternative emission limitation applies
during that event, then such an
affirmative defense in effect operates to
create a conditional exemption from
applicable emission limitations. This
form of ““affirmative defense” provision
therefore runs afoul of different CAA
requirements for SIP provisions. Under
section 302(k) of the CAA, emissions
standards or limitations must be
continuous and cannot include SSM
exemptions, automatic or otherwise.
Regardless of whether the commenters
believe that this form of “‘affirmative
defense” should be allowed, the EPA
believes that provisions of this form are
inconsistent with the decision of the
court in Sierra Club v. Johnson.5° In that
case, the court held that emission
limitations under the CAA must impose

59551 F.3d 1019 (D.C. Cir. 2008).
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continuous controls and cannot include
exemptions for emissions during SSM
events. The EPA concludes that making
the exemptions from emission
limitations conditional does not alter
the fact that once exercised they are
illegal exemptions.

19. Comments that the definition of
“emission limitation” in CAA section
302(k) does not support this SIP call
action.

Comment: Several commenters noted
that while the EPA depends on the
definition of “emission limitation” in
the CAA section 302(k) for this action,
that CAA provision does not support
this SIP call action, including that the
CAA does not require that SIPs contain
continuous emissions standards in the
form asserted by the EPA. The
commenters alleged that the definition
in the CAA and supporting materials
interpreting that definition do not
support the EPA’s requiring one
emission limitation to apply in all
circumstances at all times. Some
commenters further alleged that states
subject to the EPA’s SIP call action have
implementation plans that provide
emission limitations that apply
continuously through a combination of
numerical emission limitations, the
general duty to minimize emissions and
the affirmative defense criteria for
excess emissions during malfunctions.

Several commenters questioned why,
even if the challenged affirmative
defense provisions do not qualify as
“emission limitations” or “‘emissions
standards”” under the first part of the
definition, they are not approvable as
“design, equipment, work practice or
operational standards” promulgated
under the second part of the definition.
Some commenters argued that, to the
extent that affirmative defense
provisions in SIPs do not satisfy the
definition of “emission limitation,” they
would still be approvable elements of a
SIP as “other control measures, means,
or techniques” allowed under CAA
section 110(a)(2). Further, some
commenters believe that the legislative
history cited in the SNPR does not
support the EPA’s position but rather is
only intended to preclude the use of
dispersion techniques, such as
intermittent controls.

One commenter stated that the
Portland Cement NESHAP, at issue in
the NRDC v. EPA decision, was
classified by statute as an “emissions
standard,” a term defined by the CAA
and defined as applying “on a
continuous basis.” The commenter
stated that SIP provisions involve more
than “emissions standards” and need

not be “emissions standards.” 6° Thus,
according to the commenter, the NRDC
v. EPA decision does not apply to SIP
rules.

Response: The commenters alleged
that the EPA’s interpretation of the CAA
section 302(k) definition of ‘“‘emission
limitation” in this action was
inappropriate and that section 302(k)
does not support this SIP call action.
The EPA notes that it is not the
Agency'’s position that all emission
limitations in SIP provisions must be set
at the same numerical level for all
modes of source operation or even that
they must be expressed numerically at
all. To the contrary, the EPA intended
in the February 2013 proposal and the
SNPR to indicate that states may elect
to create emission limitations that
include alternative emission limitations,
including specific technological
controls or work practices, that apply
during certain modes of source
operation such as startup and
shutdown. However, this comment is
not relevant to the issue of affirmative
defense provisions in SIPs. It is not for
the reason that affirmative defense
provisions do not meet the definition of
an “‘emission limitation” in section
302(k) that the EPA is promulgating this
SIP call action for affirmative defense
provisions. The EPA has concluded that
affirmative defense provisions are
substantially inadequate to meet CAA
requirements concerning enforcement,
in particular the requirements of section
113 and section 304.

As to commenters’ argument that
affirmative defense provisions can be
appropriately considered to be “design,
equipment, work practice or operational
standards” under CAA section 302(k),
the critical aspect of an emission
limitation in general is that it be a
“requirement . . . which limits the
quantity, rate, or concentration of
emissions of air pollutants on a
continuous basis . . ..” These
provisions operate to excuse sources
from liability for emissions under
certain conditions, not to limit the
emissions in question. The affirmative
defense provisions at issue in this final
action do not themselves, or in
combination with other components of
the emission limitation, limit the
quantity, rate or concentration of air
pollutants on a continuous basis. These
affirmative defense provisions,
therefore, do not themselves meet the
statutory definition of an emission
limitation under section 302(k).

The EPA notes that the definition of
“emission limitation” in section 302(k)
is relevant, however, with respect to

60 See CAA section 110(a)(2)(A).

those affirmative defense provisions that
commenters claim are merely a means
to define what constitutes a “violation”
of an applicable SIP emission limitation.
As previously explained, the EPA
believes that an “affirmative defense”
structured in such a fashion is deficient
because it in effect creates a conditional
exemption from the SIP emission
limitations. By creating such
exemptions, conditional or otherwise,
an affirmative defense of this type
would render the emission limitations
less than continuous.

The EPA disagrees with commenters’
remaining points because the EPA’s
position on what appropriately qualifies
as an emission limitation is consistent
with the CAA, relevant legislative
history and case law. These issues are
addressed in more detail in sections
VII.A.3.i through 3.j of this document.

20. Comments that the EPA has failed
to show that state SIPs are substantially
inadequate, as is required to promulgate
a SIP call.

Comment: Several commenters noted
that before the EPA can issue a SIP call
under section 110(k)(5) with respect to
affirmative defense provisions, the EPA
must determine that a SIP provision is
“substantially inadequate to attain or
maintain the relevant [NAAQS], to
mitigate adequately the interstate
pollutant transport described in section
7506a of this title or section 7511c of
this title, or to otherwise comply with
any requirement of this chapter.” The
commenters further stated that Congress
employed a high bar in the language of
CAA section 110(k)(5) in requiring the
EPA to find “substantial” inadequacies,
as opposed to other CAA provisions that
permit the Agency to act based on
“discretion” or when it “may be
appropriate.” The commenters alleged
that the EPA has not demonstrated a
“substantial inadequacy” with respect
to the affirmative defense provisions at
issue in the SNPR, as required to issue
a SIP call.

Some commenters also argued that
the EPA has failed in its SNPR to define
or interpret “‘substantially inadequate”
or provide any standards for assessing
the adequacy of a SIP with respect to
affirmative defense provisions. The
commenters also alleged that, if the EPA
is required to rely on data and evidence
in evaluating SIP revisions, it follows
that the EPA should produce at least the
same level of data and evidence, if not
more, to support a SIP call that is based
on the more stringent substantial
inadequacy standard of section
110(k)(5).

Response: The EPA disagrees with the
commenters’ arguments that the Agency
has failed to establish that the
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affirmative defense provisions identified
in the SNPR are “substantially
inadequate” as required by section
110(k)(5). As explained in the SNPR and
this action, the EPA has determined that
affirmative defense provisions at issue
in this action are substantially
inadequate because they are
inconsistent with applicable legal
requirements of the CAA. The
commenters raised similar arguments
with respect to the EPA’s authority to
issue a SIP call to address other forms

of deficient SIP provisions, such as
automatic or discretionary exemptions
from emission limitations. The EPA
responds to these broader arguments in
sections VIII.D.46 through D.48 of this
document.

21. Comments that this action is not
national in scope, and therefore the D.C.
Circuit is not the sole venue for review
of this action.

Comment: Several commenters
claimed that the EPA is incorrect in
stating that this SIP call action is a
single nationally applicable action and
of nationwide scope or effect. The
commenters alleged that review of all
affected SIP provisions in a single action
in the D.C. Circuit would
inappropriately limit the scope of
review by obscuring distinctions
between the various states’ regulatory
programs and practical concerns. The
commenters asserted that none of the
various state SIP provisions addressed
in the SNPR were the same, and the
EPA analyzed each separately and
provided case-by-case justification for
its proposed action as to each. Further,
the commenters argued that although
the EPA has packaged the SIP calls in
one Federal Register document, any
final action that the EPA takes with
respect to a single state’s affirmative
defense provision is only locally
applicable and therefore should be
reviewed in the individual circuits with
jurisdiction over the affected state. One
commenter further contended that,
while the EPA’s revised SSM Policy
may be of interest to states to which the
SIP call does not directly apply, that
does not make the action ‘“nationally
applicable.”

The commenters acknowledged that
the EPA cited Texas v. EPA in support
of its assertion, but the commenters
allege that the Fifth Circuit in that case
never reached the issue of nationwide
scope and effect.6* The commenters
claimed that this SIP call action is
distinct from the rule at issue in Texas
v. EPA because this final action turns on
the particulars of the SIP call action’s

61 See No. 10-60961, 2011 WL 710598 (5th Cir.
Feb. 24, 2011).

impact on each individual state’s SIP.
One commenter also claimed that the
EPA has failed to provide authority or

a legal basis to support its determination
that this rulemaking is of “nationwide
scope or effect.” Such failure, according
to the commenter, violated the
requirements of section 307(d)(3) and
did not allow for full and meaningful
comment on this issue.

One commenter alleged that the EPA
has waived its challenge to venue for
those circuits that have already weighed
in regarding individual state SIP
provisions at issue in this action,
including Texas’s affirmative defense
provisions. Another commenter claimed
that the discussion over appropriate
venue in the February 2013 proposal
and SNPR presupposes that the EPA’s
issuance of a revised SSM Policy is a
“final agency action” subject to judicial
review under section 307(b)(1) but
argued that the EPA has failed to
determine that its issuance of the SSM
Policy, in and of itself, constitutes “final
agency action.”

Response: The EPA disagrees with the
commenters’ theories concerning the
scope of the Agency’s action. These
comments on the SNPR questioning the
EPA’s determination of ‘“nationwide
scope and effect” for this action largely
repeat similar comments on the
February 2013 proposal. As with those
prior comments, commenters on the
SNPR made the basic argument that this
action is not of nationwide scope and
effect because the EPA is reviewing
individual SIP provisions and directing
states to correct their respective
deficient SIP provisions. The EPA
disagrees with commenters because, as
explained in more detail in its response
in section V.D.6 of this document, this
rulemaking action applies the same
“process and standard” to numerous
areas across the country. While it is
correct that the SIP submissions that
states make in response to this SIP call
will be reviewed separately by the EPA
and subsequently subject to potential
judicial review in various circuits, the
EPA’s legal interpretation of the CAA
concerning permissible SIP provisions
to address emissions during SSM events
in this action is nationally applicable to
all states subject to the SIP call. The
EPA provided a full explanation of its
basis for this determination of
nationwide scope and effect in the
February 2013 proposal and the SNPR.

The EPA also disagrees with the
argument that the Agency has waived
venue regarding challenges to this SIP
call action concerning the affirmative
defense provisions in the Texas SIP.
Evidently, the commenter believes that
because a prior challenge to another

EPA rulemaking concerning the
affirmative defense provisions occurred
in the Fifth Circuit, it necessarily
follows that any other rulemaking
related to such provisions can only
occur in the Fifth Circuit. The EPA
believes that this interpretation of its
authority under section 307(b)(1) is
simply incorrect. Under section
307(b)(1), the EPA is explicitly
authorized to make a determination that
a specific rulemaking action is of
“nationwide scope and effect.” The
statute does not specify the
considerations that the EPA is to take
into account when making such a
determination, let alone provide that the
Agency cannot invoke this because
some aspect of the rulemaking at issue
might previously have been addressed
in one or more other circuit courts. To
the contrary, the EPA believes that
section 307(b)(1) explicitly provides
authority for the Agency to determine
that a given rulemaking should be
reviewed in the D.C. Circuit in
situations such as those presented in
this action that affects important
questions of statutory interpretation that
affect states nationwide.

The EPA likewise disagrees with the
argument that its action is not a final
agency action. Within this action, the
EPA is taking final agency action to
respond to the Petition, updating its
interpretations of the CAA in the SSM
Policy and applying its interpretations
of the CAA in the SSM Policy to specific
SIP provisions in the SIPs of many
states. The EPA is conducting this
action through notice-and-comment
rulemaking to assure full consideration
of the issues. As stated elsewhere in this
document, the revised SSM Policy is a
nonbinding policy statement that does
not, in and of itself, constitute “final”
action. However, the EPA is taking
“final” action by responding to the
Petition and issuing the resulting SIP
call action. To the extent that
interpretations expressed in the revised
SSM Policy are also relied on to support
this “final” action, then the EPA’s
interpretations of the CAA requirements
for SIP provisions applicable to
emissions during SSM events are part of
the final agency action and are subject
to judicial review. To the extent the
commenters are otherwise arguing that
the issuance of the updated SSM Policy
in and of itself is not final agency action
subject to judicial review under the
CAA, the EPA agrees with this assertion.
The EPA notes that the commenters are
at liberty to adopt this position and
waive their opportunity to challenge the
SSM Policy because they do not
consider it final agency action.
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22. Comments that the EPA should
clarify that SIPs can include work
practice standards or general-duty
clauses to apply during malfunction
periods in place of affirmative defense
provisions.

Comment: Several commenters stated
that the EPA should announce in this
final action that in lieu of affirmative
defenses, states may elect to revise their
SIP provisions to include work practice
standards or general-duty clauses that
are modeled on existing affirmative
defense provisions and that would
apply during malfunctions. Most of
these commenters advocated that the
EPA’s previously recommended criteria
for an “affirmative defense” for
malfunctions should simply be changed
into criteria for a “work practice”
provision instead. One commenter made
the same suggestion but also advocated
that the EPA eliminate six of the nine
criteria and rephrase the remaining
criteria, in order to “improve the
standards, reduce uncertainty, and
reduce wasteful litigation.” This
commenter advocated that the EPA also
redefine the term ‘“malfunction” to
much more broadly mean any “sudden
and unavoidable breakdown of process
or control equipment.” Specifically, the
commenter advocated, the EPA should
no longer recommend that a
malfunction be defined as an event that:
(i) Was caused by a sudden, infrequent
and unavoidable failure of air pollution
control equipment, process equipment
or a process to operate in a normal or
usual manner; (ii) could not have been
prevented through careful planning,
proper design or better operation and
maintenance practices; (iii) did not stem
from any activity or event that could
have been foreseen and avoided or
planned for; and (iv) was not part of a
recurring pattern indicative of
inadequate design, operation or
maintenance. By changing the
“affirmative defense” provisions for
malfunctions into “work practice” or
“general duty” provisions for
malfunctions, the commenters argued,
the revised provisions would be
consistent with CAA requirements.
Under this approach, the commenters
asserted that compliance with these new
requirements would mean that any
emissions during a malfunction event
could not be considered “excess” or
result in any violation if the source had
complied with the “work practice”
criteria.

Response: As an initial matter, the
EPA has not established a regulatory
definition of “malfunction” that is
binding on states when developing SIPs.
States have the flexibility in their SIPs
to define that term. Thus, the EPA is not

addressing here the comments
requesting that EPA “redefine” the
definition of malfunction.

Regarding the more general concern of
the commenters, that states be allowed
to establish an alternative emission
limitation in the form of a work practice
standard that applies during
malfunctions, the EPA notes two points.
First, the CAA does not preclude that
emissions during malfunctions could be
addressed by an alternative emission
limitation. The EPA’s general position
in the context of standards under
sections 111, 112 and 129 is that: (i) The
applicable emission limitation applies
at all times including during
malfunctions; (ii) the CAA does not
require the EPA to take into account
emissions that occur during periods of
malfunction when setting such
standards; and (iii) accounting for
malfunctions would be difficult, if not
impossible, given the myriad types of
malfunctions that can occur across all
sources in a source category and given
the difficulties associated with
predicting or accounting for the
frequency, degree and duration of
various malfunctions that might occur.
Although the EPA has not, to date,
found it practicable to develop emission
standards that apply during periods of
malfunction in place of an otherwise
applicable emission limitation, this does
not preclude the possibility that a state
may determine that it can do so for all
or some set of malfunctions. Second,
states are not bound to establish any
specific definition of “malfunction” in
their SIPs. Thus, it is difficult to judge
at this time whether any particular
alternative emission limitation in a SIP
for malfunctions, including any specific
work practice requirements in place of
an otherwise applicable emission
limitation, would be approvable.

With regard to the specific comment
that the affirmative defense criteria
could be converted into a work practice
requirement to apply during
malfunctions in place of an otherwise
applicable emission limitation, the EPA
is unsure at this time whether the
criteria previously recommended for an
affirmative defense provision would
serve to meet the obligation to develop
an appropriate alternative emission
limitation. Existing affirmative defense
criteria (which include, among other
things, making repairs expeditiously,
taking all possible steps to minimize
emissions and operating in a manner
consistent with good practices for
minimizing emissions) were developed
in the context of helping to determine
whether a source should be excused
from monetary penalties for violations
of CAA requirements and were not

developed in the context of establishing
an enforceable alternative emission
limitation under the Act. The EPA
would need to consider this approach in
the context of a specific SIP regulation
for a specific type of source and
emission control system.

Finally, the EPA notes that any
emission limitation, including an
alternative emission limitation, that
applies during a malfunction must meet
the applicable stringency requirements
for that type of SIP provision (e.g.,
would need to meet RACT for sources
subject to the RACT requirement) and
must be legally and practically
enforceable. Thus, the SIP provision
would need to: (i) Clearly define when
the alternative emission limitation
applied and the otherwise applicable
emission limitation did not; (ii) clearly
spell out the requirements of that
standard; and (iii) include adequate
monitoring, recordkeeping and
reporting requirements in order to make
it enforceable. In addition, the state
would need to account for emissions
attributable to these foreseen events in
emissions inventories, modeling
demonstrations and other regulatory
contexts as appropriate.

23. Comments that the EPA has failed
to account adequately for the cost of this
SIP call action and is therefore in
violation of the Regulatory Flexibility
Act, the Unfunded Mandates Reform
Act and Administration policy.

Comment: Two commenters argued
that the SNPR lacks sufficient analysis
of what this action will cost states,
stationary sources and the public. The
commenters allege that this absence of
economic impact analysis is contrary to
the Regulatory Flexibility Act, the
Unfunded Mandates Reform Act and
Administration policy. One of the
commenters also noted that imposing
substantial “unfunded mandates” on
state regulatory agencies and forcing
stationary sources to absorb additional
costs should be evaluated carefully.

Response: The EPA disagrees with the
commenters’ allegation that the EPA has
failed to comply with relevant statutes
and Administration policy in
accounting for the cost of the actions
proposed in the SNPR. The EPA did in
fact properly consider the costs imposed
by this action. These issues are
addressed in more detail in section
V.D.7 of this document.

24. Comments that states should not
be required to eliminate affirmative
defense provisions but rather should be
allowed to revise them to be appropriate
under CAA requirements.

Comment: One state commenter
claimed that it should be allowed to
revise its existing affirmative defense
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provisions rather than remove them.
The commenter asserted that the state
should be allowed to revise the
provision to make clear that it does not
apply to private enforcement actions
under CAA section 304(a), which was
the only issue specifically before the
court in NRDC v. EPA. Relying on the
court’s decision, the commenter claimed
that the state should be allowed to
revise the affirmative defense provisions
to apply only in administrative
enforcement proceedings. The
commenter also argued that there may
be other options for appropriately
tailoring the state’s existing affirmative
defense provisions rather than removing
them from the SIP.

Response: The EPA agrees that the
court in NRDC v. EPA did not directly
address whether states have authority to
create affirmative defense provisions
that apply exclusively to state personnel
in the context of state administrative
enforcement actions. Statements by the
court concerning the EPA’s own
authority in the context of
administrative enforcement, however,
indicate that the court did not intend to
foreclose the Agency from exercising its
own enforcement discretion with
respect to remedies in federal
administrative enforcement actions.
However, the EPA has reevaluated its
interpretation of CAA requirements in
light of the court’s decision in NRDC v.
EPA and the EPA now interprets the
CAA to preclude state SIP provisions
creating affirmative defenses that
sources could assert in the context of
judicial enforcement in federal court,
whether initiated by states, the EPA, or
other parties pursuant to section 304.

The EPA agrees that states may elect
to revise their existing deficient
affirmative defense provisions to make
them “enforcement discretion”-type
provisions that apply only in the
context of administrative enforcement
by the state. Such revised provisions
would need to be unequivocally clear
that they do not provide an affirmative
defense that sources can raise in a
judicial enforcement context or against
any party other than the state. Moreover,
such provisions would have to make
clear that the assertion of an affirmative
defense by the source in a state
administrative enforcement context has
no bearing on the additional remedies
that the EPA or other parties may seek
for the same violation in federal
administrative enforcement proceedings
or judicial proceedings.

In this action, the EPA is not
determining whether any such revisions
would meet applicable CAA
requirements. The EPA would need to
consider the precise wording of any

such revised provisions in evaluating
whether the state has adequate
enforcement authority to meet the
requirements of section 110(a)(2)(C) and
also whether application of such a
provision in a state administrative
proceeding could interfere with the
ability of a citizen or the EPA to bring

a federal enforcement action.

25. Comments that states’ ability to
use enforcement discretion is not an
adequate replacement for affirmative
defense provisions.

Comment: Several commenters argued
that exercise of enforcement discretion
is not an adequate substitute for an
affirmative defense, particularly where
the emissions at issue resulted from an
inevitable and unavoidable malfunction.
In any individual case, the commenters
were concerned that even if a state
elects not to enforce against a violation,
the EPA or others might elect to bring
an enforcement action. One commenter
contended that it is inappropriate for
the EPA to encourage states to use
enforcement discretion instead of
encouraging them to create alternative
emission limitations to replace
affirmative defenses in SIP provisions.
The commenters also alleged that
reliance on judicial discretion to
determine the appropriateness of
penalties is similarly inadequate.

The commenters contended that,
although it is reasonable for a state to
exercise enforcement discretion under
circumstances when an emission
limitation cannot be met, it is not
reasonable to adopt SIP provisions with
emission limitations that put some
sources in the position of “repeated
noncompliance.”

Response: These comments
addressing whether an enforcement
discretion approach is sufficient are
similar to comments received on the
February 2013 proposal to which the
EPA responds in section VIL.A.3.p of
this document. Through this SIP call,
the EPA is not requiring states to rely on
enforcement discretion in place of
achievable SIP emission limitations.
Rather, the EPA is requiring states to
ensure that emission limitations are
consistent with the definition of that
term in section 302(k), and specifically
that emission standards provide for
continuous compliance. If emission
limitations that apply during routine
operations cannot be met by a source
during periods of startup or shutdown,
states have authority to establish
alternative emission standards. The EPA
disagrees that an affirmative defense for
penalties for excess emissions for
periods of malfunctions is an adequate
substitute for an enforceable continuous
emission limitation and concludes that

such an approach is inconsistent with
the CAA as interpreted by the court in
NRDC, as explained in the SNPR.

The EPA also disagrees that
affirmative defense provisions would
have been appropriate to address the
“repeated noncompliance” concerns of
the commenters. The EPA’s prior
interpretation of the CAA was that states
could create narrowly tailored
affirmative defense provisions
applicable to malfunctions. However, to
the extent that there are malfunctions
that put a source in the position of
“repeated noncompliance,” the form of
affirmative defense that the EPA
previously believed was consistent with
the CAA would not have provided relief
because several of the criteria could not
be met. Specifically, the EPA believes
repeated noncompliance is typically a
result of inadequate design, is part of a
“recurring pattern,” and thus likely
could have been “foreseen and
avoided.” In short, an affirmative
defense would not have been
appropriate for such a source.

26. Comments that the EPA should
establish specific rules to govern how
states set alternative limitations that
apply in lieu of affirmative defense
provisions.

Comment: Commenters urged the EPA
to clarify in this final action that states
may establish alternative emission
limitations applicable to startup and
shutdown only if the source meets all
applicable CAA requirements, including
but not limited to BACT/LAER, and the
state also demonstrates through
modeling that potential worst-case
emissions from startup and shutdown
would not interfere with attainment and
reasonable further progress. Other
commenters stated that any changes to
SIP emission limitations must be made
as part of a SIP revision process, which
would include a demonstration that
higher levels of emissions during
startup and/or shutdown would not lead
to violations of the NAAQS or PSD
increments.

Commenters also argued that any
such alternative emission limitation
should “sunset” each time the EPA
promulgates a new NAAQS and that the
Agency should require the state to
demonstrate again that an alternative
emission limitation applicable during
startup and/or shutdown does not
interfere with attainment or other
applicable requirements of the CAA for
the revised NAAQS. In support of their
arguments that the EPA should impose
specific requirements of this type, the
commenters indicated that a state has
issued permits for sources that establish
particulate matter (PM) emission
limitations less stringent than existing
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permit terms and without requiring a
BACT/LAER/ambient impacts analysis
and has done so without public notice
and comment. Commenters urged the
EPA to require states to follow public
notice-and-comment processes before
issuing any permits for sources with
alternative limitations less stringent
than those imposed by the SIP and
claimed such process is required under
the CAA.

In addition, some commenters stated
that if the EPA allows states to set ‘“‘new,
higher, or alternate limits” applicable
during startup and shutdown, the EPA
should set clear parameters. According
to commenters, the EPA at a minimum
should require, for emissions that have
not previously been authorized or
considered part of a source’s potential to
emit, that: (i) Limitations must meet
BACT/LAER,; (ii) there should be clear,
enforceable rules for when alternate
limitations apply; (iii) there should be a
demonstration that worst-case emissions
will not cause or contribute to a
violation of the NAAQS or PSD
increments; and (iv) proposed
limitations should be subject to public
notice and comment and judicial
review. The commenter pointed to a
letter from the EPA to Texas in which,
the commenter claims, the Agency
indicated that these parameters must be
met.

A commenter stated that the EPA
should unequivocally state in this final
action that: (i) All potential to emit
emissions, including quantifiable
emissions associated with startup and
shutdown, must be included in federal
applicability determinations and air
quality permit reviews; (ii)
authorization of these emissions must
include technology reviews and impacts
analyses; and (iii) the above
requirements must be included in the
permit that authorizes routine emissions
from the applicable units and must be
subject to public notice, comment and
judicial review.

A commenter recognized that there
may be a variety of ways in which states
can authorize different limits to apply
during startup and shutdown but argued
that, no matter the method chosen, the
emissions need to be fully accounted for
by the state in the relevant SIP,
including a demonstration that the
additional emissions authorized during
startup and shutdown will not violate
any NAAQS.

Response: The EPA understands the
concerns raised by the commenters but
does not agree that further regulatory
action such as issuance of regulatory
text is necessary at this time. Through
this action, the EPA is providing
comprehensive guidance to states

concerning issues related to the proper
treatment of emissions during SSM
events in SIP provisions. For example,
the EPA is addressing the concern
raised by commenters that states will
need to ensure that any SIP revisions in
response to this SIP call will meet
applicable CAA requirements. Under
section 110(k)(3), the EPA has authority
to approve SIP revisions only if they
comply with CAA requirements.
Moreover, under section 110(1), the EPA
cannot approve SIP revisions if they
would “interfere with any applicable
requirement concerning attainment and
reasonable further progress . . . or any
other applicable requirement” of the
CAA. The EPA believes that both states
and the Agency can address these issues
in SIP rulemakings without the need for
any additional federal regulations as
suggested by the commenters.

The EPA agrees with the concerns
raised by the commenters regarding
instances where a state has issued
source permits that impose less
stringent emission limitations than
otherwise established in the SIP. Using
a permitting process to create
exemptions from emission limitations in
SIP emission limitations applicable to
the source is tantamount to revising the
SIP without meeting the procedural and
substantive requirements for a SIP
revision. The Agency’s views on this
issue are described in more detail in
section VIIL.C.3.e of this document.

The EPA does not agree with the
comment that suggests ‘““worst-case
modeling” would always be needed to
show that a SIP revision establishing
alternative emission limitations for
startup and shutdown would not
interfere with attainment or reasonable
further progress. The nature of the
technical demonstration needed under
section 110(1) to support approval of a
SIP revision depends on the facts and
circumstances of the SIP revision at
issue. The EPA will evaluate SIP
submissions that create alternative
emission limitations applicable to
certain modes of operation such as
startup and shutdown carefully and will
work with the states to assure that any
such limitations are consistent with
applicable CAA requirements. Under
certain circumstances, there may be
alternative emission limitations that
necessitate a modeling of worst-case
scenarios, but those will be determined
on a case-by-case basis.

The EPA also does not agree that
existing SIP provisions with alternative
emission limitations should
automatically “sunset” upon
promulgation of a new or revised
NAAQS. Such a process could result in
gaps in the state’s regulatory structure

that could lead to backsliding. When the
EPA promulgates new or revised
NAAQS, it has historically issued rules
or guidance to states concerning how to
address the transition to the new
NAAQS. In this process, the EPA
typically addresses how states should
reexamine existing SIP emission
limitations to determine whether they
should be revised. With respect to
technology-based rules, the EPA has
typically taken the position that states
need not adopt new SIP emission
limitations for sources where the state
can demonstrate that existing SIP
provisions still meet the relevant
statutory obligations. For example, the
EPA believes that states can establish
that existing SIP provisions still
represent RACT for a specific source or
source category for a revised NAAQS. In
making this determination, states would
need to review the entire emission
limitation, including any alternative
numerical limitations, control
technologies or work practices that
apply during modes of operation such
as startup and shutdown, and ensure
that all components of the SIP emission
limitation meet all applicable CAA
requirements.

27. Comments that the EPA should
closely monitor states’ SIP revisions in
response to this SIP call.

Comment: Commenters urged the EPA
to monitor states’ efforts to revise SIPs
in response to the SIP call closely in
order to assure that the revisions meet
all applicable requirements. The
commenters indicated concern that
states and industry may weaken
emission limitations through this
process. The commenter alleged that
one state has issued permits for sources
with emission limitations applicable
during SSM events that are less
stringent than the emission limitations
approved in the SIP. Furthermore, the
commenter alleged, the state issued
these permits without public notice and
comment. As support for this
contention, the commenter detailed the
differences between the requirements of
a permit issued for a source and the
requirements in the SIP. The commenter
also claimed that the state has issued
permits for other facilities similar to the
one it described in detail in the
comments.

Response: The EPA understands the
concerns expressed by the commenter
that SIP revisions made in response to
this SIP call need to be consistent with
CAA requirements. As explained in this
document, the states and the EPA will
work to assure that the SIP revisions
will meet applicable legal requirements.
The EPA will evaluate these SIP
submissions consistent with its
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obligations under sections 110(k)(3),
110(1) and 193 and under any other
substantive provisions of the CAA
applicable to specific SIP submissions.

To the extent that the commenters are
concerned about whether the SIP
revisions meet applicable requirements,
they will have the opportunity to
participate in the development of those
revisions. States must submit SIP
revisions following an opportunity for
comment at the state level.
Additionally, the EPA acts on SIP
submissions through its own notice-
and-comment process. As part of these
administrative processes, both the state
and the EPA will need to evaluate
whether the proposed revision to the
SIP meets applicable CAA requirements.
In the context of those future
rulemaking actions, the public will have
a chance to review the substance of the
specific SIP revisions in response to this
SIP call, as well as the state’s and the
EPA’s analysis of the SIP submissions
for compliance with the CAA.

28. Comments that the EPA does not
have authority to take this action
without Congressional authorization.

Comment: A commenter contended
that the EPA does not have the authority
to write law and that the EPA should be
required to seek changes to the
applicable law through Congress, before
eliminating affirmative defense and due
process provisions from SIPs.

Response: Through this action the
EPA is not attempting to rewrite the
CAA. Rather, the EPA is requiring states
to revise specific SIP provisions to
comply with the existing requirements
of the CAA, as interpreted by the courts.
As explained in detail in the SNPR and
this document, the EPA has determined
that affirmative defense provisions at
issue in this action are inconsistent with
the existing requirements of the CAA.

29. Comments that affirmative defense
provisions are needed to ensure sources’
Constitutional right to due process in
the event of violations.

Comment: A number of commenters
argued that by requiring the removal of
affirmative defense provisions from
SIPs, the EPA is impinging on the
Constitutional rights of sources that may
have wanted to assert such affirmative
defenses in an enforcement action. A
commenter claimed that affirmative
defense provisions are not “loop holes,”
as alleged by the EPA, but instead are
fundamental due process provisions
which should be retained at all levels
for the protection of the public. Another
commenter cited State Farm Mut. Auto
Ins. Co. v. Campbell, for the proposition
that a monetary penalty that is “grossly
excessive . . . constitutes an arbitrary

deprivation of property.”” 62 Other
commenters claimed that excessive
penalties constitute an arbitrary
deprivation of property. The
commenters asserted that a penalty is
excessive where it applies severe
punishment to an act that is
unavoidable.

Response: The commenters’ due
process concerns suggest that without
an affirmative defense provision, any
penalty assessed for violation of a SIP
would be per se “excessive” or
“arbitrary.” Though not expressly
stated, some of these comments appear
to suggest that the existing CAA
enforcement provisions are facially
unconstitutional. The EPA disagrees.
The CAA does not mandate that any
penalty is automatically assessed for a
violation. Rather the CAA establishes a
maximum civil penalty in section 113(b)
but then expressly provides in section
113(e) the criteria that the EPA or the
courts (as appropriate in administrative
or judicial enforcement) ‘““shall take into
consideration (in addition to other
factors as justice may require).” These
criteria explicitly include consideration
of “good faith efforts to comply.” Thus,
the CAA on its face does not mandate
the imposition of any penalty
automatically, much less one that is per
se excessive. Notably, the commenters
do not elaborate on how or why they
believe the statutory penalty provisions
of the CAA are facially unconstitutional,
instead making generalized claims.

To the extent that the commenters are
raising an “as applied” claim of
unconstitutionality, any such claim can
be raised in the future in the context of
a specific application of the statute in an
enforcement action. Such was the case
in the State Farm case cited by the
commenters. In that case, a court had
awarded punitive damages of $145
million in addition to $1 million
compensatory damages in an
automobile liability case. A statutory
penalty provision was not at issue in
that case and thus there were no
statutory criteria for the lower court to
consider in determining the appropriate
penalty amount. Rather, in its review of
whether the punitive damage award was
excessive, and thus violated due
process, the Court looked at three
factors it has instructed lower courts to
consider in assessing punitive damages.
Such would be the case with any claim
that a CAA penalty violated due
process, where a reviewing court would
consider whether the court
appropriately considered the relevant
penalty factors in assessing a penalty

62 See 538 U.S. 408, 417 (2003).

claimed as unconstitutional “as
applied.”

30. Comments that the EPA’s action
eliminating affirmative defense
provisions from SIPs violates the Eighth
Amendment of the Constitution.

Comment: Several commenters
asserted that relying on judicial
discretion to determine the
appropriateness of penalties is arguably
unconstitutional under the Eighth
Amendment’s prohibition on excessive
fines and punishments by allowing
potentially significant penalties that are
disproportionate to the offense. The
commenter stated that an affirmative
defense provision “helps guard against
infringement of the Eighth
Amendment’s protections.” Other
commenters argued that the U.S.
Supreme Court has held that Eighth
Amendment protections apply to
government action in a civil context as
well as in a criminal context. The
commenters claimed that significant
penalties are not proportional to an
offense caused by unavoidable events,
such as excess emissions during
malfunction events. The commenters
concluded that unless the EPA allows
states to accommodate unavoidable
emissions through changes to applicable
emission limitations before affirmative
defenses are removed, the EPA’s
proposal would “run afoul of
Constitutional limitations.”

One commenter stated that an
affirmative defense is the “minimum
protection EPA or the state must
provide to avoid infringing
constitutional rights.” The commenter
also argued that the EPA itself has relied
on the existence of an affirmative
defense to defend against a challenge to
the achievability of an emission
limitation in a FIP. To support this
argument, the commenter quoted from
the court’s opinion in Montana
Sulphur.63

Response: For the reasons provided
above regarding commenters’ due
process claims, the EPA also disagrees
with their claims that eliminating
affirmative defense provisions in SIPs
would result in the penalty provisions
of the CAA being facially in violation of
the Eighth Amendment. Similarly, if a
party believes that the penalties
assessed in any civil enforcement action
do violate the Eighth Amendment, they
can raise a challenge that the specific
SIP provision at issue ‘‘as applied” in
that instance violates the U.S.
Constitution. As with the commenters’

63 See 666 F.3d at 1192-93 (“EPA acknowledges
that violations are likely inevitable, but relies on the
provision of an affirmative defense to compensate
for infeasibility problems.”).
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due process arguments, the EPA
believes that Congress has already
adequately addressed their concerns
about potential unfair punishment for
violations by authorizing courts to
consider a range of factors in
determining what remedies to impose
for a particular violation, including the
explicit factors for consideration in
imposition of civil penalties as well as
other factors as justice may require.

The EPA acknowledges that is has
previously relied on affirmative defense
provisions as a mechanism to mitigate
penalties where a violation was beyond
the control of the owner or operator.
These actions, however, predated the
court’s decision in NRDC v. EPA and the
EPA has since revised its approach to
affirmative defense provisions in its
own rulemaking actions. In addition,
the EPA believes that the penalty
criteria in section 113(e) provide a
similar function and the commenters do
not explain why they believe these
explicit statutory factors do not provide
sufficient relief from the imposition of
an allegedly unconstitutionally
excessive penalty.

31. Comments that the EPA should
impose a deadline of 12 months for
states to respond to this SIP call with
respect to affirmative defense
provisions.

Comment: An environmental
organization commented that the EPA
should require affected states to make
the required SIP revisions within 12
months, rather than the 18 months
proposed in the February 2013 proposal
and the SNPR. The commenter claimed
that communities near large sources
have been suffering for decades and
individuals are suffering adverse health
effects because of the emissions from
sources that are currently allowed by
deficient SIP provisions. The
commenter also stated that the EPA has
recognized that excess emissions
allowed by the SIP provisions subject to
the SIP call are continuing to interfere
with attainment and maintenance of the
NAAQS and that this justifies imposing
a shorter schedule for states to respond
to the SIP call.

Response: The EPA acknowledges the
concerns expressed by the commenters
and the importance of providing
environmental protection. However, as
explained in the February 2013 proposal
and in section IV.D.14 of this document,
the EPA believes that providing states
with the full 18 months authorized by
section 110(k)(5) is appropriate in this
action. The EPA is taking into
consideration that state rule
development and the associated
administrative processes can be
complex and time-consuming. This is

particularly true where states might
elect to consider more substantial
revision of a SIP emission limitation,
rather than merely removal of the
impermissible automatic or
discretionary exemption or the
impermissible affirmative defense
provision. In addition, the EPA believes
that providing states with the full 18
months will be more likely to result in
timely SIP submissions that will meet
CAA requirements and provide the
ultimate outcome that the commenters
seek. Some states subject to the SIP call
may be able to revise their deficient SIP
provisions more quickly, and the EPA is
committed to working with states to
revise these provisions consistent with
CAA requirements in a timely fashion.
For these reasons, the EPA does not
agree that it would be reasonable to
provide less than the 18-month
maximum period allowed under the
CAA for states to submit SIP revisions
in response to the SIP call.

32. Comments that the EPA should
encourage states to add reporting and
notification provisions into their SIPs.

Comment: A commenter urged the
EPA to encourage states to make
information about excess emissions
events easily and quickly accessible to
the public. The commenter claimed that
it is unacceptable to make it difficult for
members of the public to obtain
information about potential harmful
exposure to pollutants and that state
“open-record” request laws are
inadequate, particularly when the
public is not informed that an event
occurred. The commenter also asserted
that reporting provisions enhance
compliance and cited to the Toxic
Release Inventory program’s success in
driving pollution reduction. The
commenter argued that
contemporaneous reporting of the
conditions surrounding a violation, the
cause and the measures taken to limit or
prevent emissions ensure that
stakeholders can respond in real time
and also target enforcement efforts to
violations where further action is
warranted. As support for this approach,
the commenter pointed to Jefferson
County, Kentucky, as a local air quality
control area that has already corrected
problematic regulations in advance of
this SIP call and also noted that the
County included notification and
reporting requirements, recognizing that
they would reduce the burden on the
government in trying to calculate the
level of excess emissions and also help
in responding to citizen inquiries about
such events.

Response: The EPA agrees with the
commenter that reporting and
notification provisions can ease the

burden on government agencies by
placing the burden on the entity that is
in the best position to calculate the level
of excess emissions and also provide
other relevant information regarding
such events. In addition, to make this
information available to the public
quickly allows for a timely response if
there is any health concern. An
increased level of communication
between industry and residents also
serves to build a better community
relationship and partnership. The EPA
also supports such requirements as
components of SIP emission limitations
because they facilitate effective
compliance assurance. However, the
EPA does not believe that the Agency
should create a separate federal
requirement addressing this issue
beyond general CAA requirements at
this time.

33. Comments that this SIP call action
concerning affirmative defense
provisions is being taken pursuant to
sue-and-settle tactics.

Comment: One commenter alleged
that the action proposed in the EPA’s
SNPR has an “impermissible sue-and-
settle genesis” and that the EPA is
attempting to grant as much of Sierra
Club’s petition as it can “‘regardless of
the wisdom or permissibility of doing
so.”

Response: The EPA disagrees with the
commenter’s allegation that the EPA’s
proposed action in the SNPR is
inappropriate because it is the result of
“sue-and-settle” actions. This is a
rulemaking in which the EPA is taking
action to respond to a petition for
rulemaking, and it has undergone a full
notice-and-comment rulemaking
process as provided for in the CAA.
This issue is addressed in more detail in
section V.D.1 of this document.

34. Comments that affirmative defense
provisions do not alter or eliminate
federal court jurisdiction and therefore
do not violate CAA sections 113 or 304.

Comment: Two commenters argued
that SIP affirmative defense provisions
do not in fact interfere with the rights
of litigants to pursue enforcement
consistent with their rights under the
citizen suit provision of CAA section
304, because plaintiffs have the right to
bring a citizen suit despite the existence
of affirmative defense provisions. One
commenter cited at least four instances
in the last few years in which
environmental groups filed enforcement
actions against sources in federal
district court based on alleged emissions
events for which the companies asserted
affirmative defenses. The commenters
stated that courts applied the affirmative
defense provision criteria and the
criteria of section 113(e) to determine
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whether penalties were appropriate for
alleged violations and did not dismiss
plaintiffs’ claims for lack of jurisdiction.
According to the commenters,
affirmative defense provisions place
additional burden on the sources, not
plaintiffs, to demonstrate that the
criteria of an affirmative defense are
met.

Response: The commenters argued
that affirmative defense provisions are
not inconsistent with the statutory
requirements of section 304, because
citizen groups still bring enforcement
actions for events where companies may
raise an affirmative defense. Even if this
were so, the EPA disagrees with the
commenters that this establishes that
affirmative defense provisions are
consistent with CAA requirements. The
mere existence of enforcement actions
does not negate the fact that affirmative
defense provisions interfere with
effective enforcement of SIP emission
limitations according to CAA section
304. More to the point, affirmative
defense provisions purport to alter or
eliminate the statutory jurisdiction of
courts to determine liability or to
impose remedies for violations, which
makes the provisions inconsistent with
the grant of authority in sections 113
and 304. The court’s decision in NRDC
v. EPA was not based on the question
of whether plaintiffs could still try to
bring an enforcement case for violations
of the EPA regulation at issue; the case
was decided on the grounds that the
EPA when creating regulations has no
authority to limit or eliminate the
jurisdiction of the courts. As explained
in the SNPR and this document, the
EPA believes that the same principle
applies to states when creating SIP
provisions.

35. Comments that this action may
increase the chance of catastrophic
failure at facilities.

Comment: One commenter expressed
a concern that eliminating affirmative
defense provisions applicable to
emissions during SSM events could
increase the potential for environmental
harm caused by catastrophic failure by
outlawing and penalizing the emissions
during SSM events that have previously
been allowed or shielded from liability
through affirmative defense provisions.
As an example, the commenter argued
that refineries and gas plants must be
allowed to vent VOCs to the atmosphere
on the rare occasion that there is an
equipment malfunction that could
otherwise cause an explosion that might
destroy the plant and surrounding
neighborhood. The commenter
speculated that the threat of costly new
fines inherent with the removal of
affirmative defense provisions could

cloud plant operators’ thinking when
they make safety decisions. The
commenter contended that allowing
rare, safely controlled releases of
emissions would invariably be better for
both the natural and human
environment than the damage from a
catastrophic explosion.

Response: Although the comment
refers to SSM events generally, the only
specific concern raised by the
commenter concerning affirmative
defense provisions is that if they are not
allowed in SIPs, this may lead to an
increase in malfunction-related
catastrophic events. The EPA does not
agree with the commenter’s view that
removal of affirmative defense
provisions may increase environmental
harm related to catastrophic events. The
EPA believes that it is unlikely the
availability or unavailability of an
affirmative defense will affect a
responsible and competent source
operator’s response to a risk of
explosion. First, an explosion presents
much more serious and more certain
adverse economic consequences for the
source than does the specter of a
potential enforcement action for a CAA
violation, especially because
enforcement agencies and courts are
likely to exercise leniency if the
violation was the result of an
unpreventable malfunction. Second,
even if an affirmative defense were
available, it is only used after initiation
of an enforcement proceeding, and
successful assertion of such a defense in
an enforcement proceeding depends on
meeting all affirmative defense criteria
and is not guaranteed. The EPA does not
believe that a responsible and
competent source operator’s actions in
an emergency situation would be
influenced by speculation that if the
source is subject to an enforcement
action in the future, there may be a
defense to penalties available.

Moreover, as explained in detail in
the SNPR and this document, the court’s
decision in NRDC v. EPA held that
section 113 and section 304 preclude
EPA authority to create affirmative
defense provisions in the Agency’s own
regulations imposing emission
limitations on sources, because such
provisions purport to alter the
jurisdiction of federal courts to assess
liability and impose penalties for
violations of those limits in private civil
enforcement cases. The EPA believes
that the reasoning of the court in that
decision indicates that the states, like
the EPA, have no authority in SIP
provisions to alter the jurisdiction of
federal courts to assess penalties for
violations of CAA requirements through
affirmative defense provisions. If states

lack authority under the CAA to alter
the jurisdiction of the federal courts
through affirmative defense provisions
in SIPs, then the EPA lacks authority to
approve any such provision in a SIP.
The EPA notes that the court in NRDC
v. EPA did not indicate that the
statutory provisions should be
interpreted differently based on
speculation that a given source operator
might allow a catastrophic explosion
because of the absence of an affirmative
defense.

36. Comments that the SNPR did not
meet the procedural requirements of
section 307(d) because the EPA failed to
provide its legal interpretations or
explain the data relied upon in this
rulemaking.

Comment: Commenters claimed that
the EPA violated the procedural
requirements of the CAA in the SNPR.
The commenters asserted that the EPA
designated this rulemaking a section
307(d) action, and the commenters
claimed that the EPA did not follow the
procedures required in section 307(d).
The commenters claimed that the EPA
failed to provide a statement of basis
and purpose that includes “the major
legal interpretations and policy
consideration underlying the proposed
rule.”

In particular, the commenters argued
that the EPA did not provide required
information with regard to its proposed
SIP call concerning the affirmative
defense provisions in the Texas SIP.
Commenters claimed that the SNPR is
deficient because it does not address: (i)
Why the Fifth Circuit decision in
Luminant Generation v. EPA does not
control the present action; (ii) on what
basis the EPA believes it may disregard
the judgment in Luminant Generation v.
EPA; (iii) why the DC Circuit decision,
which does not address the Texas SIP,
should take precedence over the
Luminant Generation v. EPA decision;
(iv) on what basis the EPA believes that
the DC Circuit may reach a different
result than the Fifth Circuit as to the
affirmative defenses in the Texas SIP;
and (v) the grounds for “‘acquiescing” to
the DC Circuit decision in NRDC v. EPA,
which specifically states that it does not
apply to SIP revisions, and ignoring the
relevant holding in the Fifth Circuit.
Commenters cited several cases
claiming that the DC Circuit has held
that, unlike under the Administrative
Procedure Act (APA), under CAA
section 307(d) the EPA is required to
give a detailed explanation of its
reasoning and that commenters should
not be required to “divine the agency’s
unspoken thoughts.”

Response: The EPA disagrees with the
commenters’ premise. The EPA did
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discuss the Luminant Generation v. EPA
decision in the SNPR and also
explained in detail why it believes that
the logic of the DC Circuit’s decision in
NRDC v. EPA supports this SIP call
action for affirmative defense
provisions. Specifically, the EPA
recognized that both the Fifth Circuit
and the DC Circuit were evaluating the
same fundamental question—whether
section 113 and section 304 preclude
the creation of affirmative defense
provisions that alter or eliminate the
jurisdiction of federal courts to
determine liability and impose remedies
for violations of CAA requirements in
judicial enforcement actions. The EPA
explained that, after reviewing the
NRDC v. EPA decision and the
Luminant Generation v. EPA decision,
the Agency determined that its prior
interpretation of the CAA, as advanced
in both courts, is not the best reading of
the statute. Indeed, it is significant that
the Luminant court upheld the EPA’s
approval of affirmative defense
provisions for unplanned events (i.e.,
malfunctions) and the disapproval of
affirmative defenses for planned events
(i.e., startup, shutdown and
maintenance) specifically because the
court deferred to the Agency’s
reasonable interpretation of ambiguous
statutory provisions in the case at hand.
In the SNPR, the EPA explained point
by point why it now believes that the
decision of the DC Circuit in NRDC v.
EPA reflected the better reading of
section 113 and section 304 and thus
that the Agency no longer interprets the
CAA to permit affirmative defenses in
SIP provisions. Therefore, the EPA
believes the Fifth Circuit could also take
a different view of the reasonableness of
the EPA’s resolution of ambiguous
provisions after reviewing the EPA’s
current interpretation of the statute.

37. Comments that the EPA has
recently approved affirmative defense
provisions through various SIP actions
and, therefore, these provisions are
proper under the EPA’s interpretation of
the CAA.

Comment: One commenter noted that
the EPA has never taken issue with the
affirmative defense provisions in states’
SIPs across the many instances where
the EPA has reviewed the states’ later
SIP submissions. The implication of the
commenters’ argument is that if the EPA
has previously approved a SIP
submission and directly or indirectly
reapproved an affirmative defense
provision in the past, this means that
the affirmative defense provision still
meets CAA requirements.

Response: The EPA disagrees with
this comment. As explained in the
EPA’s response in section VIIL.D.18 of

this document, when the EPA takes
final action on a state’s SIP submission,
this does not necessarily entail
reexamination and reapproval of every
provision in the existing SIP. The EPA
often only examines the specific SIP
provision the state seeks to revise in the
SIP submission, which may not include
any affirmative defense provisions. To
the extent the EPA did review and
approve any affirmative defense
provision consistent with its prior
interpretation of the CAA that narrowly
tailored affirmative defenses were
appropriate, the EPA has fully
explained why it is now revising that
interpretation such that past action
based on the earlier interpretation
would no longer provide precedent for
the EPA’s actions. As part of this final
action, applying its revised SSM Policy,
the EPA is taking action to address
affirmative defense provisions in SIPs.
Since the issuance of the court’s opinion
in NRDC v. EPA, the EPA has similarly
taken steps in its own ongoing NSPS
and NESHAP rulemakings to ensure that
any existing affirmative defense
provisions are removed and that no
affirmative defenses are proposed or
finalized.64

38. Comments that affirmative defense
provisions function as structured state
“enforcement discretion” and are an
important tool for states to prioritize
enforcement activities.

Comment: A state commenter
characterized the affirmative defense
contained in the state’s SIP as an
“enforcement discretion” tool that
supports the state’s regulation of excess
emissions during malfunction events
and promotes preventive measures,
proper monitoring and reporting by
sources. The state asserted that removal
of the affirmative defense provision
from the SIP would require the state to
address and track violations that are not
a high priority to the state agency. The
state argued that the affirmative defense
provision provides certainty to the

64 See, e.g., “‘National Emission Standards for
Hazardous Air Pollutants Residual Risk and
Technology Review for Flexible Polyurethane Foam
Production; Final rule,” 79 FR 48073 (August 15,
2014) (announcing decision not to finalize the
proposed affirmative defense); “National Emission
Standards for Hazardous Air Pollutants: Generic
Maximum Achievable Control Technology
Standards; and Manufacture of Amino/Phenolic
Resins; Final rule,” 79 FR 60897 (October 8, 2014)
(announcing decision not to finalize the proposed
affirmative defense); “Oil and Natural Gas Sector:
Reconsideration of Additional Provisions of New
Source Performance Standards; Final rule,” 79 FR
79017 (December 31, 2014) (removing affirmative
defense from regulations); and “National Emission
Standards for Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and Institutional
Boilers and Process Heaters; Proposed rule,” 80 FR
3089 (January 21, 2015) (proposing to remove
affirmative defense from regulations).

regulated community by providing
structure to how the state will exercise
its enforcement discretion. The state
expressed concern that without the
affirmative defense, there will be
uncertainty for the regulated community
and less incentive for sources to make
repairs and submit excess emissions
reports promptly. The commenter
explained that state law requires
reporting of emission events that exceed
an established “reportable” quantity
and that this prompt reporting allows
the state agency to evaluate each event
reported quickly. In investigating
reports of emission events, the state
claimed, it “‘exercises enforcement
discretion only in cases in which it
determines that each affirmative defense
criteria is met,” and the state claimed
that elimination of the affirmative
defense provision would result in an
increase of unavoidable emissions being
treated as violations. In general, the
state objected to the elimination of the
affirmative defense provision because it
would strain the state agency’s
enforcement resources.

Response: These comments
concerning the state’s use of affirmative
defense criteria in structuring the
exercise of its enforcement discretion
(e.g., determining whether to bring an
enforcement action or to further
investigate an emissions events) appear
to be based on a misunderstanding of
the SNPR. This SIP call action directing
states to remove affirmative defense
provisions from SIPs would not prevent
the state from applying such criteria in
the exercise of its own enforcement
discretion. For example, the state is free
to consider factors such as a facility’s
efforts to comply and the facility’s
compliance history in determining
whether to investigate an excess
emissions event or whether to issue a
notice of violation or otherwise pursue
enforcement. Application of such
criteria may well be useful and
appropriate to the state in determining
the best way to allocate its own
enforcement resources. So long as a
state does not use the criteria in such a
way that the state fails to have a valid
enforcement program as required by
section 110(a)(2)(C), the state is free to
use criteria like those of an affirmative
defense as a way to “‘structure” its
exercise of its own enforcement
discretion.

However, as explained in the SNPR,
the EPA’s view is that SIPs cannot
include affirmative defense provisions
that alter the jurisdiction of the federal
court to assess penalties in judicial
enforcement proceeding for violation of
CAA requirements. The EPA has
determined that the specific affirmative
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defense provisions at issue in the SIP of
the state commenter are inconsistent
with CAA requirements for SIP
provisions. In addition, the EPA
interprets the CAA to bar “‘enforcement
discretion” provisions in SIPs that
operate to impose the enforcement
discretion decisions of the state upon
the EPA or any other parties who may
seek to enforce pursuant to section 304.
Pursuant to the requirements of sections
110(k), 110(1) and 193, the EPA has both
the authority and the responsibility to
evaluate SIP submissions to assure that
they meet the requirements of the CAA.
Pursuant to section 110(k)(5), the EPA
has authority and discretion to take
action to require states to revise
previously approved SIP provisions if
they do not meet CAA requirements.

39. Comments that requiring states to
adopt emissions standards that are not
achievable at all times and then
expecting courts to render those
standards lawful by employing
discretion in the assessment of penalties
is contradictory to CAA section
307(b)(2), which mandates pre-
enforcement review.

Comment: Commenters claimed that
courts have consistently held that
regulators cannot rely on enforcement
discretion to establish the achievability
of emission limitations. The
commenters referred to a 1973 case
addressing NSPS regulations in which
they claimed the court remanded the
standard to the EPA to support an “at
all times” standard.

Commenters further asserted that
reliance on the discretion of judges to
decide whether and to what extent
penalties are appropriate is also not
lawful. The commenters claimed that if
a state establishes an emission
limitation on the basis that it is
achievable, then the standard must be
achievable under all circumstances to
which it applies. The commenters
argued that if a state adopts an emission
limitation that is not achievable under
all conditions, then the state must
explain how the standard can be
reasonably enforced. The commenters
concluded that a numerical emission
limitation that cannot be achieved by
sources at all times is not enforceable
because no amount of penalty can deter
the violating conduct. The commenters
recognized that it is reasonable for states
to exercise enforcement discretion
under circumstances when an emission
limitation cannot be met but argued that
it is not reasonable to adopt a SIP that
puts sources in a state of repeated
noncompliance.

Commenters further claimed that the
decision in NRDC v. EPA, while
allowing sources to argue unjust

punishment should not be imposed,
conflicts with the CAA’s requirements
for pre-enforcement review. The
commenters stated that emission
limitations that could have been
challenged at the time of promulgation
are not subject to judicial review in an
enforcement proceeding. Thus, the
commenters claimed that any challenges
to the achievability of a SIP emission
limitation must be made at the time the
emission limitation is promulgated and
that judges will not consider such
arguments in the context of an
enforcement action. The commenters
argued that forcing states to adopt
unachievable standards and then
prohibiting them from including an
affirmative defense for penalties for
unavoidable exceedances creates a
dilemma Congress sought to avoid.

Response: A number of the arguments
that the commenters are raising appear
to go beyond the scope of the affirmative
defense issues in the SNPR. In the
SNPR, the EPA revised its prior
proposal with respect to issues related
exclusively to affirmative defense
provisions in SIPs. These comments are
similar to an argument that any period
during which an emission limitation
cannot be met must be deemed not to
be a violation of the standard. The EPA
is addressing these types of issues, to
the extent that they were raised in
comments on the February 2013
proposal. The EPA does note, however,
that the Agency is not requiring states
to adopt standards that cannot be met
and then providing that states rely only
on enforcement discretion to address
periods of noncompliance. As the EPA
has already noted, states may choose to
adopt standards that are different from
the underlying standards for periods
where the underlying standards cannot
otherwise be met.

The EPA also disagrees with the
comments that the holding in NRDC v.
EPA is inconsistent with section
307(b)(2) that provides that regulations
that could have been challenged at
promulgation cannot later be challenged
in an enforcement action. Nothing in
section 307(b) limits the ability of the
court to consider the criteria of section
113(e), such as good faith efforts of a
source to comply in assessing penalties.
Neither the decision in NRDC'v. EPA
nor this SIP call action requires states to
adopt standards that cannot be met.
Moreover, the public, including
regulated sources, will be able to
comment on the revised emission
limitations developed by states in
response to this SIP call. If an interested
party believes that the state has adopted
unachievable emission limitations, that

party can challenge such standards at
the time of adoption.

40. Comments that the EPA should
announce that it no longer recognizes
existing affirmative defense provisions,
effective immediately.

Comment: Commenters claimed that
because the court held in NRDC v. EPA
that the EPA was without authority to
interpret the CAA to allow affirmative
defenses, the EPA should explicitly
state that it no longer recognizes such
provisions immediately. The
commenters argued that by proceeding
under its authority under section
110(k)(5), the EPA is providing states 18
months to remove the affirmative
defense provisions and that thereafter
the EPA will take additional time to act
upon those SIP revisions under section
110(k). The commenters argued that this
in effect allows sources to continue
relying on affirmative defense
provisions that are not consistent with
CAA requirements for a period of years
into the future. Because the EPA did not
have authority to approve the
affirmative defense provisions in the
first instance, the commenters
contended that the Agency should
simply declare that the affirmative
defense provisions are now null and
void.

Response: The EPA understands the
concerns raised by the commenters but
does not agree that it is inappropriate
for the Agency to proceed under section
110(k)(5). The affirmative defense
provisions at issue in this action are part
of the EPA-approved SIPs for the
affected states. The EPA, as well as
states, cannot unilaterally change
provisions of the approved SIP without
following appropriate notice-and-
comment procedures. To the extent that
the commenters were advocating that
the EPA should have proceeded under
its authority to do error corrections
under section 110(k)(6) rather than a SIP
call under section 110(k)(5), the Agency
has explained in detail in the February
2013 proposal and this document why
it is more appropriate to proceed via SIP
call instead. Under the SIP call process,
the EPA cannot declare approved SIP
provisions null and void prior to state
submission and Agency approval of
revised SIP provisions.

41. Comments that instead of acting
through a nationwide SIP call action,
the EPA should have worked
individually with states to correct any
deficient SIP provisions.

Comment: One commenter stated that
rather than using a SIP call to address
SSM issues in existing SIPs, the EPA
should work with each state’s air agency
individually to identify and address SIP
deficiencies and work through the
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normal rulemaking and SIP revision
processes to correct any identified
problems.

Response: The CAA provides a
mechanism specifically for the
correction of flawed SIPs. Section
110(k)(5) provides: “Whenever the
Administrator finds that the applicable
implementation plan for any area is
substantially inadequate to . . . comply
with any requirement of [the Act], the
Administrator shall require the State to
revise the plan as necessary to correct
such inadequacies.” This type of action
is commonly referred to as a “SIP call.”
The EPA, in this action, is using a SIP
call to notify states of flawed provisions
in SIPs and initiate a process for
correction of those provisions.

The EPA, largely through its Regional
Offices, has individually reviewed each
state provision subject to the SIP call.
The EPA will work closely with each
state, during future rulemaking actions
taken by states to adopt SIP revisions
and then subsequent actions by the
EPA, to determine whether these
adopted SIP revisions meet the mandate
of the SIP call and are consistent with
CAA requirements. As part of these
actions, each individual state will work
closely with the EPA to address the SIP
deficiencies identified in this action.

42. Comments that the EPA should
not consider those comments on the
February 2013 proposal that concern
affirmative defense provisions in SIPs to
no longer be relevant.

Comment: One commenter disagreed
with the EPA’s decision not to respond
to certain comments submitted on the
February 2013 proposal, to the extent
the comments applied to issues related
to affirmative defense provisions in SIPs
generally or to issues related to specific
affirmative defense provisions identified
by the Petitioner, on a basis that those
comments are no longer relevant if the
EPA finalizes its action as proposed in
the SNPR. According to the commenter,
the EPA’s interpretation of the CAA has
not changed so as to exclude the other
SSM provisions in the proposed action,
and this alone shows that the comments
submitted on the February 2013
proposal are still relevant.

Response: The EPA’s proposed action
on the Petition in the SNPR superseded
the February 2013 proposal with respect
to the issues related to affirmative
defense provisions in SIPs. As
explained in detail in the SNPR, after
the February 2013 proposal, a federal
court ruled that the CAA precludes
authority of the EPA to create
affirmative defense provisions
applicable to private civil suits in its
own regulations. As a result, the EPA
issued the SNPR to propose applying a

revised interpretation of the CAA to
affirmative defense provisions in SIPs
consistent with the reasoning of court’s
decision in NRDC v. EPA. The EPA
supplemented and revised its proposed
response to the issues raised in the
Petition to the extent they concern
affirmative defenses in SIPs, and the
EPA solicited comment on its revised
proposed response. Because the EPA’s
interpretation of the CAA with respect
to the legal basis for affirmative defense
provisions in SIPs changed from the
time of the February 2013 proposal to
the SNPR, comments on the February
2013 proposal, to the extent they
concern affirmative defenses in SIPs, are
not relevant to the EPA’s revised
proposed action. For example,
comments on the February 2013
proposal that argue that the EPA was
wrong to interpret the CAA to allow
affirmative defense provisions for
malfunction events but not for startup or
shutdown events are not relevant when
the Agency’s interpretation of the CAA
is now that no such affirmative defense
provisions are valid. Similarly,
comments that the criteria that the EPA
previously recommended for valid
affirmative defense provisions were too
many, too few, too stringent or too lax
simply have no relevance when the EPA
does not interpret the CAA to allow any
such affirmative defense provisions
regardless of the number, nature or
stringency of the criteria for qualifying
for the affirmative defense. The EPA
believes that it is reasonable for the
Agency to determine that comments that
have no bearing on the proposed action
concerning affirmative defense
provisions in the SNPR are not relevant.
Because the EPA is finalizing the action
on the Petition as proposed in the SNPR
concerning affirmative defense
provisions in SIPs, it is doing so based
on evaluation of the comments that are
relevant to the SNPR.

V. Generally Applicable Aspects of the
Final Action in Response to Request for
the EPA’s Review of Specific Existing
SIP Provisions for Consistency With
CAA Requirements

A. What the Petitioner Requested

The Petitioner’s second request was
for the EPA to find as a general matter
that SIPs “containing an SSM
exemption or a provision that could be
interpreted to affect EPA or citizen
enforcement are substantially
inadequate to comply with the
requirements of the Clean Air Act.” 65 In
addition, the Petitioner requested that if
the EPA finds such defects in existing

65 Petition at 14.

SIPs, the EPA ““issue a call for each of
the states with such a SIP to revise it in
conformity with the requirements or
otherwise remedy these defective
SIPs.” 66

The Petitioner argued that many SIPs
currently contain provisions that are
inconsistent with the requirements of
the CAA. According to the Petitioner,
these provisions fall into two general
categories: (1) Exemptions for excess
emissions by which such emissions are
not treated as violations; and (2)
enforcement discretion provisions that
may be worded in such a way that a
decision by the state not to enforce
against a violation could be construed
by a federal court to bar enforcement by
the EPA under CAA section 113, or by
citizens under CAA section 304.

First, the Petitioner expressed concern
that many SIPs have either automatic or
discretionary exemptions for excess
emissions that occur during periods of
SSM. Automatic exemptions are those
that, on the face of the SIP provision,
provide that any excess emissions
during such events are not violations
even though the source exceeds the
otherwise applicable emission
limitations. These provisions preclude
enforcement by the state, the EPA or
citizens, because by definition these
excess emissions are defined as not
violations. Discretionary exemptions or,
more correctly, exemptions that may
arise as a result of the exercise of
“director’s discretion” by state officials,
are exemptions from an otherwise
applicable emission limitation that a
state may grant on a case-by-case basis
with or without any public process or
approval by the EPA, but that do have
the effect of barring enforcement by the
EPA or citizens. The Petitioner argued
that “[e]xemptions that may be granted
by the state do not comply with the
enforcement scheme of title I of the Act
because they undermine enforcement by
the EPA under section 113 of the Act or
by citizens under section 304.”

The Petitioner explained that all such
exemptions are fundamentally at odds
with the requirements of the CAA and
with the EPA’s longstanding
interpretation of the CAA with respect
to excess emissions in SIPs. SIPs are
required to include emission limitations
designed to provide for the attainment
and maintenance of the NAAQS and for
protection of PSD increments. The
Petitioner emphasized that the CAA
requires that such emission limitations
be “continuous” and that they be
established at levels that achieve
sufficient emissions control to meet the
required CAA objectives when adhered

o6 Id.
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to by sources. Instead, the Petitioner
contended, exemptions for excess
emissions through “loopholes” in SIP
provisions often result in real-world
emissions that are far higher than the
level of emissions envisioned and
planned for in the SIP.

Second, the Petitioner expressed
concern that many SIPs have provisions
that may have been intended to govern
only the exercise of enforcement
discretion by the state’s own personnel
but are worded in a way that could be
construed to preclude enforcement by
the EPA or citizens if the state elects not
to enforce against the violation. The
Petitioner contended that “any SIP
provision that purports to vest the
determination of whether or not a
violation of the SIP has occurred with
the state enforcement authority is
inconsistent with the enforcement
provisions of the Act.”

After articulating these overarching
concerns with existing SIP provisions,
the Petitioner requested that the EPA
evaluate specific SIP provisions
identified in the separate section of the
Petition titled, “Analysis of Individual
States’ SSM Provisions.” 67 In that
section, the Petitioner identified specific
provisions in the SIPs of 39 states that
the Petitioner believed to be
inconsistent with the requirements of
the CAA and explained in detail the
basis for that belief. In the conclusion
section of the Petition, the Petitioner
listed the SIP provisions in each state
for which it seeks a specific remedy. A
more detailed explanation of the
Petitioner’s arguments appears in the
2013 February proposal.68

B. What the EPA Proposed

In its February 2013 proposal, the
EPA proposed to deny in part and to
grant in part the Petition with respect to
this two-part request. The EPA
explained its longstanding
interpretations of the CAA with respect
to SIP provisions that apply to excess
emissions during SSM events. The EPA
also agreed that automatic exemptions,
discretionary exemptions via director’s
discretion, ambiguous enforcement
discretion provisions that may be read
to preclude EPA or citizen enforcement
and affirmative defense provisions can
interfere with the overarching objectives
of the CAA, such as attaining and
maintaining the NAAQS, protecting
PSD increments and improving
visibility. Such provisions in SIPs can
interfere with effective enforcement by
air agencies, the EPA and the public to

67 Petition at 17.

68 See February 2013 proposal, 78 FR 12459 at
12473-74 (February 22, 2013).

assure that sources comply with CAA
requirements, and such interference is
contrary to the fundamental
enforcement structure provided in CAA
sections 113 and 304.

Accordingly, the EPA evaluated each
of the specific SIP provisions that the
Petitioner identified to determine
whether it is consistent with CAA
requirements for SIP provisions. The
EPA conducted this evaluation in light
of its interpretations of the CAA
reflected in the SSM Policy and recent
court decisions pertaining to relevant
issues. In section IX of the February
2013 proposal, the EPA provided its
proposed view with respect to each of
these SIP provisions. The EPA solicited
comment on its proposed grant or denial
of the Petition for each of the specific
SIP provisions and its rationale for the
proposed action. Through consideration
of the overarching issues raised by the
Petition, and informed by the evaluation
of the specific SIP provisions identified
in the Petition as a group, the EPA also
determined that it was necessary to
reiterate, clarify and amend its SSM
Policy. The EPA thus took comment on
its interpretations of the CAA set forth
in the SSM Policy in order to assure that
it provides comprehensive and up-to-
date guidance to states concerning SIP
provisions applicable to emissions from
sources during SSM events.

C. What Is Being Finalized in This
Action

The EPA is taking final action to deny
in part and to grant in part the Petition
with respect to the request to find
specific SIP provisions inconsistent
with the CAA as interpreted by the
Agency in the SSM Policy. The EPA is
also taking final action to grant the
Petition on the request to make a finding
of substantial inadequacy and to issue a
SIP call for specific existing SIP
provisions. The basis for the SIP call is
that these provisions include an
automatic exemption, a discretionary
exemption, an inappropriate
enforcement discretion provision, an
affirmative defense provision, or other
form of provision that is inconsistent
with CAA requirements for SIP
provisions. For those SIP provisions that
the EPA has determined to be consistent
with CAA requirements, however, the
Agency is taking final action to deny the
Petition and taking no further action
with respect to those provisions. The
specific SIP provisions at issue are
discussed in detail in section IX of this
document.

As a result of its review of the issues
raised by the Petition, the EPA is also
through this action clarifying, reiterating
and updating its SSM Policy to make

certain that it provides comprehensive
and up-to-date guidance to air agencies
concerning SIP provisions to address
emissions during SSM events,
consistent with CAA requirements.
With respect to automatic exemptions
from emission limitations in SIPs, the
EPA’s longstanding interpretation of the
CAA is that such exemptions are
impermissible because they are
inconsistent with the fundamental
requirements of the CAA. The EPA has
reiterated this point in numerous
guidance documents and rulemaking
actions and is reaffirming that
interpretation in this final action. By
exempting emissions that would
otherwise constitute violations of the
applicable emission limitations, such
exemptions interfere with the primary
air quality objectives of the CAA (e.g.,
attainment and maintenance of the
NAAQS), undermine the enforcement
structure of the CAA (e.g., the
requirement that all SIP provisions be
legally and practically enforceable by
states, the EPA and parties with
standing under the citizen suit
provision), and eliminate the incentive
for emission sources to comply at all
times, not solely during normal
operation (e.g., incentives to be properly
designed, maintained and operated so as
to minimize emissions of air pollutants
during startup and shutdown or to take
prompt steps to rectify malfunctions).

The court’s decision in Sierra Club v.
Johnson concerning exemptions for
SSM events in the EPA’s own
regulations has reemphasized the fact
that emission limitations under the CAA
are required to be continuous. The court
held that this statutory requirement
precludes emission limitations that
would allow periods during which
emissions are exempt. Moreover, from a
policy perspective, the EPA notes that
the existence of impermissible
exemptions in SIP provisions has the
potential to lessen the incentive for
development of control strategies that
are effective at reducing emissions
during certain modes of source
operation such as startup and
shutdown, even while such strategies
could become increasingly helpful for
various purposes, including attaining
and maintaining the NAAQS. The issue
of automatic exemptions for SSM events
in SIP provisions is discussed in more
detail in section VIL A of this document.

With respect to discretionary
exemptions from emission limitations in
SIPs, the EPA also has a longstanding
interpretation of the CAA that prohibits
“director’s discretion” provisions in
SIPs if they provide unbounded
discretion to allow what would amount
to a case-specific revision of the SIP
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without meeting the statutory
requirements of the CAA for SIP
revisions. In particular, the EPA
interprets the CAA to preclude SIP
provisions that provide director’s
discretion authority to create
discretionary exemptions for violations
when the CAA would not allow such
exemptions in the first instance. As with
automatic exemptions for excess
emissions during SSM events,
discretionary exemptions for such
emissions interfere with the primary air
quality objectives of the CAA,
undermine the enforcement structure of
the CAA and eliminate the incentive for
emission sources to minimize emissions
of air pollutants at all times, not solely
during normal operations. Through this
action, the EPA is reiterating its
interpretation of the provisions of the
CAA that preclude unbounded
director’s discretion provisions in SIPs.
The EPA is also explaining two ways in
which air agencies may elect to correct
a director’s discretion type of
deficiency. The issue of director’s
discretion in SIP provisions applicable
to SSM events is discussed in more
detail in section VILC of this document.

With respect to enforcement
discretion provisions in SIPs, the EPA
also has a longstanding interpretation of
the CAA that SIPs may contain such
provisions concerning the exercise of
discretion by the air agency’s own
personnel, but such provisions cannot
bar enforcement by the EPA or by other
parties through a citizen suit.®® In the
event such a SIP provision could be
construed by a court to preclude EPA or
citizen enforcement, that provision
would be at odds with fundamental
requirements of the CAA pertaining to
enforcement. Such provisions in SIPs
can interfere with effective enforcement
by the EPA and the public to assure that
sources comply with CAA requirements,
and this interference is contrary to the
fundamental enforcement structure
provided in CAA sections 113 and 304.
The issue of enforcement discretion in
SIP provisions applicable to SSM events
is discussed in more detail in section
VIL.D of this document.

The EPA has evaluated the concerns
expressed by the Petitioner with respect
to each of the identified SIP provisions
and has considered the specific remedy
sought by the Petitioner. Through
evaluation of comments on the February
2013 proposal and the SNPR, the EPA
has taken into account the perspective
of other stakeholders concerning the
proper application of the CAA and the
Agency’s preliminary evaluation of the

69 See, e.g., 1983 SSM Guidance at Attachment
p. 2.

specific SIP provisions identified in the
Petition. In many instances, the EPA has
concluded that the Petitioner’s analysis
is correct and that the provision in
question is inconsistent with CAA
requirements for SIPs. For those SIP
provisions, the EPA is granting the
Petition and is simultaneously making a
finding of substantial inadequacy and
issuing a SIP call to the affected state to
rectify the specific SIP inadequacy. In
other instances, however, the EPA
disagrees with the Petitioner’s analysis
of the provision, in some instances
because the analysis applied to
provisions that have since been
corrected in the SIP. For those
provisions, the EPA is therefore denying
the Petition and taking no further
action. In summary, the EPA is granting
the Petition in part, and denying the
Petition in part, with respect to all of the
specific existing SIP provisions for
which the Petitioner requested a
remedy. The EPA’s evaluation of each of
the provisions identified in the Petition
and the basis for the final action with
respect to each provision is explained in
detail in section IX of this document.

D. Response to Comments Concerning
the CAA Requirements for SIP
Provisions Applicable to SSM Events

The EPA received numerous
comments, both supportive and adverse,
concerning the Agency’s decision to
propose action on the Petition with
respect to the overarching issues raised
by the Petitioner. A number of these
comments also raised important issues
concerning the rights of citizens to
petition their government, the process
by which the EPA evaluated the issues
raised in the Petition and the relative
authorities and responsibilities of states
and the EPA under the CAA. Many
commenters raised the same conceptual
issues and arguments. For clarity and
ease of discussion, the EPA is
responding to these overarching
comments, grouped by topic, in this
section of this document. The responses
to more specific substantive issues
raised by commenters on the EPA’s
interpretation of the CAA in the SSM
Policy appear in other sections of this
document that focus on particular
aspects of this action.

1. Comments that the EPA should not
have responded to the petition for
rulemaking or that the EPA was wrong
to do so.

Comment: Some commenters opposed
the EPA’s proposed action on the
Petition in the February 2013 proposal
entirely and alleged that it is “‘sue-and-
settle rulemaking” or “regulation by
litigation.” Commenters stated that the
“proposed rule and corresponding

aggressive deadline schedule stem
from” a settlement of litigation brought
by Sierra Club to respond to the
Petition.

Some commenters expressed concern
that the EPA’s proposed action was
made in response to a settlement
agreement, through a process that, the
commenters alleged, did not permit any
opportunity for participation by affected
parties. Other commenters, believing
that the EPA’s proposed action was
taken to fulfill a consent decree
obligation, argued that consent decree
deadlines “often do not allow EPA
enough time to write quality
regulations” or would not allow
“opportunity to properly research and
investigate the effect of State SSM
provisions or the State’s ability to meet
the NAAQS, or to determine whether
the SSM provisions are somehow
inconsistent with the CAA.” The
commenters alleged that the process
“bypasses the traditional rulemaking
concepts of transparency and effective
public participation” and ‘‘sidesteps the
proper rulemaking channels and
undercuts meaningful opportunities for
those affected by the proposed rule to
develop and present evidence that
would support a competing and fully
informed viewpoint on the substantive
issues during the rulemaking process.”

Response: The EPA believes that these
comments reflect fundamental
misunderstandings about this action.
This is a rulemaking in which the EPA
is taking action to respond to a petition
for rulemaking, and it has undergone a
full notice-and-comment rulemaking
process as provided for in the CAA. In
the February 2013 proposal, the EPA
proposed to take action on the Petition.
Under the CAA, the APA and the U.S.
Constitution, citizens have the right to
petition the government for redress. For
example, the APA provides that “[e]ach
agency shall give an interested person
the right to petition for the issuance,
amendment, or repeal of a rule.” 70
When citizens file a petition for
rulemaking, they are entitled to a
response to such petition—whether that
response is to grant the petition, to deny
the petition, or to partially grant and
partially deny the petition as has
occurred in this rulemaking action.

Some of these commenters expressed
concern that the EPA’s action on the
Petition was the result of the Agency’s
obligations under a consent decree or
settlement agreement and that this fact
in some way invalidates the substantive
action. First, the EPA notes that the
action was undertaken not in response
to a consent decree but rather in

705 U.S.C. 553(e).
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response to a settlement agreement.
Second, the EPA notes that this
settlement agreement was entered into
by the Agency and the Sierra Club in
order to resolve allegations that the EPA
was not correctly evaluating and acting
upon SIP submissions from states. In
particular, the Sierra Club claimed that
the EPA was illegally ignoring existing
deficiencies in the SIPs of many states,
including existing allegedly deficient
provisions concerning the treatment of
excess emissions during SSM events,
when acting on certain SIP submissions.
As aresult, the Sierra Club alleged, the
EPA was acting in contravention of its
obligations under the CAA and various
consent decrees and thus should be held
in contempt for failure to address these
issues. In order to resolve these
allegations, the EPA agreed only to take
action on a petition for rulemaking and
to take the action that it deemed
appropriate after evaluation of the
allegations in the petition. The terms of
the settlement agreement underwent
public comment and are a matter of
public record and are in the docket for
this rulemaking.”?

The EPA does not enter into
settlement agreements lightly, nor does
the EPA enter into settlement
agreements without following the full
public process required by CAA section
113(g), which the Agency followed in
this case.”2 The EPA solicited comment
on the draft settlement agreement as
required by section 113(g). In no case
does the EPA enter into a settlement
agreement that has not been officially
reviewed not only by the Agency but
also by the Department of Justice. Thus,
contrary to the commenters’
implications, this rulemaking is the
result of an appropriate settlement
agreement that did undergo public
comment and is legitimate.

In acting on the Petition the EPA has
followed all steps of a notice-and-
comment rulemaking, as governed by
applicable statutes, regulations and
executive orders, including a robust
process for public participation. When
the EPA initially proposed to take action
on the Petition, in February 2013, it
simultaneously solicited public
comment on all aspects of its proposed
response to the issues in the Petition
and in particular on its proposed action
with respect to each of the specific
existing SIP provisions identified by the
Petitioner as inconsistent with the

71 See Settlement Agreement executed November
30, 2011, in the rulemaking docket at EPA-HQ-
OAR-2012—-0322-0039.

72 See “‘Proposed Settlement Agreement, Clean
Air Act Citizen Suit” (notice of proposed settlement
agreement; request for public comment), 76 FR
54465 (September 1, 2011).

requirements of the CAA. In response to
requests, the EPA extended the public
comment period for this proposal to
May 13, 2013, which is 80 days from the
date the proposed rulemaking was
published in the Federal Register and
89 days from the date the proposed
rulemaking was posted on the EPA’s
Web site.”® The EPA deemed this
extension appropriate because of the
issues raised in the February 2013
proposal. The EPA also held a public
hearing on March 12, 2013. In response
to this proposed action, the EPA
received approximately 69,000 public
comments, including over 50 comment
letters from state and local governments,
over 150 comment letters from industry
commenters, over 25 comment letters
from public interest groups and many
thousands of comments from individual
commenters. Many of these comment
letters were substantial and covered
numerous issues.

Similarly, when the EPA ascertained
that it was necessary to revise its
proposed action on the Petition with
respect to affirmative defenses in SIP
provisions, the Agency issued the
SNPR. In that supplemental proposal, in
September 2014, the EPA fully
explained the issues and took comment
on the questions related to whether
affirmative defense provisions are
consistent with CAA requirements
concerning the jurisdiction of courts in
enforcement actions, and thus whether
such provisions are consistent with
fundamental CAA requirements for SIP
provisions. The EPA provided a public
comment period ending November 6,
2014, which is 50 days from the date the
SNPR was published in the Federal
Register and 62 days from the date the
SNPR was posted on the EPA’s Web
site. The EPA believes that the comment
period was sufficient given that the
subject of the SNPR was limited to the
narrow issue of whether affirmative
defense provisions are consistent with
CAA requirements. The EPA also held
a public hearing on the SNPR on
October 7, 2014 on the specific topic of
the legitimacy of affirmative defense
provisions in SIPs. In response to the
SNPR, the EPA received over 20,000
public comments, including at least 9
comment letters from states and local
governments, over 40 comment letters
from industry commenters, at least 6
comment letters from public interest

73 See ““State Implementation Plans: Response to
Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls To Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown, and Malfunction; Notice of
extension of public comment period,” 78 FR 20855
(April 8, 2013), in the rulemaking docket at EPA—
HQ-OAR-2012-0322-0126.

groups, and many thousands of
comments from individual commenters.

2. Comments that EPA’s action on the
Petition violates “cooperative
federalism.”

Comment: Many commenters asserted
that the EPA’s proposed action on the
Petition and the issuance of this SIP call
violate principles of cooperative
federalism because they impermissibly
substitute the EPA’s judgment for that of
the states in the development of SIPs.
This argument was raised by both air
agency and industry commenters.

These commenters described the
relationship between states and the EPA
with respect to SIPs in general. The
commenters stated that Congress
designed the CAA as a regulatory
partnership between the EPA and the
states, i.e., a relationship based on
“cooperative federalism.” Under
cooperative federalism, the commenters
noted, the EPA has the primary
responsibility to identify air pollutants
that endanger the public health and
welfare and to set national standards for
those pollutants. By contrast, the states
have primary responsibility to
determine how to achieve those national
standards by developing federally
enforceable measures through SIPs.
According to these commenters,
however, once a state has made a SIP
submission, the EPA’s role is relegated
exclusively to the ministerial function
of reviewing whether the SIP
submission will result in compliance
with the NAAQS. Similarly, the
commenters claim that when EPA is
evaluating in the context of a SIP call
whether a state’s existing SIP continues
to meet applicable CAA requirements,
the only relevant question is whether
the existing SIP will result in
compliance with the NAAQS. Thus, the
commenters claimed that by finding
certain existing SIP provisions
substantially inadequate because they
are legally deficient to meet CAA
requirements for SIP provisions, the
EPA is usurping state authority under
the cooperative-federalism structure of
the CAA.

To support this view, many
commenters cited to the “Train-Virginia
line of cases,” named for the U.S.
Supreme Court case Train v. Natural
Resources Defense Council, Inc.,”* and
to the D.C. Circuit case Virginia v.
EPA.75 The D.C. Circuit has described
these cases as defining a “federalism
bar” that constrains the EPA’s authority
with respect to evaluation of state SIPs

74421 U.S. 60 (1975).
75108 F.3d 1397 (D.C. Cir. 1997).
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under section 110.76 Many commenters
asserted that this federalism bar limits
the EPA’s oversight of state SIPs
exclusively to whether a SIP will result
in compliance with the NAAQS. The
commenters evidently construe
“compliance with the NAAQS” very
narrowly to mean the SIP will factually
result in attainment of the NAAQS,
regardless of whether the SIP provisions
in fact meet all applicable CAA
requirements (e.g., the requirement that
the SIP emission limitations be
continuous and enforceable).
Accordingly, most of these commenters
selectively quoted or cited a passage in
Train,”? and similar passages in circuit
court opinions following Train, for the
proposition that the EPA cannot issue a
SIP call addressing the SIP provisions at
issue in this SIP call action. Some of
these commenters asserted that if the
EPA were to finalize this action, the
states would have “nothing left” of their
discretion in SIP development and
implementation in the future.

Response: The EPA agrees that the
CAA establishes a framework for state-
federal partnership based on
cooperative federalism. The EPA does
not, however, agree with the
commenters’ characterization of that
relationship. The EPA explained its
view of the cooperative-federalism
structure in the February 2013 proposal,
especially the fact that under this
principle both states and the EPA have
authorities and responsibilities with
respect to implementing the
requirements of the CAA.78 The EPA
believes that the commenters
fundamentally misunderstand or
inaccurately describe this action, as well
as the ““division of responsibilities’
between the states and the federal
government” in section 110 that is
described in the Train-Virginia line of
cases.””

In CAA section 110(a)(1), Congress
imposed the duty upon all states to have
a SIP that provides for “the
implementation, maintenance, and
enforcement” of the NAAQS. In section
110(a)(2), Congress clearly set forth the
basic SIP requirements that “[e]ach such
plan shall” satisfy.89 By using the

76 See, e.g., Michigan v. EPA, 213 F.3d 663, 687
(D.C. Cir. 2000).

77 See 421 U.S. at 79.

78 See 78 FR 12459 at 12468; Background
Memorandum at 1-3.

79 See Virginia v. EPA, 108 F.3d 1397, 1407 (D.C.
Cir. 1997) (quoting Train, 421 U.S. at 79).

80 Section 110(a)(2) (emphasis added); see EPA v.
EME Homer City Generation, L.P., 134 S. Ct. 1584,
1600 (2014) (holding that section 110(a)(2) “speaks
without reservation’ regarding what “‘components”
a SIP “‘shall’ include™); H. Rept. 101-490, at 217
(calling the provisions of section 110(a)(2)(A)
through (M) “the basic requirements of SIPs”).

mandatory ‘“‘shall”” in section 110(a)(2),
Congress established a framework of
mandatory requirements within which
states may exercise their otherwise
considerable discretion to design SIPs to
provide for attainment and maintenance
of the NAAQS and to meet other CAA
requirements. In other sections of the
Act, Congress also imposed additional,
more specific SIP requirements (e.g., the
requirement in section 189 that states
impose RACM-level emission
limitations on sources located in PM; s
nonattainment areas).

In particular, this SIP call action
concerns whether SIP provisions satisfy
section 110(a)(2)(A), which requires that
each SIP ““[shall] include enforceable
emission limitations and other control
measures, means, or techniques
(including economic incentives such as
fees, marketable permits, and auctions
of emissions rights), as well as
schedules and timetables for
compliance, as may be necessary or
appropriate to meet the applicable
requirements of this chapter.”

As explained in the February 2013
proposal, the automatic and
discretionary exemptions for emissions
from sources during SSM events at issue
in this action fail to meet this most basic
SIP requirement and are also
inconsistent with the enforcement
requirements of the CAA. Similarly, the
enforcement discretion provisions at
issue in this action that have the effect
of barring enforcement by EPA or
citizens fail to meet this requirement for
enforceable emission limitations by
interfering with the enforcement
structure of the CAA as established by
Congress. The affirmative defense
provisions at issue are similarly
inconsistent with the requirement that
SIPs provide for enforcement of the
NAAQS and also contravene the
statutory jurisdiction of courts to
determine liability and to impose
remedies for violations of SIP
requirements. Each of these types of
deficient SIP provisions is thus
inconsistent with legal requirements of
the CAA for SIP provisions. Contrary to
the claims of many commenters, the
EPA has authority and responsibility to
assure that a state’s SIP provisions in
fact comply with fundamental legal
requirements of the CAA as part of the
obligation to ensure that SIPs protect the
NAAQS.81

81 The EPA notes that many of the specific SIP
elements required in section 110(a)(2) are not
themselves stated in terms of attainment and
maintenance of the NAAQS. Instead, these
requirements are part of the SIP structure that
Congress deemed necessary to support
implementation, maintenance and enforcement of

The Train-Virginia line of cases
affirms the plain language of the Act—
that in addition to providing generally
for attainment and maintenance of the
NAAQS, all state SIPs must satisfy the
specific elements outlined in section
110(a)(2). Even setting aside that Train
predated substantive revisions to the
CAA that strengthened section
110(a)(2)(A) in ways relevant here,32 the
Train Court clearly stated that section
110(a)(2) imposes additional
requirements for state submissions to be
accepted, independent of the general
obligation to meet the NAAQS. Many
commenters on the February 2013
proposal selectively quoted or cited
only portions of the following excerpt
from Train, omitting or ignoring the
portions emphasized here:

The Agency is plainly charged by the Act
with the responsibility for setting the
national ambient air standards. Just as
plainly, however, it is relegated by the Act
to a secondary role in the process of
determining and enforcing the specific,
source-by-source emission limitations which
are necessary if the national standards it has
set are to be met. Under § 110(a)(2), the
Agency is required to approve a state plan
which provides for the timely attainment and
subsequent maintenance of ambient air
standards, and which also satisfies that
section’s other general requirements. The Act
gives the Agency no authority to question the
wisdom of a State’s choices of emission
limitations if they are part of a plan which
satisfies the standards of § 110(a)(2) . . . .
Thus [i.e., provided the state plan satisfies
the basic requirements of § 110(a)(2)], so long
as the ultimate effect of a State’s choice of
emission limitations is compliance with the
national standards for ambient air, the State
is at liberty to adopt whatever mix of
emission limitations it deems best suited to
its particular situation.83

the NAAQS, as well as to meet other objectives
such as protection of PSD increments and visibility.

82 For example, to the extent the Train Court was
construing section 110(a)(2)’s emission limitation
provision, it is important to note that while that
statutory section before the Train Court required
approvable SIPs to include certain controls
“necessary to insure compliance with [the] primary
or secondary standards” (i.e., the NAAQS), see CAA
of 1970, Pub. L. 91-604, section 4(a), 84 Stat. 1676,
1680 (December 31, 1970), that section now more
broadly speaks of controls ‘“‘necessary or
appropriate to meet the applicable requirements of
this chapter” (i.e., the CAA). Section 110(a)(2)(A)
(emphasis added). Among the other relevant textual
changes are the qualification that emission
limitations and other controls be “enforceable,” id.;
a statutory definition of “emission limitation” that
adds requirements not contemplated by Train,
compare Section 302(k), with Train, 421 U.S. at 78;
as well as a recharacterization of section 110(a)(2)’s
emission limitation requirement from one bearing
on whether “[tlhe Administrator shall approve such
plan,” see Pub. L. 91-604, section 4(a), 84 Stat. at
1680, to a requirement expressly directed at what
“[e]ach plan shall” include.

83421 U.S. at 79 (emphasis added) (footnotes
omitted).
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When read in its entirety, without
omitting the portions italicized above,
Train clearly does not stand for the
proposition that SIPs must be judged
exclusively on the basis of whether they
will ensure attainment and maintenance
of the NAAQS. To the contrary, the
Court made clear that approvable SIP
submissions must not only provide for
attainment and maintenance of the
NAAQS but must also satisfy section
110(a)(2)’s ““other general requirements

84 Furthermore, while states
have great latitude to select emission
limitations, Train explained that those
emission limitations must nevertheless
be “part of a plan which satisfies the
standards of §110(a)(2). . . .”’85
Finally, the EPA notes that many
commenters quoting the final sentence
excerpted above typically excluded the
word “Thus,” which references the
preceding sentence stating that SIPs
must “satisfy [section 110(a)(2)]’s other
general requirements.” 8¢ By omitting
the word “‘thus,” and the passages
concerning the obligation of states to
comply with section 110(a)(2) and other
obligations of the CAA, the commenters
disregard the critical point that the EPA
has the statutory responsibility to assure
that state SIPs meet the specific
requirements of the CAA, not merely
that they provide for attainment of the
NAAQS regardless of whether they meet
other mandatory legal requirements.8”
In short, the Train Court did not hold
that SIPs must merely provide for
attainment of the NAAQS even under
the 1970 Act, much less the text of the
CAA applicable today. To the contrary,
the U.S. Supreme Court indicated that
approvable state plans were also
required to meet other legal
specifications of the CAA for SIPs such
as those in section 110(a)(2) and that the
EPA’s responsibility is to determine
whether they do so. The EPA’s own

84 See id. (emphasis added).

85 See id. The EPA notes that section 110(a)(2)
and other sections relevant to SIPs in fact contain
numerous procedural and substantive requirements
that air agencies must meet. Section 110(a) is not
composed of a single sentence that directs states
merely to attain the NAAQS; it is replete with legal
requirements applicable to SIPs that help to assure
that a SIP will successfully meet that objective.

86 See id.

87 As a related point, the EPA notes that
commenters claiming that the proposed SIP call
was a violation of cooperative federalism likewise
typically did not address the existence or
significance of sections 110(k), 110(1) and 193. All
of these provisions indicate that the EPA has
statutory authority and responsibility to approve or
disapprove SIP submissions, based upon whether
they meet applicable requirements of the CAA. The
EPA fully explained its views concerning its
authority and responsibility under these provisions
in the February 2013 proposal. See 78 FR 12459 at
12471, 12477-78, 12483-89; Background
Memorandum at 2-3.

obligations with respect to evaluating
SIPs under sections 110(k)(3), 110(1) and
193 continue to provide this authority
and responsibility today.

After Train, one of the cases most
frequently cited by commenters for its
discussion of cooperative federalism
was the D.C. Circuit’s decision in EME
Homer City Generation, L.P. v. EPA, a
case since overturned by the U.S.
Supreme Court.88 In that case arising
under section 110(a)(2), the D.C. Circuit
vacated the EPA’s Cross-State Air
Pollution Rule for two reasons, one
being related to statutory interpretation
of section 110(a)(2)(D)(i), the other being
““a second, entirely independent
problem” based on the EPA’s purported
overstep of the federalism bar identified
in the Train-Virginia line of cases.8?
After recounting a list of decisions that
recognize the cooperative-federalism
structure of the CAA, the D.C. Circuit
concluded that even though states have
the “primary responsibility” for
implementing the NAAQS, in this case
the states had no responsibility to
address interstate transport until the
EPA first quantified the obligations of
the states. The dissent described the
majority’s application of the Train-
Virginia cases as “‘a redesign of
Congress’s vision of cooperative
federalism in implementing the CAA

. .7 90 The commenters approvingly
cited to the D.C. Circuit's EME Homer
City decision, evidently to illustrate the
importance of states’ role under section
110. That states are given the first
opportunity to develop a SIP that
complies with section 110 is not in
dispute. What is in dispute are the
authority and the responsibility of the
EPA to take action when states fail to
comply with all of the requirements for
SIP provisions under the CAA, whether
that requirement is to address interstate
transport or to meet other specific legal
requirements of the Act applicable to
SIP provisions.

The U.S. Supreme Court reversed the
EME Homer City decision in June
2014,91 rendering suspect the D.C.
Circuit’s interpretation of the Train-
Virginia line of cases, as well as
rendering suspect the commenters’ even
broader characterization of that
interpretation as per se authorizing the
states to create provisions such as the
SSM exemptions and affirmative
defenses at issue in this SIP call. The
U.S. Supreme Court held that the

88696 F.3d 7, 29 (D.C. Cir. 2012) rev'd, 134 S. Ct.
1584 (2014).

89]d. at 28.

90 Id. at 38 (Rogers, J., dissenting).

91 See EPA v. EME Homer City Generation, L.P.,
134 S. Ct. 1584 (2014).

touchstone for identifying the division
of responsibility between the EPA and
the states is the text of section 110(a)(2)
itself.92 Although this SIP call involves
different requirements of section
110(a)(2) than the one at issue in EME
Homer City—there, the interstate
transport obligations of
110(a)(2)(D)(i)(I)—the Court expressly
held that “[n]othing in the Act
differentiates the Good Neighbor
Provision from the several other matters
a State must address in its SIP.” 93 After
the U.S. Supreme Court’s ruling, the
EPA’s role under section 110’s
cooperative-federalism framework—as
the agency charged with reasonably
interpreting the fundamental
requirements of section 110(a)(2), and
applying those reasonably interpreted
requirements to state SIPs—cannot
reasonably be in doubt.94

The touchstone of the cooperative-
federalism concept outlined in the
Train-Virginia line of cases is that,
under the authority of section 110, the
EPA may not legally or functionally
require a state to adopt a specific control
measure in its SIP in response to a SIP
call.?5 On this point, the DC Circuit’s
opinion in EME Homer City was largely
in line with Train, Virginia, and other
DC Circuit cases. In that decision, the
court described the Train-Virginia
federalism bar as prohibiting the EPA
“from using the SIP process to adopt
specific control measures.” 96 The EME
Homer City court did not more broadly
hold that section 110(a)(2) imposes no
independent limits on state discretion

92 Id. at 1600-01.

93 Id. at 1601 (citing, inter alia, section 110(a)(2)).

94 See id. at 1593 (citing Chevron, U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837
(1984)). See, e.g., Oklahoma v. EPA, 723 F.3d 1201,
1208 (10th Cir. 2013), cert. denied, 134 S. Ct. 2662
(2014) (applying Chevron to uphold EPA’s
disapproval of a SIP for noncompliance with
regional haze requirements in section 110(a)(2)(]));
North Dakota v. EPA, 730 F.3d 750 (8th Cir. 2013),
cert. denied, 134 S. Ct. 2662 (2014) (applying
Chevron to uphold EPA’s disapproval of a SIP for
noncompliance with interstate visibility
requirements in section 110(a)(2)(D)(i)(I));
Luminant Generation v. EPA, 714 F.3d 841, 856
(5th Cir. 2013), cert. denied, 134 S. Ct. 387 (2013);
Mont. Sulphur & Chem. Co. v. United States EPA,
666 F.3d 1174, 1180, 1189 (9th Cir. 2012), cert.
denied, 133 S. Ct. 409 (2012) (““The Clean Air Act
gives the EPA significant national oversight over air
quality standards, to be exercised pursuant to
statutory specifications, and provides EPA with
regulatory discretion in key respects relevant to SIP
calls and determinations about the attainment of the
NAAQS”); Mich. Dep’t of Envtl. Quality v. Browner,
230 F.3d 181, 184-85 (6th Cir. 2000) (“Although
states are given broad authority to design programs,
the EPA has the final authority to determine
whether a SIP meets the requirements of the
CAA.”).

9578 FR 12459 at 12489 & nn.89-90.

96 See EME Homer City Generation, L.P. v. EPA,
696 F.3d at 29 (citing Michigan, 213 F.3d at 687;
Virginia, 108 F.3d at 1410) (emphasis added).



Federal Register/Vol.

80, No. 113/Friday, June 12, 2015/Rules and Regulations

33879

by requiring the states to meet legal
requirements for SIP provisions, or that
the EPA is prohibited from either
interpreting 110(a)(2)’s basic
requirements or reviewing state SIPs for
compliance with those requirements.
Accordingly, the EPA believes that to
the extent that the DC Circuit’'s EME
Homer City decision is relevant to this
action, the decision in fact supports the
basic principle that the EPA has
authority and responsibility to assure
that states comply with legal
requirements of the CAA applicable to
SIP provisions.

This view of what cooperative
federalism prohibits is consistent with
Train, where the U.S. Supreme Court
stated that the EPA “‘is relegated by the
[1970] Act to a secondary role in the
process of determining and enforcing
the specific, source-by-source emission
limitations which are necessary if the
national standards it has set are to be
met.” 97 It is also consistent with the
Virginia decision, where the DC Circuit
held that the EPA cannot under section
110 functionally require states to
“adopt[] particular control measures” in
a SIP but must rather ensure that states
have a meaningful choice among
alternatives.?® Moreover, it is consistent
with the court’s view in Michigan v.
EPA,?9 a case involving a SIP call, in
which the DC Circuit interpreted and
applied those precedents:

Given the Train and Virginia precedent,
the validity of the NOx budget program
underlying the SIP call depends in part on
whether the program in effect constitutes an
EPA-imposed control measure or emission
limitation triggering the Train-Virginia
federalism bar: In other words, on whether
the program constitutes an impermissible
source-specific means rather than a
permissible end goal. However, the program’s
validity also depends on whether EPA’s
budgets allow the covered states real choice
with regard to the control measure options
available to them to meet the budget
requirements.00

Clearly, in this SIP call the EPA is
leaving the states the freedom to correct
the inappropriate provisions in any
manner they wish as long as they
comply with the constraints of section
110(a)(2).

97421 U.S. at 79 (emphasis added).

98 Virginia v. EPA, 108 F.3d 1397, 1415 (D.C. Cir.
1997) (holding that functionally, in that case,
“EPA’s alternative is no alternative at all”’); see also
Appalachian Power Co. v. EPA, 249 F.3d 1032,
1047 (D.C. Gir. 2001) (citing Virginia, 108 F.3d at
1406, 1410) (“We did not suggest [in Virginia] that
under § 110 states may develop their plans free of
extrinsic legal constraints. Indeed, SIP development

. . commonly involves decisionmaking subject to
various legal constraints.”).

99213 F.3d 663 (D.C. Cir. 2000).

100 Id. at 687 (emphasis added).

Finally, this view is consistent with
Appalachian Power Co. v. EPA, where
the DC Circuit reiterated that Virginia
“disapproved the EPA’s plan to reject
SIPs that did not incorporate particular
limits upon emissions from new
cars.” 101 The specific controls
discussed in these cases are quite
different, both as a legal matter and
functionally, from the statutory
constraints on the states’ exercise of
discretion that the EPA is interpreting
and applying in this action.102

As explained in the February 2013
proposal, in this action the EPA is not
requiring states to adopt any particular
emission limitation or to impose a
specific control measure in a SIP
provision; the EPA is merely directing
the states to address the fundamental
statutory requirements that all SIP
provisions must meet.103 This SIP call
outlines the principles and framework
for how states can revise the existing
deficient SIP provisions to meet a
permissible end goal 194—compliance
with the Act. In so doing, the EPA is
merely acting pursuant to its
supervisory role under the CAA’s
cooperative-federalism framework, to
ensure that SIPs satisfy those broad
requirements that section 110(a)(2)
mandates SIPs ‘“shall” satisfy. With
respect to section 110(a)(2)(A), this
means that a SIP must at least contain
legitimate, enforceable emission
limitations to the extent they are
necessary or appropriate ‘‘to meet the
applicable requirements” of the Act.
SIPs cannot contain unbounded
director’s discretion provisions that
functionally subvert the requirements of
the CAA for approval and revision of
SIP provisions. Likewise, SIPs cannot
have enforcement discretion provisions
or affirmative defense provisions that
contravene the fundamental
requirements concerning the
enforcement of SIP provisions.
Accordingly, the EPA believes that this
SIP call fully accords with the federal-
state partnership outlined in section
110, by providing the states meaningful
latitude when developing SIP
submissions, while “‘nonetheless
subject[ing] the States to strict minimum
compliances requirements’ and giv[ing]
EPA the authority to determine a state’s
compliance with those
requirements.” 105

101249 F.3d 1032, 1047 (D.C. Cir. 2001) (citing
Virginia, 108 F.3d at 1410) (emphasis added).

102 See id.

10378 FR 12459 at 12489.

104 See, e.g., Michigan, 213 F.3d at 687.

105 Michigan v. EPA, 213 F.3d 663, 687 (D.C. Cir.
2000) (quoting Union Elec. Co. v. EPA, 427 U.S.
246, 256-57 (1976)); see Mont. Sulphur & Chem.
Co. v. United States EPA, 666 F.3d 1174, 1181 (9th

The EPA emphasizes that this action
also allows states ‘‘real choice”
concerning their SIP provisions, so long
as the provisions are consistent with
applicable requirements. For example,
this SIP call does not establish any
specific, source-by-source limitations.
To the contrary, as described in section
VIIL.A of this document, emission
limitations meeting the requirements of
section 110(a)(2)(A) may take a variety
of forms. Under section 110(a)(2)(A),
states are free to include in their SIPs
whatever emission limitations they
wish, provided the states comply with
applicable legal requirements. Among
those requirements are that an emission
limitation in a SIP must be an “emission
limitation” as defined in section 302(k)
and that all controls—emission
limitations and otherwise—must be
sufficiently “enforceable” to ensure
compliance with applicable CAA
requirements. The SSM provisions at
issue in this SIP call subvert both of
these legal requirements.

3. Comments that the EPA should
expand the rulemaking to include
additional SIP provisions that the
commenters consider deficient with
respect to SSM issues.

Comment: Some commenters
requested that the EPA expand its
February 2013 proposed action to
include additional SIP provisions that
the commenters consider deficient with
respect to SSM issues. Specifically,
commenters identified additional SIP
provisions in Wisconsin (a state not
identified by the Petitioner) and New
Hampshire (a state for which the
Petitioner did specifically identify other
SIP provisions).

One commenter argued that “[i]t
would substantially ease the
administrative burden on EPA as well
on public commenters” and “ensure
that companies in all states are treated
equally” if the EPA were to include “‘all
SIPs with faulty SSM provisions in [a]
consolidated SIP call.” Another
commenter noted that ““the interests of
regulatory efficiency will be served” by
adding additional SIP provisions to the
SIP call because ““all changes required
by the policy underlying this
rulemaking” to state SIPs would then be
made at once.

Response: The EPA acknowledges the
requests made by the commenters
concerning additional SIP provisions
that may be inconsistent with CAA

Cir. 2012), cert. denied, 133 S. Ct. 409 (2012) (“The
Clean Air Act gives the EPA significant national
oversight power over air quality standards, to be
exercised pursuant to statutory specifications, and
provides the EPA with regulatory discretion in key
respects relevant to SIP calls and determinations
about the attainment of NAAQS.”).
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requirements. The EPA also agrees with
the points made by the commenters
concerning the potential benefits of
expanding the rulemaking to include
evaluation of additional provisions.
However, in the February 2013 proposal
the EPA elected to review the specific
SIP provisions identified by the
Petitioner in the SIPs of only the 39
states (and jurisdictions) identified by
the Petitioner to determine whether they
were consistent with the CAA as
interpreted in the EPA’s SSM Policy as
requested in the Petition.106 Although
there may be additional SIP provisions
that are deficient, the EPA determined
that it would first focus its review on
the SIP provisions for which possible
deficiencies had already been identified
by the Petitioner.107 Accordingly, the
February 2013 proposal addressed only
those states identified in the Petition, in
order to use EPA and state resources
most efficiently.

With respect to the specific additional
SIP provisions identified by the
commenters on the February 2013
proposal, the EPA also notes that it
cannot take final action on any
additional SSM-related SIP provisions
without first providing an opportunity
for public notice and comment with
respect to those additional SIP
provisions. The EPA agrees that an
important objective of its action on the
Petition is to provide complete,
comprehensive and up-to-date guidance
to all air agencies concerning SIP
provisions that apply to emissions
during SSM events. The EPA is
endeavoring to do this by responding to
the Petition fully and by updating its
interpretation of the CAA in the SSM
Policy to reflect the relevant statutory
requirements and recent court
decisions. All states should feel free to
apply this revised guidance in
reviewing their own SIP provisions and
revising them as appropriate. The EPA
may address other SSM-related
provisions that may be inconsistent
with EPA’s SSM Policy and the CAA in
a later separate notice-and-comment
action(s). The EPA has authority to
address those provisions separately.108

106 February 2013 proposal, 78 FR 12459
(February 22, 2013).

107 The SIP provisions for which the EPA
proposed SIP calls in its February 2013 proposal
were further limited to those for which the
Petitioner specifically requested action, with three
exceptions; the EPA proposed SIP calls for
additional SIP provisions in Ohio, North Dakota
and West Virginia (one each), for reasons explained
in section IX of the February 2013 proposal.

108 The EPA notes that it has received a separate
petition for rulemaking requesting it to evaluate SIP
provisions in the State of Wisconsin. The EPA is
not taking action on that separate petition as part
of this action but will take action on that petition
in a future rulemaking.

The EPA notes that with respect to the
issue of affirmative defenses in SIP
provisions, the Agency determined that
it was necessary to amend its February
2013 proposal to take into consideration
a subsequent court decision concerning
the legal basis for such provisions. As
explained in the SNPR and also in
section IV of this document, the DC
Circuit in the NRDC case decided that
the CAA precludes any affirmative
defense provisions that would operate
to limit a court’s jurisdiction or
discretion to determine the appropriate
remedy in an enforcement action. Thus,
the EPA issued the SNPR to address this
development in the law. Because of
recent EPA actions and court decisions
on this subject, the Agency determined
that it was important to address not only
the affirmative defense provisions
identified in the Petition but also
affirmative defense provisions that the
EPA independently identified in six
states’ SIPs.109 The SNPR was explicitly
limited to the narrow concern of
affirmative defense provisions, which
was one of the types of issued
specifically identified by the Petitioner.
The EPA issued the SNPR with the same
intention as that with which it issued
the February 2013 proposal—so that the
final action would provide guidance
that reflects the EPA’s updated
interpretation of the CAA and would
respond to the Petitioner’s request that
“EPA find that all SIPs containing an
SSM exemption or a provision that
could be interpreted to affect EPA or
citizen enforcement are substantially
inadequate to comply with the
requirements of the Clean Air Act and
issue a call for each of the states with
such a SIP to revise it in conformity
with the requirements of the Act or
otherwise remedy these defective
SIPs.”” 110 The EPA included these six
states’ affirmative defense provisions in
order to provide comprehensive
guidance to all states concerning
affirmative defense provisions in SIPs
and to avoid confusion that may arise
due to recent rulemakings and court
decisions relevant to such provisions
under the CAA.

109 Of these six states in which the EPA
independently identified affirmative defense
provisions, two states (California and Texas) were
not identified in the Petition. For another two of
these states (New Mexico and Washington), the EPA
had already reviewed other affirmative defense
provisions specifically identified in the Petition and
had already proposed SIP calls in the February 2013
proposal. For the other two states (South Carolina
and West Virginia), the EPA had already reviewed
and proposed SIP calls for provisions that were
identified by the Petitioner but that did not include
affirmative defenses.

110 Petition at 14.

The SIP call promulgated by the EPA
in this action applies only to the
particular SIP provisions identified in
this document, and the scope of the SIP
call for each state is limited to those
provisions. However, if states of their
own accord wish to revise SIP
provisions, beyond those identified in
this SIP call, that they believe are
inconsistent with the SSM Policy and
the CAA, the EPA will review and act
on those SIP revisions in accordance
with CAA sections 110(k), 110(1) and
193.

4. Comments that the EPA should
create regulatory text in 40 CFR part 51
to forbid SSM exemptions in SIP
provisions if the CAA precludes them.

Comment: Commenters argued that
the EPA, before issuing a SIP call
requiring states to revise SIP provisions
containing exemptions for emissions
during SSM events, should first have
promulgated specific regulations
articulating that such exemptions are
precluded by the CAA. According to
commenters, taking this approach
would have given states more certainty
and clarity and provided states with
more time to develop SIP revisions
consistent with those regulatory
requirements. Commenters also asserted
that it is not appropriate for the EPA to
proceed with a SIP call to states without
prior rulemaking to create regulatory
provisions explicitly prohibiting SSM
exemptions in SIPs, given that the
Agency has previously approved the SIP
provisions at issue.

Response: The EPA disagrees with the
commenters’ argument that the Agency
must first promulgate regulations to
make clear that exemptions for
emissions during SSM events are not
permissible in SIPs, prior to issuing this
SIP call. The EPA likewise disagrees
with the implication that its authority to
promulgate a SIP call is restricted only
to those issues for which there is
specifically applicable regulatory text,
as opposed to requirements related to
statutory provisions, court decisions or
other legal or factual bases for a
determination that an existing SIP
provision is substantially inadequate to
meet CAA requirements. The EPA
disagrees with the commenters for
several reasons.

First, the CAA does not impose a
general obligation upon the Agency to
promulgate regulations applicable to all
SIP requirements. Although the EPA has
elected to promulgate regulations to
address a broad variety of issues
relevant to SIPs,11? the Agency is not
obligated to promulgate regulations

111 See, generally, 40 CFR part 51 (including
regulations applicable to many aspects of SIPs.
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unless there is a specific statutory
mandate that it do so0.112 In addition, the
EPA has authority under section 301 to
promulgate such regulations as it deems
necessary to implement the CAA (e.g.,
to fill statutory gaps left by Congress for
the EPA to fill or to clarify ambiguous
statutory language). With respect to SIP
requirements, however, the EPA has
elected to promulgate regulations or to
issue guidance to states to address
different requirements, as
appropriate.113 In short, there is no
specific statutory requirement that the
EPA promulgate regulations with
respect to the types of deficiencies in
SIP provisions at issue in this action
prior to issuing a SIP call.

Second, the EPA has historically
elected to address the key issues
relevant to this SIP call action in
guidance. Through a series of guidance
documents, issued in 1982, 1983, 1999
and 2001, the EPA has previously
explained its interpretations of the CAA
with respect to SIP provisions that
contain automatic SSM exemptions,
discretionary SSM exemptions, the
exercise of enforcement discretion for
SSM events and affirmative defenses for
SSM events. Starting in the 1982 SSM
Guidance, the EPA explicitly
acknowledged that it had previously
approved some SIP provisions related to
emissions during SSM events that it
should not have, because the provisions
were inconsistent with requirements for
SIPs. In addition, the EPA has in
rulemakings applied its interpretation of
the CAA with respect to issues such as
exemptions for emissions during SSM
events, and these actions have been
approved by courts.114 Under these
circumstances, the EPA does not agree
that promulgation of generally
applicable regulations was necessary to
put states on notice of the Agency’s
interpretation of the CAA with respect

112 See, e.g., CAA section 169A(a)(4) (requiring
the EPA to promulgate regulations governing the
requirements relevant to SIP requirements for
purposes of regional haze reduction).

113 See, e.g., “‘State Implementation Plans;
General Preamble for the Implementation of Title I
of the Clean Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992) (the “General Preamble’ that
continues to provide guidance recommendations to
states for certain attainment plan requirements for
various NAAQS); 40 CFR part 51, subpart Z
(imposing regulatory requirements for certain
attainment plan requirements for the 1997 PM, 5
NAAQS).

114 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C.
Cir. 2000) (upholding the “NOx SIP Call” to states
requiring revisions to previously approved SIPs
with respect to ozone transport and section
110(a)(2)(D)(1)(D); “Finding of Substantial
Inadequacy of Implementation Plan; Call for Utah
State Implementation Plan Revision,” 74 FR 21639
(April 18, 2011) (the EPA issued a SIP call to rectify
SIP provisions dating back to 1980).

to these issues, prior to issuance of a SIP
call.

Finally, the EPA’s authority under
section 110(k)(5) is not limited,
expressly or otherwise, solely to
inadequacies related to regulatory
requirements. To the contrary, section
110(k)(5) refers broadly to attainment
and maintenance of the NAAQS,
adequate mitigation of interstate
transport and compliance with “any
requirement of”’ the CAA. In addition,
section 110(k)(5) specifically
contemplates situations such as this
one, “whenever” the EPA finds
previously approved SIP provisions to
be deficient. Nothing in the CAA
requires the EPA to conduct a separate
rulemaking clarifying its interpretation
of the CAA prior to issuance of this SIP
call. For the types of deficiencies at
issue in this action, the EPA believes
that the statutory requirements of the
CAA itself and recent court decisions
concerning those statutory provisions
provide sufficient basis for this SIP call.

For the foregoing reasons, the EPA
disagrees that before requiring states to
revise SIPs that contain provisions with
SSM exemptions, the EPA first must
promulgate regulations explicitly stating
that such exemptions are impermissible
under the CAA. In addition, the EPA
notes that although it is not
promulgating generally applicable
regulations in this action, it is
nonetheless revising its guidance in the
SSM Policy through rulemaking and has
thereby provided states and other
parties the opportunity to comment on
the Agency’s interpretation of the CAA
with respect to this issue.

5. Comments that the EPA did not
provide a sufficiently long comment
period on the proposal in general or as
contemplated in Executive Order 13563.

Comment: A number of commenters
argued that the comment period
provided by the EPA for the February
2013 proposal was “‘at odds with”
Executive Order 13563. The
commenters alleged that the comment
period was ‘“‘unconscionably short,”
even so short as to be “arbitrary and
capricious” because, in order to provide
comments, “impacted States and
industries must perform the data
collection and analysis necessary to
evaluate the need for the proposed rule
and its impacts.” Further, the
commenters alleged, the “EPA’s failure
and refusal to perform any technical
analyses of the feasibility of source
operations after the elimination of SSM
provisions or the likely capital and
operating costs of additional control
equipment required to meet numeric
standards during all operational periods
has denied the States, the affected

parties, and the public a meaningful
opportunity to evaluate and comment
upon the proposed rule.” Finally, one
commenter asserted that Executive
Order 13563 requires that “[b]efore
issuing a notice of proposed rulemaking,
each agency, where feasible and
appropriate, shall seek the views of
those who are likely to be affected.” 115
The commenter claimed that because
the EPA allegedly “failed to seek the
views of those who are likely to be
affected and those who are potentially
subject to such rulemaking, EPA’s
actions ignore the requirements of the
Executive Order.”

Response: The EPA disagrees that it
has not provided sufficiently long
comment periods to address the specific
issues relevant to this action. As
described in section IV.D.1 of this
document, the EPA has followed all
steps of a notice-and-comment
rulemaking, as governed by applicable
statutes, regulations and executive
orders, including a robust process for
public participation. When the EPA
initially proposed to take action on the
Petition, in February 2013, it
simultaneously solicited public
comment on all aspects of its proposed
response to the issues in the Petition
and in particular on its proposed action
with respect to each of the specific
existing SIP provisions identified by the
Petitioner as inconsistent with the
requirements of the CAA. In response to
requests, the EPA extended the public
comment period for this proposal to
May 13, 2013, which is 80 days from the
date the proposed rulemaking was
published in the Federal Register and
89 days from the date the proposed
rulemaking was posted on the EPA’s
Web site.116 The EPA deemed this
extension appropriate because of the
issues raised in the February 2013
proposal. The EPA also held a public
hearing on March 12, 2013. In response
to this proposed action, the EPA
received approximately 69,000 public
comments, including over 50 comment
letters from state and local governments,
over 150 comment letters from industry
commenters, over 25 comment letters
from public interest groups and many
