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Respondent alternatively asks that I
consider suspending her registration instead
of revoking her registration. This exact issue
was addressed in James L. Hooper, M.D.;
Decision and Order.? Dr. Hooper was subject
to a one-year suspension of his state license
to practice medicine after which his license
would be automatically reinstated.* In
comparison to Hooper, Respondent in this
case has a less persuasive case as there is no
guarantee that her advanced practice nurse
prescriptive authority will be restored after
90 days. Dr. Hooper sought a suspension of
his DEA Registration for the same time
period his medical license was suspended.
DEA Administrator Michele M. Leonhart
agreed with Chief Administrative Law Judge
John J. Mulrooney, I who did not find Dr.
Hooper’s argument persuasive. Administrator
Leonhart, like Respondent in the case at
hand, cited to Anne Lazar Thorn, M.D.5
Administrator Leonhart cites the Acting
Deputy Administrator’s statement in Thorn
that “the controlling question is not whether
a practitioner’s license to practice medicine
in the state is suspended or revoked; rather,
it is whether the Respondent is currently
authorized to handle controlled substances in
the state.” ¢ In Hooper, Administrator
Leonhart concludes that “even where a
practitioner’s state license has been
suspended for a period of certain duration,
the practitioner no longer meets the statutory
definition of a practitioner.” 7 As detailed
above, only a “practitioner” may receive a
DEA registration. Therefore, I cannot and will
not recommend the suspension of
Respondent’s DEA registration, but will
instead recommend the registration be
revoked.

Order Granting the Government’s Motion for
Summary Disposition and Recommendation

I find there is no genuine dispute regarding
whether Respondent is a “practitioner” as
that term is defined by 21 U.S. C. 802(21),
and that based on the record the Government
has established that Respondent is not a
practitioner and is not authorized to dispense
controlled substances in the state in which
she seeks to practice with a DEA Certificate
of Registration. I find no other material facts
at issue. Accordingly, I GRANT the
Government’s Motion for Summary
Disposition.

Upon this finding, I ORDER that this case
be forwarded to the Administrator for final
disposition and I recommended that
Respondent’s DEA Certificate of Registration
should be REVOKED and any pending
application for the renewal or modification of
the same should be DENIED.

Dated: March 9, 2015
Christopher B. McNeil,
Administrative Law Judge
[FR Doc. 2015-12020 Filed 5-18-15; 8:45 am]
BILLING CODE 4410-09-P

3 James L. Hooper, M.D.; Decision and Order, 76
FR 71371-01, 71371 (DEA Nov. 17, 2011).

41d.

5 Anne Lazar Thorn, Revocation of Registration
M.D, 62 FR 12847, 12848 (DEA Mar. 18, 1997).

61d. at 12848.

7 Hooper, 76 FR at 71372.

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Bobby D. Reynolds, N.P., Tina L.
Killebrew, N.P. and David R. Stout,
N.P.; Decision and Orders

On November 25, 2013, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration, issued Orders to Show
Cause to Bobby D. Reynolds, N.P.
(hereinafter, Reynolds), of Limestone,
Tennessee; Tina L. Killebrew, N.P.
(hereinafter, Killebrew), of Kingsport,
Tennessee; and David R. Stout, N.P.
(hereinafter, Stout), of Morristown,
Tennessee. GXs A, B, & C.

With respect to Applicant Reynolds,
the Show Cause Order proposed the
denial of his application for registration
as a practitioner, on the ground that his
registration “would be inconsistent with
the public interest” as evidenced by his
repeated violations of state and federal
law in prescribing controlled substances
to seven patients while employed as a
nurse practitioner at the Appalachian
Medical Center (AMC), a clinic located
in Johnson City, Tennessee. GX A, at 1—
2 (citing 21 U.S.C. 823(f)(2), (4) & (5)).
The Show Cause Order alleged that he
had made unintelligible entries in the
medical records of three patients (N.S.,
T.H., and A.W.), that he had violated
state law by referring N.S. to an
unlicensed mental health counselor,
that he had violated state law by making
false entries in N.S.’s chart, that he had
failed to maintain complete records for
T.H., and that he failed to properly
maintain the patient record of C.S. to
accurately reflect nursing problems and
interventions. GX A, at {5, 6, 7, 11, 12,
and 15.

With respect to Applicant Killebrew,
the Show Cause Order proposed the
denial of her application for registration
as a practitioner, on the ground that her
registration “would be inconsistent with
the public interest” as evidenced by her
repeated violations of state and federal
law in prescribing controlled substances
to three patients while employed as a
nurse practitioner at the AMC. GX B, at
1-2 (citing 21 U.S.C. 823(f)(2)(4) & (5)).

With respect to Registrant Stout, the
Show Cause Order proposed the
revocation of his practitioner’s
registration and the denial of his
pending application to renew his
registration on two grounds. GX C, at 1—
2. First, the Order alleged that
Respondent had materially falsified his
renewal application when he failed to
disclose that on March 10, 2010, the
Tennessee Board of Nursing had
summarily suspended his nurse

practitioner’s license and his Certificate
of Fitness to prescribe legend drugs in
Tennessee. GX C, at 13—14; see also 21
U.S.C. 824(a)(1). The Show Cause Order
further alleged that Registrant Stout had
failed to disclose that on September 3,
2010, he had entered into a Consent
Order with the State Board, pursuant to
which the suspension was terminated,
but he was placed on probation for two
years, his multistate privilege to practice
in other party states was voided for the
period of his probation, he was ordered
to pay a civil penalty of $8,000, and
other probationary terms were imposed.
GX C, at 14. Second, the Show Cause
Order alleged that Registrant Stout had
“committed such acts as would render
his registration inconsistent with the
public interest,” in that he had violated
state and federal law in prescribing
controlled substances to five patients
while employed as a nurse practitioner
at the AMG.1

Following service of the Show Cause
Orders, all three individuals timely
requested a hearing on the allegations of
the respective Order. The matters were
then placed on the docket of the
Agency’s Office of Administrative Law
Judges, and assigned to the Chief
Administrative Law Judge, who
consolidated the matters and proceeded
to conduct prehearing procedures.
However, after extensive prehearing
litigation, each of the parties filed
written notices waiving his/her
respective right to a hearing, see GXs
LL, MM, and PP, and the AL]J
terminated the proceeding.2

1Each Show Cause Order made extensive and
detailed allegations specific to each Applicant’s
conduct, as well as to Registrant Stout’s conduct,
in prescribing to the various patients. See GX A, at
2-26 (Reynolds OTSC); GX B, at 2-9 (Killebrew
Order); GX C, at 2—14 (Stout Order). In its Request
for Final Agency Action, the Government pursued
only the allegations of unlawful prescribing by the
three practitioners, as well as the allegations (which
were raised in its prehearing statements) that
Applicant Reynolds had made material false
statements to a DEA Investigator.

20n March 27, 2014, NP Stout, through counsel,
submitted a written request to the Government’s
counsel seeking to withdraw his application to
renew his registration. GX RR. Government Counsel
promptly forwarded the request to the Deputy
Assistant Administrator. GX SS. According to
Government Counsel, no action had been taken on
the request as of September 16, 2014, the date on
which the record was forwarded to this Office. Id.
Nor has this Office been subsequently notified of
any action having been taken on the request.

I conclude that granting Stout’s request to
withdraw would be contrary to the public interest
and that he has otherwise failed to show good
cause. Here, the Government has expended
extensive resources in investigating the allegations,
preparing for a hearing, and in engaging in pre-
hearing litigation; it was also fully prepared to go
to hearing on the allegations when Stout waived his
right to a hearing. Moreover, Stout’s counsel has
made no offer as to how long he would wait before

Continued
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Thereafter, the Government filed a
Request for Final Agency Action and
forwarded the entire record to my Office
for review. Having reviewed the entire
record, I find that the Government has
established that Registrant Stout has
committed such acts as would render
his registration “inconsistent with the
public interest.” 21 U.S.C. 824(a)(4).
Accordingly, I will order that the
registration issued to Registrant Stout be
revoked and that his pending
application to renew his registration be
denied. I further find that the
Government has established that
granting a new registration to
Applicants Reynolds and Killebrew
would be “inconsistent with the public
interest.” Id. § 823(f). Therefore, I will
also order that their respective
applications be denied. I make the
following findings of fact.

Findings
Jurisdictional Facts

In 2002, Applicant Bobby D. Reynolds
II, FNP, founded the Appalachian
Medical Center, a clinic located in
Johnson City, Tennessee; Reynolds
owned the clinic until 2010, when it
was closed. GX 42, at 2—-3. Reynolds
employed both Applicant Killebrew and
Registrant Stout at AMC. Id.

Reynolds was previously registered
under the Controlled Substances Act as
a Mid-Level Practitioner, with authority
to dispense controlled substances in
schedules II-V at the registered address
of the AMC, which was located at 3010
Bristol Highway, Johnson City,
Tennessee. GX 1, at 1. However, this
registration expired on April 30, 2011.
On May 19, 2011, Reynolds filed a
renewal application; it is this
application which is the subject of the
Show Cause Order issued to him. Id.

Tina L. Killebrew, F.N.P., was
employed as a nurse practitioner at
AMC from approximately June 2006
through March 11, 2010. GX L, at 13—
14 (Brief in Response to Amended Order
December 30, 2013). She was also
previously registered as a Mid-Level
Practitioner with authority to dispense
controlled substances in schedules II-V
at AMC’s address. Id. at 11. However,
this registration expired on December
31, 2010. On or about August 30, 2011,

reapplying. See GX RR (“This proposal is in the
public’s interest because it saves time and money
for valuable employees and staff. There will be no
need to review documents, there will be no need
to issue decisions and there will be no delay in Mr.
Stout being able to show his good faith in hopes of
someday being able to reapply.”). Finally, having
reviewed the evidence, I conclude that the public
interest would be ill-served by allowing him to
withdraw his application and thereby avoid the
findings of fact and conclusions of law which are
clearly warranted by the evidence.

Killebrew submitted an application for
a new registration; it is this application
which is the subject of the Show Cause
Order issued to her. Id.

David R. Stout, N.P., currently holds
DEA Certificate of Registration
MS0443046, pursuant to which he is
authorized to dispense controlled
substances in schedules II-V as a Mid-
Level Practitioner at the registered
address of the AMC. GX 1, at 6. While
his registration was due to expire on
February 28, 2011, on February 16,
2011, Stout filed a renewal application.
Accordingly, his registration remains in
effect pending the final order in this
matter. Id.

The Government’s Evidence of
Misconduct

In support of the allegations, the
Government submitted patient files for
seven patients, pharmacy records for
four patients, along with various other
documents. The Government also
provided these materials to Amy Bull,
Ph.D., a Board Certified Family Nurse
Practitioner, who is licensed in
Tennessee as both an Advanced Practice
Nurse and Registered Nurse. GX 40, at
2—3. Dr. Bull is an Assistant Professor of
Nursing at the Belmont University
School of Nursing and previously taught
at the Vanderbilt University School of
Nursing, where she served as Director of
the Family Nurse Practitioner Program,
was the coordinator for courses in
Advanced Pharmacotherapeutics and
Health Assessment & Diagnostic
Reasoning, and taught various courses.
Id. at 1. Dr. Bull also continues to
practice as a Nurse Practitioner at a
clinic in Dickinson, Tennessee. Id. at 2.

Dr. Bull reviewed seven patient files.
GX 68, at 6-7. Based on her review, Dr.
Bull concluded that Reynolds,
Killebrew, and Stout acted outside of
the usual course of professional practice
and lacked a legitimate medical purpose
in prescribing controlled substances to
the patients, see 21 CFR 1306.04(a), and
also violated Tennessee Board of
Nursing Rule 1000-04.08, which sets
forth the standards of nursing practice
for prescribing controlled substances to
treat pain. Id. at 7-8. Dr. Bull
specifically found that Reynolds,
Killebrew and Stout “‘repeatedly issued
prescriptions . . . in the face of red flags
that should have indicated to him [or
her] that these individuals were abusing
and/or diverting controlled substances
and without taking appropriate action to
prevent further abuse and/or diversion,”
and that in doing so, “their conduct fell
far below the standard of care in
Tennessee and [was] contrary to
generally recognized and accepted
practices of a nurse practitioner in

Tennessee.” Id. at 8. What follows
below is a discussion of the evidence
with respect to patients N.S., T.H. and
C.S.

N.S.

N.S.’s first visit to AMC was on June
8, 2004, when she presented
complaining of neck and back pain. See
GX 2, at 102. N.S. apparently was seen
on this visit by a practitioner other than
Mr. Reynolds,? Mr. Stout, or Ms.
Killebrew. See GX 3, at 129-130. This
practitioner specifically noted that N.S.
had a “tender neck and low back with
decreased range of motion, low back
tender to light touch” and prescribed a
thirty-day supply of thirty tablets of
Avinza 60 mg (morphine, a schedule II
drug), as well as Zanaflex, which is a
non-controlled muscle relaxant. See GX
2,at 102; GX 3, at 129.

According to the Expert, the
documentation contained in N.S.’s file
did not support the prescribing of a
thirty-day supply of Avinza 60 mg and
the prescription was below the standard
of care in Tennessee and outside the
usual course of professional practice.
GX 68, at 8. As the Expert noted, N.S.’s
file contains radiologic reports (CT
scans and plain radiographs of the neck
and lower back) from June 28, 2001
which appear to have been generated in
connection with N.S.’s prior visit to the
emergency room (“ER”) due to a motor
vehicle collision and which described
previous surgery to the neck and
degenerative changes in the lower back.
See id. at 8-9; GX 2, at 116-120.

However, as the Expert then
explained, these records were from
examinations that were performed
nearly three years before N.S.’s first
AMC visit. GX 68, at 9. The Expert then
observed that N.S.’s file lacked any
documentation indicating what, if any,
treatment she had received since the
accident, nor contain any records of any
prior treating physicians, nor any
documentation relating to her substance
abuse history. Id. Of further note, the
Expert observed that N.S. did not list
any medication she was then taking on
the “New Patient Information Sheet”
which she apparently completed at her
first visit, see GX 2, at 9-10; and the
record of her first visit does not
document the she was taking any
medications. Id. at 102; GX 68, at 9.

3 According to the Expert, while Mr. Reynolds did
not see N.S. at her June 8, 2004 visit, he had clearly
reviewed the record of this visit as at the bottom
of the visit note, there is a handwritten marking
which, based on her review of the patient files, the
Expert determined was the signature, or abbreviated
signature of Reynolds. See GX 2 (ID) at 102; GX 68,
at 10.
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According to the Expert, the absence
of this information in the file indicates
that the AMC practitioner did not know
what, if any, controlled substances N.S.
was then being prescribed, her complete
pain history, whether she was suffering
from any coexisting diseases or
conditions, who her prior treating
physicians were, whether she had ever
tried non-controlled substances, or
whether she had ever received other
treatment modalities to address her
reported pain, such as physical
rehabilitation. GX 68, at 9. The Expert
then concluded that absent this
information, N.S. should not have been
issued a controlled substance
prescription on her first visit, especially
a schedule II controlled substance such
as Avinza, which is a long-acting
formulation of morphine. Id. The Expert
further explained that if a controlled
substance such as Avinza had been
indicated, the starting adult dose would
have been only 30mg daily (rather than
60mg which was prescribed). Id.

On July 7, 2004, N.S. returned to AMC
for a follow-up, but now was
complaining of a migraine headache.
See GX 2, at 101. Again, N.S. was seen
by a practitioner other than Reynolds,
Stout, or Killebrew. See GX 3, at 130.

Notably, the record states that N.S.
displayed ““Slurred speech +
Somnolence,” which, according to the
Expert was a potential red flag that N.S.
was abusing prescription drugs.5 GX 68,
at 10. The Expert noted that the record
indicated that N.S. had Tachycardia, as
her pulse rate was above the normal rate
for adults (60—100 beats per minute) and
was nearly 20 beats higher than at her
previous visit. Id. at 11. According to
the Expert, while Tachycardia occurs for
a variety of reasons, it can be caused by
drug withdrawal. Id.

4The Expert acknowledged that as of the date of
N.S.’s first visit, the Tennessee Board of Nursing
had yet to adopt BON Rule 1000-04-.08, and that
the Rule did not go into effect until January 1, 2005.
GX 68, at 10. However, based on her knowledge and
experience, the Expert explained that advanced
nurse practitioners (“APNs”) in Tennessee were
nevertheless employing the practices set forth in the
Rule when they prescribed controlled substances
for the treatment of pain. Id. Thus, the practices
articulated in the guidelines reflected what, in her
opinion, was the standard of care in Tennessee for
family nurse practitioners as of June 2004. Id. The
Expert explained that because of the lack of
information of N.S.’s prior treatment history and
substance abuse history, it was below the standard
of care for a practitioner to issue N.S. a thirty-day
supply of a schedule II controlled substance such
as morphine at her first visit. Id.

5 According to the Expert, these symptoms could
represent several serious and even life-threatening
medical conditions given N.S.’s complaint of a
migraine headache. Also, N.S.’s slurred speech and
somnolence could have been an indication that N.S.
was having an acute neurologic event, such as a
hemorrhagic stroke. GX 68, at 10-11.

The Expert noted that the attending
practitioner properly ordered a Urine
Drug Screen (UDS) for N.S. Id.
According to the Expert, a UDS is a
particularly useful tool when the
practitioner is presented with a red flag
indicating that the patient may not be in
compliance, such as when the patient
presents at the office exhibiting the
behaviors N.S. did on this visit. Id. As
the Expert explained, a UDS can assist
the practitioner in determining whether
the patient has been taking the drug(s)
that the practitioner has prescribed and
if the patient was ingesting non-
prescribed controlled substances,
including illicit substances. Id. Thus,
UDS results help practitioners to
determine whether a patient is abusing
and/or diverting controlled substances.
Id.

While this other practitioner
appropriately ordered a UDS, according
to the Expert, he then inappropriately
issued to N.S. another prescription for
thirty tablets of Avinza 60 mg at this
visit. Id. at 11-12. As the Expert found,
at this visit, N.S.’s file still lacked any
information of her prior treatment
history and substance abuse history. Id.
at 12. According to the Expert, in the
absence of this information, and in light
of the fact that N.S. presented at this
visit demonstrating slurred speech and
somnolence, the issuance of the Avinza
prescription was below the standard of
care in Tennessee and outside the usual
course of professional practice and
actually medically contraindicated
given the mental status changes
documented in her record. Id. at 12. The
Expert further explained that under the
circumstances presented by N.S., the
standard of care and usual course of
professional practice required that the
practitioner refer the patient for a
comprehensive evaluation (the
emergency room) to determine the
underlying cause of the symptoms of
her increased heart rate, slurred speech,
and somnolence. Id. Moreover, the
patient should not have received
prescriptions (of any type) at this visit
until medical clearance was provided
that she was not experiencing drug
intoxication or an acute neurologic
event. Id. Moreover, because N.S. was
not referred or transferred for further
evaluation, she should not have
received any controlled medications
until the urine drug screen results were
available to the provider. Id.

Nearly three months later (on
September 29, 2004), N.S. returned to
AMC for her next visit and was seen by
Mr. Reynolds. See GX 2, at 100; GX 3,
at 71. Prior to this visit, AMC had
received the report of the results of the
UDS that had been administered to N.S.

at her July 7, 2004 visit. Id. at 115.
According to the Expert, on the date of
the UDS, N.S. should have had Avinza
left from the prescription issued at her
first visit and should have still been
taking the drug. See GX 2, at 102; GX

3, at 129; GX 68, at 12—-13. However, the
UDS was negative for opiates, positive
for benzodiazepines, and positive for
cocaine. Id.; GX 2, at 115.

According to the Expert, these results
should have been a “huge red flag of
abuse and diversion” for Mr. Reynolds
because not only did N.S. test positive
for cocaine, she also tested positive for
three different benzodiazepines, none of
which had been prescribed to her at her
first visit. GX 68, at 13. The Expert
further explained that the presence of
the three benzodiazepines, in addition
to the presence of cocaine, were
consistent with the somnolence, slurred
speech, and increased pulse rate that
were documented during the July 7,
2004 visit. Id. The Expert also noted that
N.S. tested negative for opiates, when
she should have tested positive for the
Avinza which she should have still been
taking. Id.

The Expert also noted that as of this
visit, Reynolds still had not acquired
any information concerning N.S.’s prior
treatment history or substance abuse
history. Id. Also, the file contains no
documentation that Reynolds had
inquired of N.S. where she had been for
the nearly three months since her July
7, 2004 AMC visit. See generally GX 2.
According to the Expert, the standard of
care required that Reynolds inquire
about N.S.’s absence and determine
what, if anything, she had been doing
during this time to address her reported
pain. GX 68, at 13. The Expert further
noted that while the note for this visit
was for the most part illegible, it
appeared that Mr. Reynolds did not
address N.S.’s absence. See id; GX 2, at
100.

Nonetheless, Reynolds issued N.S.
another prescription for thirty tablets of
Avinza 60 mg. See GX 2, at 100; GX 3,
at 71. Based on the UDS results and
notation in N.S.’s record that she
displayed ““slurred speech &
somnolence,” the Expert concluded that
Reynolds was on notice that she was
likely diverting the Avinza she obtained
at AMC for the purpose of obtaining the
cocaine and the benzodiazepines. GX
68, at 14. The Expert also explained that
at the time of these events, it was well
known in the Tennessee health care
community that prescription drug abuse
and diversion was a problem that was
plaguing East Tennessee. Id.

The Expert explained that the
standard of care and usual course of
practice under these circumstances
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would not have been to issue N.S. an
additional thirty-day supply of
morphine, because “family nurse
practitioners were not then, and are now
not equipped, through their training and
experience, to address the complex
abuse and diversion issues N.S. was
presenting.” Id. According to the Expert,
rather than continuing to issue N.S.
prescriptions for more of the Avinza, the
standard of care and usual course of
practice required that Reynolds “cease
all controlled substances prescriptions
to her, and instead referred [sic] her for
a consultation with a pain management
specialist who [was] equipped with the
knowledge to treat a pain patient who
has exhibited such aberrant behavior.”
Id. The Expert also explained that in the
event that a local pain management
practice did not have all of these
specialists, Mr. Reynolds should have,
in addition to sending her to a pain
management specialist, referred her to a
mental health specialist to address her
possible psychological/drug abuse
issues. Id. The Expert thus concluded
that Reynolds’ issuance of this
prescription was below the standard of
care in Tennessee, outside the usual
course of professional practice, and for
other than a legitimate medical purpose.
Id.

N.S.’s file reflects that Reynolds,
Stout, and Killebrew each continued to
issue N.S. controlled substance
prescriptions on multiple occasions
subsequent to September 29, 2004. In
fact, N.S. remained an AMC patient for
over five more years and continued to
receive numerous controlled substances
prescriptions from AMC. See generally
GX 2. Based on the evidence of N.S.’s
abuse and/or diversion of controlled
substances that was documented in her
file, the absence of documentation of
any prior treatment for pain, and the
absence of any substance abuse history,
the Expert opined that each and every
controlled substance prescription that
these three practitioners issued to N.S.
from September 29, 2004 forward was
below the standard of care, not for a
legitimate medical purpose, and outside
the usual course of professional
practice. GX 68, at 15. However,
“because each of the three practitioners
issued additional controlled substance
prescriptions notwithstanding the
existence of more red flags of N.S.’s
abuse and/or diversion of controlled
substances,” the Expert addressed the
invalidity of those prescriptions. Id.

On December 29, 2004, N.S. returned
to AMC and saw Mr. Reynolds, who
issued her a prescription for eight
tablets of Avinza 60 mg. See GX 2, at 97;
GX 3, at 76 According to the Expert, in
addition to the previous evidence of

N.S.’s abuse and diversion, Reynolds
had received an admission report on
December 3, 2004 from Johnson City
Medical Center (“JCMC”’) which
notified him that N.S. was hospitalized
for a drug overdose the same day. GX
68, at 15; GX 2, at 126—28. He also
received notification from JCMC upon
N.S.’s discharge on December 7, 2004.
GX 2, at 158-61; GX 68, at 16. Reynolds
evidently reviewed the report, as his
signature marking appears at the bottom
of the report’s first page. GX 2, at 158.
Notably, not only did the report state
that N.S. had been admitted for a drug
overdose, it also stated that N.S. had a
history of multiple prior drug overdoses,
the last one being in May 2004, one
month before her first AMC visit, and a
history of multiple suicide attempts. Id.
at 126-27; 158-59.

Of further significance, the report
listed two different primary care
physicians for N.S., one of whom, Dr.
Michael Dube, was not an AMC
practitioner. Id. at 159. Also, the report
stated that she was taking Lortab, a
combination drug containing
hydrocodone (which was then a
schedule III controlled substance);
Xanax, a schedule IV controlled
substance; and Soma (carisoprodol),
which was not federally scheduled at
that time. Id. at 158. However, Reynolds
had not previously prescribed any of
these three drugs to N.S. See generally
GX 2.

The report also stated that a urine
toxicology test was performed on N.S.
and that she tested positive for opiates
and benzodiazepines. Id. at 159.
However, as before, AMC had not
prescribed any benzodiazepines to N.S.
As the Expert explained, the report
should have been another enormous red
flag to Reynolds that N.S. was
continuing to abuse and divert
controlled substances and was engaging
in doctor-shopping by obtaining
controlled substances from multiple
sources (AMC and Dr. Dube), another
red flag of drug-seeking behavior. GX
68, at 16.

As of the December 29 visit, Reynolds
also was aware that the physician who
treated N.S. at JCMC had, three weeks
earlier, discharged N.S. to Indian Path
Pavilion (“IPP”’), a local, in-patient
mental health facility. See GX 2, at 160.
In addition, on December 23, AMC
received a fax showing that on
December 21, N.S. had been admitted
again to IPP for ““polysubstance abuse.”
See GX 2, at 153-56. Thus, as of N.S.’s
December 29 visit, Reynolds was on
notice that she may have suffered two
overdoses in an approximately three-
week period, that these would have
been the latest of several overdoses she

had suffered, and that she had been sent
for mental health treatment on each of
those two occasions. GX 68, at 17.

However, on reviewing N.S.’s patient
file, the Expert found (as do I) that
Reynolds did not contact: (1) The JCMC
to obtain its records of N.S.’s multiple
previous overdoses; (2) Dr. Dube to
obtain records of the nature and extent
of the treatment he had provided N.S.,
including the controlled substances he
had prescribed her, (3) the IPP to obtain
records regarding N.S.’s December 21,
2004 admission to that facility for
polysubstance abuse; and/or (4) the
pharmacy N.S. was using to fill her
prescriptions to determine if she was
obtaining controlled substances
prescriptions from other practitioners.
Id. According to the Expert, the
standard of care and usual course of
professional practice for a family nurse
practitioner required that Reynolds
obtain all of this information about
N.S.’s history of overdoses, her suicide
attempts, and her current
hospitalizations, as well as information
about other practitioners from whom
she may have been obtaining controlled
substance prescriptions, in order to
determine the proper course to take in
her care. Id.

As the Expert previously explained, a
family practice nurse practitioner is not
qualified to treat the complex issues
presented by this type of patient. Thus,
the Expert also explained that in light of
the information contained in the
December 3, 2004 JCMC and the
December 21, 2004 IPP admission
reports, the standard of care in
Tennessee required that Reynolds cease
all further controlled substance
prescriptions (which he already should
have), send N.S. to an out-patient or in-
patient detoxification program and refer
her to a pain management specialist. Id.
at 18. Thus, the Expert concluded that
the issuance of the December 29, 2004
Avinza prescription was outside the
usual course of professional practice
and lacked a legitimate medical
purpose. Id.

Nevertheless, from January 2005
through June 2005, Reynolds continued
to see N.S. at AMC on a monthly basis
and continued to issue her monthly
prescriptions for Avinza 60 mg. See GX
2, at 86—96; GX 3, at 76—79. According
to the Expert, the issuance of each of
these prescriptions was below the
standard of care and outside the usual
course of professional practice as well.
GX 68, at 18. As the Expert explained,
N.S. should not have been treated and
prescribed controlled substances at a
family practice in light of the drug abuse
and diversion issues she presented, and
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should have been referred to a
specialist. Id.

According to the Expert, on January 1,
2005, the Board of Nursing’s Rule 1000—
04—.08 went into effect. Id. As a result,
Reynolds was required to comply with
the controlled substance prescribing
guidelines contained in that Rule.
However, as of January 6, 2005,
Reynolds still had not obtained any
information about her treatment history
for the three years immediately
preceding her first AMC visit on June 8,
2004. See TN BON Rule 1000-04—
.08(4)(C)1; see also generally GX 2; GX
68, at 18. Moreover, Reynolds did not
create a written treatment plan for N.S.;
nor did he document that he had
considered the need for further testing,
consultations, referrals, or the use of
other treatment modalities. GX 2; GX 68,
at 18.

As the Expert explained, under the
new Rule, Reynolds was required to
create and maintain a “‘written
treatment plan tailored for the
individual needs of the patient” that
“include([d] objectives such as pain and/
or improved physical and psychological
function” and was required to “consider
the need for further testing,
consultations, referrals, or use of other
treatment modalities dependent on
patient responsel[.]” GX 68, at 18
(quoting TN BON Rule 1000-04—
.08(4)(c)2). As found above, in
December 2004, the JCMC and IPP had
forwarded to Reynolds information
establishing that N.S. had a substantial
history of substance abuse which had
resulted in multiple drug overdoses and
suicide attempts. Based on the results of
the July 2004 UDS, he also had
information that N.S. may not have been
taking the Avinza and possibly was
diverting the drug and that she was
taking cocaine and benzodiazepines
which had not been prescribed by his
clinic. GX 68, at 19. The Expert thus
concluded that Reynolds did not
comply with the Rule and acted outside
of the usual course of professional
practice when he issued the Avinza
prescription to N.S. Id.

The evidence further shows that
beginning on February 8, 2005,
Reynolds added Xanax 1 mg. to N.S.’s
controlled substance regimen. See GX 2,
at 94; GX 3, at 77-79. Reynolds issued
this prescription after diagnosing N.S.
with “Major Depressive Disorder” and
“GAD,” the latter being an abbreviation
for “Generalized Anxiety Disorder.”” The
Xanax prescription issued on February
8, 2005 was the first of numerous Xanax
prescriptions N.S. received from
Reynolds, Stout, and Killebrew over the
course of the next five years. See GX 2.

According to the Expert, the decision
of the nurse practitioners to address
N.S.’s mental health issues by
prescribing Xanax, was below the
standard of care and outside the usual
course of professional practice. GX 68,
at 19. As support for her opinion, the
Expert cited a treatise which she stated
was generally recognized and accepted
as authoritative by Tennessee family
practitioners. Id. at 19—20 (citing
Constance R. Uphold & Mary Virginia
Graham, Clinical Guidelines in Family
Practice, 4th Ed. (2003) (hereinafter,
“Uphold & Graham™)). This treatise was
submitted as part of the record. See GX
41.

The Expert explained that “according
to Uphold & Graham, benzodiazepines,
such as Xanax, are effective only for the
short-course treatment of generalized
anxiety disorder, or GAD, and family
practitioners were cautioned against the
use of this class of drugs for greater than
a two week period because they carry
‘the risk of dependence and withdrawal
syndrome.’”” Id. at 20 (quoting GX 41, at
8). The Expert then noted that “Uphold
& Graham further instructs that if the
patient’s ‘anxiety [is] associated with
another psychiatric condition, most
often depression,’ the patient ‘should be
treated for the primary problem,” and
‘most patients in this category should be
referred to a specialist if possible.””” GX
68, at 20 (quoting GX 41, at 9).
Additionally, “Uphold & Graham
instructs that for ‘patients with anxiety
that is substance-induced’ whether by
licit or illicit drugs, family nurse
practitioners are to ‘provide the patient
with counseling/referral to a drug
detoxification program.’” Id. According
to the Expert, “Uphold & Graham
emphasizes that two of the ‘categories of
patients [who] should be referred to
specialists for treatment’ are ‘[t]hose
with high suicide risk’ and ‘[platients
with comorbid conditions (primary
anxiety disorder, substance abuse,
dementia).”” Id. (quoting GX 41, at 14).

Thus, based on Uphold & Graham, the
Expert concluded that “even assuming
N.S. could have been treated for her
purported major depressive order in a
primary care setting, which she could
not, she should not have been started on
a benzodiazepine such as Xanax.” Id.
(citing GX 41, at 15). The Expert further
noted that AMC asserted that its
protocols were based on the Uphold &
Graham Guidelines. Id. at 19-20 (citing
GX 39).

According to the Expert, Reynolds,
Stout, and Killebrew were required
under Tennessee law to evaluate N.S.
for a continuation or change of her
medications at each periodic interval at
which they evaluated her. GX 68, at 21;

BON Rule 1000-04—-.08(4)(c)4. However,
while Xanax is a highly abused and
diverted drug in Tennessee, Reynolds,
Stout and Killebrew prescribed Xanax to
N.S., “at numerous periodic intervals
over the course of the next several years
and in the face of mounting evidence of
her abuse of controlled substances, and
without referring her for treatment by a
specialist.” GX 68, at 21. The Expert
thus concluded that the prescriptions
issued by the three nurse practitioners
fell well below the standard of care and
outside the usual course of their
professional practice. Id.

On July 1, 2005, Reynolds issued N.S.
prescriptions for 30 capsules of Avinza
60 mg and 60 tablets of Xanax 1 mg. See
GX 2, at 86; GX 3, at 79. Reynolds
issued these prescriptions even though
he had not obtained the results of the
UDS he ordered for N.S. during her June
1, 2005 AMC visit (and apparently never
did based on a review of N.S.’s patient
file). See GX 2, at 87. In fact, N.S.’s
patient file does not contain any record
of her even having been administered
the UDS. GX 68, at 21; see also GX 2.

In the Expert’s opinion, Reynolds’
issuance of these prescriptions was
below the standard of care and outside
the usual course of professional
practice. GX 68, at 21. Based on the
evidence of N.S.’s abuse and diversion
of controlled substances set forth above,
and the fact that Reynolds had not
obtained the results for the UDS he
ordered at N.S.’s previous visit, the
standard of care and usual course of
professional practice under these
circumstances would not have been to
issue N.S. further controlled substances
prescriptions. Id. at 22. Instead, it would
have been to locate the results, and if
she had not taken the UDS, which
would be a red flag based on her history,
require her to provide one and cease all
further controlled substances
prescribing until the results could be
reviewed. Id. (citing Board Rule 1008—
04-08(2) & (4) (c)(2)).

Likewise, on August 2, 2005, Mr.
Reynolds issued N.S. prescriptions for
30 capsules of Avinza 60 mg and 60
tablets of Xanax 1 mg, each of which
was for a thirty-day supply. See GX 2,
at 85; GX 3, at 79. A note in the record
of her August 2, 2005 visit states, “Pt.
called to request refill on Xanax. Stated
she had taken all she had before due
date. Script written for Xanax.” GX 2, at
85 (emphasis added). Yet
notwithstanding the extensive evidence
that N.S. was abusing and diverting
controlled substances, Reynolds issued
her the prescription and did not refer
her to an outside specialist to address
her aberrant behavior. See, e.g., GX 41,
at 8-9, 14 (Uphold & Graham). The
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Expert thus concluded that Reynolds’
issuance of the prescription was below
the standard of care and outside the
usual course of professional practice.
GX 68, at 22-23.

Twenty days later, on August 22,
2005, Mr. Reynolds issued N.S. a
prescription for 20 tablets of Xanax 0.5
mg. See GX 2, at 84; GX 3, at 80.
According to the Expert, this
prescription was an extremely early
refill, specifically, ten days early, in
light of the fact that he had just issued
N.S. a thirty-day supply of 60 tablets of
Xanax 1 mg on August 2, 2005, and was
further evidence that N.S. was either
abusing the Xanax by taking extra pills
in contravention of his directions, or
was diverting the drugs he was
prescribing to her. GX 68, at 23.

Moreover, on September 2, 2005