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ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Parts 260 and 261

[EPA-HQ-RCRA—2010-0742; FRL-9728-5—
OSWER]

RIN 2050-AG62

Definition of Solid Waste

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA, or the Agency) is
publishing a final rule that revises
several recycling-related provisions
associated with the definition of solid
waste used to determine hazardous
waste regulation under Subtitle C of the
Resource Conservation and Recovery
Act (RCRA). The purpose of these
revisions is to ensure that the hazardous
secondary materials recycling
regulations, as implemented, encourage
reclamation in a way that does not
result in increased risk to human health
and the environment from discarded
hazardous secondary material.

DATES: This final rule is effective on July
13, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-RCRA-2010-0742. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
such as Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically at
www.regulations.gov or in hard copy at
the RCRA Docket, EPA/DC, William
Jefferson Clinton Building West, Room
3334, 1301 Constitution Ave. NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m. Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744 and the telephone number for
the RCRA Docket is (202) 566—-0276.
FOR FURTHER INFORMATION CONTACT:
Tracy Atagi, Office of Resource
Conservation and Recovery, Materials
Recovery and Waste Management
Division, MC 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460, at
(703) 308-8672, (atagi.tracy@epa.gov) or
Amanda Kohler, Office of Resource

Conservation and Recovery, Materials
Recovery and Waste Management
Division, MC 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460, at
(703) 347-8975,
(kohler.amanda@epa.gov).

SUPPLEMENTARY INFORMATION:

A. Does this action apply to me?

Entities potentially affected by today’s
action include over 5,000 industrial
facilities in 634 industries (at the 6-digit
North American Industry Classification
System (NAICS) code level) that
generate or recycle hazardous secondary
materials (HSM). Most of these 634
industries have relatively few entities
that are potentially affected. The top-5
economic sectors (at the 2-digit NAICS
code level) with the largest number of
potentially affected entities are as
follows: (1) 41% in NAICS code 33—the
manufacturing sector, which consists of
metals, metal products, machinery,
computer & electronics, electrical
equipment, transportation equipment,
furniture, and miscellaneous
manufacturing subsectors, (2) 23% in
NAICS code 32—the manufacturing
sector, which consists of wood
products, paper, printing, petroleum &
coal products, chemicals plastics &
rubber products, and nonmetallic
mineral products manufacturing
subsectors, (3) 3.0% in NAICS code
92—the public administration sector, (4)
2.9% in NAICS code 61—the
educational services sector, and (5)
2.8% in NAICS code 54—the
professional, scientific and technical
services sector.

Information on the estimated future
economic impacts of today’s action is
presented in section XXI of this notice,
as well as in the RIA available in the
docket for today’s action.
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I. Statutory Authority

These regulations are promulgated
under the authority of sections 2002,
3001, 3002, 3003, 3004, 3007, 3010, and
3017 of the Solid Waste Disposal Act of
1970, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended by the Hazardous
and Solid Waste Amendments of 1984
(HSWA), 42 U.S.C. 6921, 6922, 6923,
and 6924. This statute is commonly
referred to as “RCRA.”

XV.

II. Which revisions to the regulations is
EPA finalizing?

In today’s rule, EPA is revising a
number of provisions related to the
definition of solid waste as it applies to
the regulation of hazardous waste under
Subtitle C of RCRA (42 U.S.C. 6921
through 6939(e)). These revisions affect
certain types of hazardous secondary
materials that are currently
conditionally excluded from the
definition of solid waste when
reclaimed. These exclusions were
promulgated in October 2008 (73 FR
64688, October 30, 2008) and were
intended to encourage the recovery and
reuse of valuable resources as an
alternative to land disposal or
incineration, while at the same time
maintaining protection of human health
and the environment. In response to
concerns raised by stakeholders about
potential increases in risks to human
health and the environment from
hazardous secondary materials, today’s
rule revises the 2008 DSW final rule in
order to ensure that the rule, as
implemented, encourages reclamation
in a way that protects human health and
the environment from the
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mismanagement of hazardous secondary
materials.

The six major regulatory areas are
summarized below.! The intent of this
summary is to give a brief overview of
the actions EPA is taking today. More
detailed discussions, including the
Agency’s rationale for the changes, are
found in later sections of this preamble.

A. Exclusion for Hazardous Secondary
Materials That Are Legitimately
Reclaimed Under the Control of the
Generator

Under today’s final rule, EPA is
retaining the exclusion for hazardous
secondary materials that are legitimately
reclaimed under the control of the
generator (‘“‘generator-controlled
exclusion”), with certain revisions from
the 2008 DSW final rule. These
revisions include (1) adding a codified
definition of “contained,” (2) adding
recordkeeping requirements for same-
company and toll manufacturing
reclamation, (3) making notification a
condition of the exclusion, (4) adding a
requirement to document that recycling
under the exclusion is legitimate, and
(5) adding emergency preparedness and
response conditions. In addition, we
have amended the speculative
accumulation provisions to add a
recordkeeping requirement. This
requirement applies to all persons
subject to speculative accumulation.

The generator-controlled exclusion
(40 CFR 261.4(a)(23)) excludes certain
hazardous secondary materials (i.e.,
listed sludges, listed by-products, and
spent materials) from the definition of
solid waste if they are generated and
legitimately reclaimed within the
United States or its territories under the
control of the generator. Specifically,
hazardous secondary materials are
excluded if (1) the reclamation process
meets the definition of legitimate
recycling under 40 CFR 260.43; (2) the
materials are not speculatively
accumulated as defined in 40 CFR
261.1(c)(8) (including a new
recordkeeping requirement, being
finalized today); (3) they meet the
notification condition under 40 CFR
260.42; (4) they are managed in a unit
that meets the new definition of
“contained” in 40 CFR 260.10, which
specifies that storage units must be in
good condition, properly labeled, do not
hold incompatible materials, and
address potential risks of fires or
explosions; and (5) the generator
satisfies certain emergency
preparedness and response conditions.

1 Any provisions promulgated in the 2008 DSW
rule that are not addressed in this final rule remain
in effect.

Further discussion of the generator-
controlled exclusion can be found in
section V of this preamble.

B. Verified Recycler Exclusion
Replacing the Exclusion for Hazardous
Secondary Materials That Are
Transferred for the Purpose of
Legitimate Reclamation

EPA is replacing the exclusions at 40
CFR 261.4(a)(24) and (25) for hazardous
secondary materials that are transferred
from the generator to other persons for
the purpose of reclamation with an
exclusion for hazardous secondary
materials sent for reclamation to a
verified recycler. By this change, EPA
intends to promote safe and sustainable
reclamation of these materials. Under
this new exclusion, generators who
want to recycle their hazardous
secondary materials without having
them become hazardous wastes must
send their materials to either a RCRA-
permitted reclamation facility or to a
verified recycler of hazardous secondary
materials who has obtained a solid
waste variance from EPA or the
authorized state. In order to obtain a
variance from EPA or the authorized
state, the recycler must (1) demonstrate
their recycling is legitimate; (2) have
financial assurance in place to properly
manage the hazardous secondary
material when the facility closes; (3) not
be subject to a formal enforcement
action in the previous three years and
not be classified as a significant non-
complier under RCRA Subtitle C, or
must provide credible evidence that the
facility will manage the hazardous
secondary materials properly; (4) have
the proper equipment and trained
personnel, and meet emergency
preparedness and response conditions
to safely recycle the material; (5)
manage the residuals from recycling
properly; and (6) take steps to protect
nearby communities and reduce risk of
potential unpermitted releases of the
hazardous secondary material to the
environment (i.e., releases that are not
covered by a permit (such as a permit
to discharge to water or air). Further
discussion of the replacement of the
transfer-based exclusion with the
verified recycler exclusion can be found
in section VI of this preamble.

C. Remanufacturing Exclusion

EPA is also finalizing an exclusion
from the definition of solid waste for
certain higher-value solvents transferred
from one manufacturer to another for
the purpose of extending the useful life
of the solvent by remanufacturing the
spent solvent back into the commercial
grade solvent. This remanufacturing
exclusion will help promote sustainable

materials management by extending the
productive use of these materials, which
reduces the need for raw materials used
and the environmental impacts
associated with production of these
materials. In addition, EPA is also
making clear that a rulemaking petition
pursuant to 40 CFR 260.20 can be
submitted for adding other higher-value
hazardous secondary materials that are
destined to be remanufactured into
similarly higher-value products. Further
discussion of this exclusion can be
found in section VII of this preamble.

D. Prohibition of Sham Recycling and
Revisions to the Definition of Legitimacy

In this final rulemaking, EPA is
codifying in its regulations at 40 CFR
261.2(g) the long-standing policy that
hazardous secondary materials found to
be sham recycled are discarded and
solid wastes, thereby prohibiting
materials that are sham recycled from
being excluded from the definition of
solid waste.

In addition, EPA has changed the
definition of legitimate recycling in
§ 260.43 to make clear that all four
factors identified in § 260.43 must be
met, but also to provide some flexibility
in determining legitimacy for certain
types of recycling. In particular, in cases
where there is no analogous product
made from raw materials, EPA has
clarified that the product of recycling is
still a legitimate product when it meets
widely recognized commodity standards
(e.g., commodity-grade scrap metal) or
when the hazardous secondary material
is recycled back into the production
process from which it was generated
(e.g., closed-loop recycling). In addition,
for cases in which the product of the
recycling process has levels of
hazardous constituents that are not
comparable to analogous products, the
revised legitimacy standard includes a
process that allows the facility to
document and certify that the recycling
is still legitimate, keep such
documentation at the facility, and send
a notification to the regulatory authority
to that effect. Further discussion of
legitimacy can be found in section VIII
of this preamble.

E. Revisions to Solid Waste Variances
and Non-Waste Determinations

Today’s rule finalizes revisions to the
solid waste variances and non-waste
determinations found in 40 CFR 260.30—
260.34 in order to ensure protection of
human health and the environment and
foster greater consistency on the part of
implementing agencies. Revisions
include (1) requiring facilities to send a
notice to the Administrator (or State
Director, if the state is authorized) and



1696

Federal Register/Vol. 80, No. 8/Tuesday, January 13, 2015/Rules and Regulations

potentially re-apply for a variance in the
event of a change in circumstances that
affects how a hazardous secondary
material meets the criteria upon which
a solid waste variance has been based;
(2) establishing a fixed term not to
exceed ten years for variance and non-
waste determinations, at the end of
which facilities must re-apply for a
variance or non-waste determination, (3)
requiring facilities to re-notify every two
years with updated information; (4)
revising the criteria for the partial
reclamation variance to clarify when the
variance applies and to require, among
other things, that all the criteria for this
variance must be met; and (5) for the
non-waste determinations in 40 CFR
260.34, requiring that petitioners
demonstrate why the existing solid
waste exclusions would not apply to
their hazardous secondary materials.
EPA is not finalizing the proposed
change to designate the Regional
Administrator as the EPA recipient of
petitions for all variances and non-waste
determinations. Further discussion of
these revisions can be found in section
IX of this preamble.

F. Deferral on Revisions to Pre-2008
Recycling Exclusions

EPA is not finalizing revisions to the
pre-2008 recycling exclusions and
exemptions to include the contained
standard or to require notification.2 EPA
is instead deferring action until EPA can
more adequately address commenters’
concerns. For further discussion, see
section X for more information.

II1. History of the Definition of Solid
Waste

A. Background

RCRA gives EPA the authority to
regulate hazardous wastes (see RCRA
sections 3001-3004). The original
statutory designation of the subtitle for
the hazardous waste program was
Subtitle C and the national hazardous
waste program is referred to as the
RCRA Subtitle C program. Subtitle C is
codified at 42 U.S.C. 6921 through
6939f. Subtitle C regulations are found
at 40 CFR parts 260 through 279.
Hazardous wastes are those that,
because of their quantity, concentration,
physical, or chemical characteristics,
may (1) cause, or significantly
contribute to an increase in mortality or
an increase in serious irreversible or
incapacitating reversible illness or (2)
pose a substantial present or potential
hazard to human health or the

2EPA requested comment on adding these
requirements to a list of 32 existing recycling
exclusions in the 2011 proposed rule (76 FR 44139,
July 22, 2011).

environment when improperly treated,
stored, transported, or disposed of, or
otherwise managed (see RCRA section
1004(5)). Hazardous wastes are a subset
of solid wastes.

Materials that are not solid wastes are
not subject to regulation as hazardous
wastes under RCRA Subtitle C. Thus,
the definition of solid waste plays a key
role in defining the scope of EPA’s
authorities under Subtitle C of RCRA.
The statute defines “solid waste” as
“. . . any garbage, refuse, sludge from a
waste treatment plant, water supply
treatment plant, or air pollution control
facility and other discarded material

. . resulting from industrial,
commercial, mining, and agricultural
operations, and from community
activities . . .” (RCRA section 1004 (27)
(emphasis added)).

Since 1980, EPA has interpreted
“solid waste” under its Subtitle C
regulations to encompass both materials
that are destined for final, permanent
treatment and placement in disposal
units, as well as certain materials that
are destined for recycling (see 45 FR
33090-95, May 19, 1980; 50 FR 604—
656, January 4, 1985 (see in particular
pages 616—618)). EPA has offered three
arguments in support of this
interpretation:

e The statute and the legislative history
suggest that Congress expected EPA to
regulate certain materials that are destined
for recycling as solid and hazardous wastes
(see 45 FR 33091, citing numerous sections
of the statute and U.S. Brewers’ Association
v. EPA, 600 F. 2d 974 (D.C. Cir. 1979); 48 FR
14502—-04, April 3, 1983; and 50 FR 616-618,
January 4, 1985).

e Hazardous secondary materials stored or
transported prior to recycling have the
potential to present the same types of threats
to human health and the environment as
hazardous wastes stored or transported prior
to disposal. In fact, EPA has found that
recycling operations have accounted for a
number of significant damage incidents. For
example, hazardous secondary materials
destined for recycling were involved in one-
third of the first 60 filings under RCRA’s
imminent and substantial endangerment
authority and in 20 of the initial 160
hazardous material sites listed for potential
clean up under the Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA) (48 FR 14474, April
4, 1983). Congress also cited some damage
cases which involve recycling (H.R. Rep. 94—
1491, 94th Cong., 2d Sess., at 17, 18, 22).
Additional data (i.e., information on damage
incidents occurring after 1982) included in
the rulemaking docket for today’s rule
corroborate the fact that recycling operations
can and have resulted in significant damage
incidents.

¢ Excluding all hazardous secondary
materials destined for recycling would allow
materials to move in and out of the
hazardous waste management system

depending on what any person handling the
hazardous secondary materials intended to
do with them, which is inconsistent with the
RCRA mandate to track hazardous wastes
and control them from ““cradle to grave.”

Hence, RCRA confers on EPA the
authority to regulate discarded
hazardous secondary materials even if
they are destined for recycling and may
be beneficially reused. The Agency has
therefore developed in part 261 of 40
CFR a definition of “solid waste” for
Subtitle C regulatory purposes. (Note:
This definition is narrower than the
definition of ““solid waste”” for RCRA
endangerment and information-
gathering authorities. (See 40 CFR
261.1(b)). Also Connecticut Coastal
Fishermen’s Association v. Remington
Arms Co., 989 F.2d 1305, 1315 (2d Cir.
1993) holds that EPA’s use of a narrower
and more specific definition of solid
waste for Subtitle C purposes is a
reasonable interpretation of the statute.
(See also Military Toxics Project v. EPA,
146 F.3d 948 (D.C. Cir. 1998).))

EPA has consistently asserted that
hazardous secondary materials are not
excluded from regulation as solid
wastes merely because of a claim that
they will be recycled. EPA has
consistently considered hazardous
secondary materials intended for “sham
recycling” (i.e., disposal performed in
the guise of recycling) to be discarded
and, hence, to be solid wastes for
Subtitle C purposes (see 45 FR 33093,
May 19, 1980; 50 FR 638—639, January
4, 1985). The U.S. Court of Appeals for
the D.C. Circuit has agreed that
materials undergoing sham recycling are
discarded and, consequently, are solid
wastes under RCRA (see American
Petroleum Institute v. EPA, 216 F.3d 50,
58-59 (D.C. Cir. 2000)).

B. A Series of D.C. Circuit Court
Decisions on the Definition of Solid
Waste

Because the interpretation of what
constitutes a solid waste is the
foundation of the hazardous waste
regulatory program, there has been quite
a bit of litigation over the meaning of
“solid waste” under Subtitle C of RCRA.
Specifically, industries representing
mining and oil refining interests
challenged EPA’s January 1985
regulatory definition of solid waste. In
1987, the D.C. Circuit held that EPA
exceeded its authority “in seeking to
bring materials that are not discarded or
otherwise disposed of within the
compass of ‘waste’”’ (American Mining
Congress v. EPA (“AMCT’), 824 F.2d
1177,1178 (D.C. Cir. 1987)). The Court
held that certain materials EPA was
seeking to regulate were not “discarded
materials” under RCRA section
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1004(27). The Court also held that
Congress used the term “discarded” in
its ordinary sense, to mean ‘“‘disposed
of” or “abandoned” (824 F.2d at 1188—
89). The Court further held that the term
“discarded materials” could not include
materials “destined for beneficial reuse
or recycling in a continuous process by
the generating industry itself (because
they) are not yet part of the waste
disposal problem” (824 F.2d at 1190).
The Court held that Congress had
directly spoken to this issue, so that
EPA’s definition was not entitled to
deference under Chevron U.S.A., Inc. v.
NRDC, 467 U.S. 837 (1984) (824 F.2d at
1183, 1189-90, 1193).

At the same time, the Court held that
recycled materials could be regulated as
discarded materials. The Court
mentioned at least two examples of
recycled materials that may be regulated
as wastes, noting that used oil can be
considered a solid waste (824 F.3d at
1187 (fn 14)). Also, the Court suggested
that materials disposed of and recycled
as part of a waste management program
may be regulated as solid wastes (824 F.
2d at 1179).

Subsequent decisions by the D.C.
Circuit also indicate that some materials
destined for recycling may be
considered “discarded.” In particular,
the Court held that emission control
dust from steelmaking operations listed
as hazardous waste “K061” is a solid
waste, even when sent to a metals
reclamation facility, at least where that
is the treatment method required under
EPA’s land disposal restrictions
program (American Petroleum Institute
v. EPA (“APITI’), 906 F.2d 729 (D.C. Cir.
1990)). In addition, the Court held that
it is reasonable for EPA to consider as
discarded (and solid wastes) listed
wastes managed in units that are in part
wastewater treatment units, especially
where it is not clear that the industry
actually reuses the materials (AMC II,
907 F.2d 1179 (D.C. Cir. 1990)).

It also is worth noting that two other
Circuits also have held that EPA may
regulate as solid wastes under RCRA at
least some materials destined for
reclamation rather than final discard.
The U.S. Court of Appeals for the
Eleventh Circuit found that “[i]t is
unnecessary to read into the term
‘discarded’ a congressional intent that
the waste in question must finally and
forever be discarded” (U.S. v. ILCO, 996
F.2d 1126, 1132 (Eleventh Cir. 1993)
(finding that used lead batteries sent to
a reclaimer have been “discarded once”
by the entity that sent the battery to the
reclaimer)). In addition, the Fourth
Circuit found that slag held on the
ground untouched for six months before
sale for use as road bed could be a solid

waste (Owen Electric Steel Co. v. EPA,
37 F.3d 146, 150 (4th Cir. 1994)).

In 1998, EPA promulgated a rule in
which EPA regulated hazardous
secondary materials recycled by
reclamation within the mineral
processing industry, the “LDR Phase IV
rule” (63 FR 28556, May 26, 1998),
under Subtitle C of RCRA. In that rule,
EPA promulgated a conditional
exclusion for all types of mineral
processing hazardous secondary
materials destined for reclamation. As a
condition of the exclusion, EPA
prohibited the land-based storage of
these mineral processing secondary
materials prior to reclamation because it
considered hazardous secondary
materials from the mineral processing
industry that were stored on the land to
be solid wastes (63 FR 28581, May 26,
1998). The conditional exclusion
decreased regulation over spent
materials stored prior to reclamation,
but increased regulation over by-
products and sludges that exhibit a
hazardous characteristic and that are
stored prior to reclamation. EPA noted
that the statute does not authorize it to
regulate “materials that are destined for
immediate reuse in another phase of the
industry’s ongoing production process.”
EPA, however, took the position that
hazardous secondary materials that are
removed from a production process for
storage are not ‘“immediately reused,”
and therefore are “discarded” (63 FR
28580, May 26, 1998).

The mining industry challenged the
rule, and the D.C. Circuit vacated the
provisions that expanded EPA
regulation over characteristic by-
products and sludges destined for
reclamation (Association of Battery
Recyclers v. EPA (“ABR”), 208 F.3d
1047 (D.C. Cir. 2000)). The Court held
that it had already resolved this issue in
its opinion in AMC I, where it found
that “Congress unambiguously
expressed its intent that ‘solid waste’
(and therefore EPA’s regulatory
authority) be limited to materials that
are ‘discarded’ by virtue of being
disposed of, abandoned, or thrown
away” (208 F.2d at 1051). The Court
also did not find that storage before
reclamation automatically makes
materials discarded. Rather, it repeated
that materials reused within an ongoing
industrial process are neither disposed
of nor abandoned (208 F.3d at 1051-52)
and that “at least some of the secondary
material EPA seeks to regulate as solid
waste (in the mineral processing rule) is
destined for reuse as part of a
continuous industrial process and thus
is not abandoned or thrown away’’ (208
F.3d at 1056). It explained that the
intervening API I and AMC II decisions

had not narrowed the holding in AMC
1(208 F.3d at 1054-1056).

In its most recent opinion dealing
with the definition of solid waste, Safe
Food and Fertilizer v. EPA (“Safe
Food”), 350 F.3d 1263 (D.C. Cir. 2003),
the D.C. Circuit upheld an EPA rule that
excludes from the definition of solid
waste hazardous secondary materials
used to make zinc fertilizers, and the
fertilizers themselves, as long as the
hazardous secondary materials meet
certain handling, storage, and reporting
conditions and the resulting fertilizers
have concentration levels for lead,
arsenic, mercury, cadmium, chromium,
and dioxins that fall below specified
thresholds (Final Rule, “Zinc Fertilizers
Made From Recycled Hazardous
Secondary Materials” (“Fertilizer
Rule™), 67 FR 48393, July 24, 2002).
EPA determined that if these conditions
are met, the hazardous secondary
materials used to make such fertilizer
have not been discarded. The conditions
also apply to a number of recycled
materials not produced in the fertilizer
production industry, including certain
zinc-bearing hazardous secondary
materials, such as brass foundry dusts.

EPA’s reasoning was that market
participants, consistent with the EPA-
required conditions in the rule, would
treat the excluded materials more like
valuable products than like negatively-
valued wastes and, thus, would manage
them in ways inconsistent with discard.
In addition, the fertilizers derived from
these recycled feedstocks are chemically
indistinguishable from analogous
commercial products made from raw
materials (350 F.3d at 1269). The Court
held that EPA’s explanation that market
participants manage materials in ways
inconsistent with discard, and the fact
that the levels of contaminants in the
recycled fertilizers were “identical” to
the fertilizers made with virgin raw
materials (also called “the identity
principle”) as reasonable. The Court
also held that this interpretation of
“discard” was reasonable and consistent
with the statutory purpose. The Court
noted that the identity principle was
defensible because the differences in
health and environmental risks between
the two types of fertilizers are so slight
as to be substantively meaningless.

In addition, the Court stated that it
“need not consider whether a material
could be classified as a non-discard
exclusively on the basis of the market-
participation theory” (350 F.3d at 1269).
The Court only determined that the
combination of market participants’
treatment of the materials, EPA-required
management standards, and the
“identity principle” constitutes a
reasonable set of tools to establish that
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the recycled hazardous secondary
materials and fertilizers are not
discarded.

C. October 2003 Proposal To Revise the
Definition of Solid Waste

Prompted by concerns articulated in
various Court opinions decided up to
that point, in October 2003, EPA
proposed a rule which defined those
circumstances under which hazardous
secondary materials would be excluded
from RCRA’s hazardous waste
regulations because they are generated
and reclaimed in a continuous process
within the same industry. In addition,
the Agency also clarified in a regulatory
context the concept of “legitimate
recycling,” which has been a key
component of RCRA’s regulatory
program for hazardous material
recycling, but which up to that point,
had been implemented without specific
regulatory criteria (68 FR 61558,
October 28, 2003).

In response to the October 2003 DSW
proposal, a number of commenters
criticized the Agency for not having
conducted a study of the potential
impacts of the proposed regulatory
changes. These commenters expressed
the general concern that deregulating
hazardous secondary materials that are
reclaimed in the manner proposed
could result in the mismanagement of
these materials and could create new
cases of environmental damage that
would require remedial action under
federal or state authorities. Some of the
commenters further cited a number of
examples of environmental damage that
were attributed to hazardous secondary
material recycling, including sites listed
on the Superfund National Priorities
List (NPL).

Other commenters to the 2003 DSW
proposal expressed the view that the
great majority of these cases of
recycling-related environmental
problems occurred before RCRA,
CERCLA, or other environmental
programs were established in the early
1980s. These commenters argued that
these environmental programs—most
notably, RCRA’s hazardous waste
regulations and the liability provisions
of CERCLA—have created strong
incentives for proper management of
recyclable hazardous secondary
materials and recycling residuals.
Several commenters further noted that,
because of these developments,
industrial recycling practices have
changed substantially since the early
1980s and present day generators and
recyclers are much better environmental
stewards than in the pre-RCRA/-
CERCLA era. Thus, they argued that
cases of “historical” recycling-related

environmental damage are not
particularly relevant when modifying
the current RCRA hazardous waste
regulations for hazardous secondary
materials recycling.

D. Recycling Studies

In light of these comments on the
2003 DSW proposal, and in deliberating
on how to proceed with the rulemaking
effort, the Agency decided that
additional information on hazardous
secondary material recycling would
benefit its regulatory decision-making
and would provide stakeholders with a
clearer picture of the hazardous
secondary material recycling industry in
this country. Accordingly, the Agency
examined three issues that we believed
were of particular importance to
revising the definition of solid waste:

¢ How do responsible generators and
recyclers of hazardous secondary materials
ensure that recycling is done in an
environmentally safe manner?

o To what extent have hazardous
secondary material recycling practices
resulted in environmental problems since
enactment of major waste management
statutes, and why?

o Are there certain economic forces or
incentives specific to hazardous secondary
material recycling that can explain why
environmental problems can sometimes
originate from such recycling activities?

Reports documenting these studies
are available in the docket for the 2008
DSW final rule under the following
titles:

e An Assessment of Good Current Practices
for Recycling of Hazardous Secondary
Materials (EPA-HQ-RCRA-2002-0031—
0354) (“study of successful recycling”)

e An Assessment of Environmental Problems
Associated With Recycling of Hazardous
Secondary Materials (EPA-HQ-RCRA-
2002—-0031-0355) (“environmental
problems study”’)

o A Study of Potential Effects of Market
Forces on the Management of Hazardous
Secondary Materials Intended for
Recycling (EPA-HQ-RCRA-2002-0031-
0358) (“‘market forces study”)

In the study of successful recycling,
EPA found that responsible recycling
practices used by generators and
recyclers to manage hazardous
secondary materials fall into two general
categories. The first category includes
the audit activities and inquiries
performed by a generator of a hazardous
secondary material to determine
whether the entity to which it is sending
such material is equipped to manage it
responsibly without the risk of releases
or other environmental damage. These
recycling and waste audits of other
companies’ facilities are common to
those generators that responsibly recycle
in the hazardous secondary materials

market. The second category of
responsible recycling practices consists
of the control practices that ensure
responsible management of any given
shipment of hazardous secondary
material, such as the contracts under
which the transaction takes place and
the tracking systems that can inform a
generator that its hazardous secondary
material has been properly managed.

The goal of the environmental
problems study was to identify and
characterize environmental problems
associated with some types of hazardous
secondary material recycling that are
relevant for the purpose of this
rulemaking effort. To address
commenters’ concerns that historic
damages are irrelevant to current
practices because environmental
programs (post-RCRA and -CERCLA
implementation) have created strong
incentives for proper management of
recyclable hazardous secondary
materials, EPA only included cases
where damages occurred after 1982. The
study identifies 208 cases in which
environmental damages of some kind
occurred from some type of recycling
activity and that otherwise fit the scope
of the study.?

The Agency has determined that the
occurrence of certain types of
environmental problems associated with
post-1982 recycling practices shows that
discard has occurred. In particular,
instances where hazardous secondary
materials were abandoned (e.g., in
warehouses) and which required
removal, oversight by a government
agency and the expenditure of public
funds clearly demonstrate that the
hazardous secondary material was
discarded. Of the 208 damage cases
presented in the original damage case
study, 69 cases (33%) involve
abandoned materials. The relatively
high incidence of abandoned materials
likely reflects the fact that bankruptcies
or other types of business failures were
associated with 138 (66%) of the cases.

In addition, the pattern of
environmental damages that resulted
from the mismanagement of recyclable

3EPA initially identified over 800 potential
damage cases, most of which were not included in
the analysis because (1) the damages occurred
before 1982, (2) the damages were not caused by
recycling, or (3) there was not enough information
to determine when the damages occurred or
whether recycling contributed to the damages. The
cases EPA considered, but did not include, were
listed in an appendix to the report to allow the
public to comment on whether additional cases
should be included in the analysis. As a result of
public comment to the 2011 DSW proposal, EPA
has updated the damage case information using the
same methodology, resulting in a total of 250
damage cases as of 2012. EPA has determined that
the new damage case information is consistent with
the damage cases previously cited in the study.
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materials (including contamination of
soils, groundwater, surface water and
air) is a strong indication that the
hazardous secondary materials were
generally not managed as valuable
commodities and were discarded. Of the
208 damage cases presented in the
original damage case study, 81 cases
(40%) primarily resulted from the
mismanagement of recyclable hazardous
secondary materials, while
mismanagement of recycling residuals
was the primary cause in 71 cases
(34%). Often, in the case of
mismanagement of recycling residuals,
reclamation processes generated
residuals in which the toxic
components of the recycled materials
were separated from the non-toxic
components, and these portions of the
hazardous secondary material were then
mismanaged and discarded. Examples
of this include a number of drum
reconditioning facilities, where large
numbers of used drums were cleaned
out to remove small amounts of
remaining product, such as solvent, and
these wastes were then improperly
stored or disposed, while the drums
were reused or recycled.

The market forces study used
accepted economic theory to describe
how various market incentives can
influence a firm’s decision-making
process when recycling hazardous
secondary materials. This study helps
explain some of the possible
fundamental economic drivers of both
successful and unsuccessful recycling
practices.

As pointed out by some commenters
to the 2003 DSW proposed rule, the
economic forces shaping the behavior of
firms that recycle hazardous secondary
materials are often different from those
at play in manufacturing processes
using virgin materials. The market
forces study used economic theory to
provide information on how certain
characteristics can influence three
different recycling models to encourage
or discourage an optimal outcome. The
three recycling models examined were
(1) commercial recycling, where the
primary business of the firm is the
recycling of hazardous secondary
materials that are accepted from off-site
industrial sources (which usually pay a
fee); (2) industrial intra-company
recycling, where firms generate
hazardous secondary materials as by-
products of their main production
processes and recycle the hazardous
secondary materials for sale or for their
own reuse in production; and (3)
industrial inter-company recycling,
where firms either use or recycle
hazardous secondary materials obtained
from other firms, with the objective of

reducing the cost of their production
inputs. The report also looked at how
the outcome from each model is
potentially affected by three market
characteristics: (1) The value of the
recycled product, (2) the price stability
of recycling output or inputs, and (3) the
net worth of the firm.

An individual firm’s decision-making
is based on many factors and
extrapolating a firm’s likely behavior
from a few factors could be an over-
simplification. However, when used in
conjunction with other information, the
economic theory can be quite
illuminating. For example, according to
the market forces study, industrial intra-
and inter-company recyclers have more
flexibility in adjusting to unstable
recycling markets (e.g., during price
fluctuations, these companies can more
easily switch from recycling to disposal
or from recycled inputs to virgin
inputs). Therefore, they would be
expected to be less likely to have
environmental problems from over-
accumulated materials.

On the other hand, in certain types of
commercial recycling, the product has
low value, the prices are unstable, and/
or the firm has a low net worth.
Facilities in these situations can be
more susceptible to environmental
problems from the over-accumulation or
mishandling of hazardous secondary
materials, especially when compared to
recycling by a well-capitalized firm that
yields a product with high value. In
short, commercial recyclers depend on
revenue from two sources: (1) Accepting
hazardous secondary materials for
recycling, and (2) selling the recycled
product. When recycled product prices
fall, commercial recyclers rely on profits
from accepting hazardous waste, which
can result in over-accumulation,
mismanagement, sham recycling, and
abandonment of hazardous secondary
materials. Further, because these
facilities often have little capital at risk,
they can go bankrupt leaving
environmental damages behind. These
predicted outcomes appear to be
supported by the results of the
environmental problems study, which
showed the vast majority of
environmental damages—approximately
94%—occur at off-site commercial
recyclers.

However, as shown by the study of
successful recycling, generators who
could otherwise bear a large liability
from poorly-managed recycling at other
companies have addressed this issue by
carefully examining the recyclers to
which they send their hazardous
secondary materials, such as through
audits to ensure that they are
technically and financially capable of

performing the recycling. In addition,
we have seen that successful recyclers
(both commercial and industrial) have
often taken advantage of mechanisms,
such as long-term contracts to help
stabilize price fluctuations, allowing
recyclers to plan their operations more
effectively.

Further discussion of the recycling
studies, including the methodology and
limitations of the studies, can be found
in the March 2007 DSW supplemental
proposal (72 FR 14178-83) and the
October 2008 DSW final rule (73 FR
64673—74), and the studies themselves
can be found in the docket for the 2008
DSW final rule (EPA-HQ-RCRA-2002—
0031-0355).

E. March 2007 Supplemental Proposal
To Revise the Definition of Solid Waste

In March 2007, EPA published a
supplemental proposal that provided
the public the opportunity to comment
on these studies. The Agency also re-
structured the proposed rule and
proposed (1) two exclusions for
hazardous secondary materials recycled
under the control of the generator (one
exclusion would apply to hazardous
secondary materials managed in non-
land-based units, and the other
exclusion would apply to hazardous
secondary materials managed in land-
based units) and (2) an exclusion for
hazardous secondary materials
transferred to another party for
reclamation. The Agency also proposed
a non-waste determination petition
process, and re-proposed the legitimacy
criteria, with certain modifications (72
FR 14172, March 26, 2007).

For the exclusions of hazardous
secondary materials reclaimed under
the control of the generator, EPA
described three circumstances under
which we believed that discard does not
take place and where the potential for
environmental releases is low. The three
situations involve hazardous secondary
materials that are generated and
legitimately reclaimed at the generating
facility, legitimately reclaimed at a
different facility within the same
company, or legitimately reclaimed
through a tolling arrangement. Under all
three circumstances, the hazardous
secondary materials must be generated
and reclaimed within the United States
or its territories. Because the hazardous
secondary material generator in these
situations still retains control of the
hazardous secondary materials, finds
value in them, and intends to use them,
EPA proposed to exclude these
materials from the definition of solid
waste and, thus, from regulation under
Subtitle C of RCRA, provided the
reclamation is legitimate and the
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hazardous secondary materials are
contained and not speculatively
accumulated. In addition, EPA proposed
that facilities generating and reclaiming
hazardous secondary materials under
the control of the generator must submit
notification to their regulatory authority.

For the exclusion of hazardous
secondary materials transferred to
another party for reclamation (referred
to as the transfer-based exclusion), the
Agency proposed conditions that, when
met, would indicate that these
hazardous secondary materials were not
discarded. Specifically, the generator
would need to make reasonable efforts,
a form of due diligence, to determine
that its hazardous secondary materials
would be properly and legitimately
recycled (and that the hazardous
secondary material would not be
discarded). Another condition would
require the reclamation facility to have
adequate financial assurance (thus
demonstrating that the hazardous
secondary material would not be
abandoned). In addition, EPA proposed
that both the generator and reclaimer
would be required to maintain shipping
records (to demonstrate that the
hazardous secondary material was sent
for reclamation and was received by the
reclaimer). Furthermore, the reclaimer
would be subject to additional storage
and residual management standards (to
address the instances of discard
observed at off-site reclamation facilities
in the damage cases). Finally, facilities
operating under the transfer-based
exclusion must also submit notification
to their regulatory authority.

In addition, the 2007 DSW
supplemental proposal included a case-
by-case non-waste determination
petition process that would allow
applicants to receive a formal
determination from EPA that their
hazardous secondary materials were not
discarded and therefore were not solid
wastes. The case-by-case petition
process would allow EPA or the
authorized state to take into account the
particular fact pattern of the recycling
and to determine that the hazardous
secondary materials in question were
not solid wastes. The petition process
for the non-waste determination was the
same as that for the variances from the
definition of solid waste found at 40
CFR 260.31.

Finally, EPA proposed a definition of
legitimate recycling that restructured
the legitimacy factors originally
proposed in October 2003. The
proposed legitimacy factors would be
used to determine that the recycling of
hazardous secondary materials is not a
“sham” and thus, does not constitute
discard.

F. October 2008 Final Rule To Revise
the Definition of Solid Waste

In October 2008, EPA promulgated a
final rule largely as proposed in March
2007, with some revisions and
clarifications, including (1) clarifying
that hazardous secondary materials held
at a transfer facility for less than 10 days
are considered to be in transport (and
therefore such transfer facilities are not
considered to be storing the hazardous
secondary materials for the purpose of
the DSW exclusion), (2) allowing the
use of intermediate facilities that store
hazardous secondary materials for more
than 10 days under the transfer-based
exclusion, provided the facilities
comply with the same conditions
applicable to reclamation facilities, (3)
codifying financial assurance language
in 40 CFR 261 subpart H for the transfer-
based exclusion applicable to
intermediate and reclamation facilities
without RCRA permits, (4) requiring
facilities operating under the generator-
controlled and/or the transfer-based
exclusion to notify their regulatory
authority prior to operating under the
exclusion and every other year
thereafter, and (5) making legitimacy a
condition of the exclusions and the non-
waste determinations in that rule, but
not finalizing the legitimacy language
for all recycling activities.

G. Section 7004 Petition Submitted by
the Sierra Club and Industry Response

On January 29, 2009, the Sierra Club
submitted an administrative petition
under RCRA section 7004(a), 42 U.S.C.
6974(a), to the Administrator of EPA
requesting that the Agency repeal the
October 2008 revisions to the definition
of solid waste rule and stay the
implementation of the rule.

The administrative petition was
submitted at the same time that the
American Petroleum Institute (API) and
Sierra Club filed judicial Petitions for
Review under RCRA section 7006(a), 42
U.S.C. 6976(a) challenging the rule in
the United States Court of Appeals for
the District of Columbia Circuit (D.C.
Circuit). These cases, designated as
Docket Nos. 09—1038 and 1041,
respectively, are currently before the
D.C. Circuit.*

4In its lawsuit, API claimed that EPA had
improperly decided that certain petroleum
catalysts, when recycled are hazardous wastes. See
73 FR 64714 for EPA’s decision to defer a decision
on the eligibility of those catalysts for the 2008
DSW final rule. API argued, among other things,
that these catalysts should be treated the same as
other materials that were receiving the transfer-
based exclusion. API’s challenge proceeded to
briefing and argument before the Court of Appeals.
By order of June 8, 2012, the Court reconsidered
and decided to hold API’s challenge in abeyance
until EPA issued this rule in final form. Since EPA

The Sierra Club petition argued that
the revised regulations are unlawful and
that they increase threats to public
health and the environment without
producing compensatory benefits and,
therefore, should be repealed. Among
other things, the petition singled out the
lack of regulatory definitions for key
conditions of the rule and disagreed
with the Agency’s findings that the rule
would have no adverse environmental
impacts, including the finding there
would be no adverse impact to
environmental justice communities or
children’s health.

On March 6, 2009, a coalition of
industry associations (“industry
coalition”’) submitted a letter to the
Administrator of EPA in response to the
Sierra Club petition. This letter
requested that EPA deny Sierra Club’s
petition on the grounds that the 2008
DSW final rule comports with court
cases construing the scope of the
definition of solid waste under RCRA,
and that the 2008 DSW final rule
achieves significant economic and
conservation benefits, while imposing
significant controls on the hazardous
secondary material recycling industry
that are fully protective of the
environment. The letter also responds to
each of the specific points raised by
Sierra Club in its petition.

H. June 2009 Public Meeting and the
Draft DSW Environmental Justice
Analysis Methodology

In response to Sierra Club’s
administrative petition and the industry
coalition’s letter to the Administrator of
EPA, a May 27, 2009, Federal Register
notice (74 FR 25200) was issued
describing possible actions and optional
paths forward, as well as announcing a
public meeting on June 30, 2009, to
allow the public and interested
stakeholders the opportunity to provide
input to the decision-making process.

In the May 27, 2009, Federal Register
notice announcing the public meeting,
EPA described the scope of possible
actions, which is governed by the
concept of “discard.” As stated in RCRA
section 1004(27), “solid waste’ is
defined as “‘any garbage, refuse, sludge
from a waste treatment plant, water
supply treatment plant, or air pollution
control facility and other discarded
material . . .resulting from industrial,
commercial, mining and agricultural

is removing the transfer-based exclusion and
making spent petroleum catalysts eligible for the
generator-controlled and verified recycler
exclusions, API’s challenge that the Agency failed
to treat the catalysts as other excluded materials is
now moot. See section XI below for further
discussion on the effect of this rule on spent
petroleum catalysts.
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activities.” The May 2009 public
meeting notice said that

[blecause the final revisions to the definition
of solid waste are closely tied to EPA’s
interpretation of the concept of “discard,”
EPA does not plan to repeal the rule in whole
or stay its implementation. Such an action
could result in hazardous secondary
materials that are not discarded being
regulated as hazardous waste. In particular,
EPA does not expect to repeal either the
exclusion for hazardous secondary materials
reclaimed under the control of the generator
or the non-waste determination petition
process. However, EPA believes there may be
other opportunities to revise or clarify the
definition of solid waste rule, particularly
with respect to the definition of legitimacy
and the transfer-based exclusion, in ways
that could improve implementation and
enforcement of the provisions, thus increase
environmental protection, while still
appropriately defining when a hazardous
secondary material being reclaimed is a solid
waste and subject to hazardous waste
regulation. (74 FR 25203).

Thirty-three people spoke at the
public meeting and approximately 4,000
written comments were received, of
which the majority were from private
citizens who wrote in via a mass email
campaign to repeal the rule. The
remaining comments came from state
and local governments (17), companies
that generate hazardous secondary
materials that are recycled (i.e., the
generating industry) (28), the waste
management/recycling industry (15),
environmental, public health and
community organizations (12), and
academics (2). Comments from the
generating industry were uniformly in
favor of denying the Sierra Club petition
to repeal the rule, citing legal issues and
the protectiveness of the rule’s
conditions. Environmental and
community organizations, on the other
hand, were uniformly in favor of
repealing the rule, expressing concerns
over the protectiveness, enforceability,
and environmental justice and
children’s health impacts of the rule.
Waste management/recycling industry
comments were split, with hazardous
waste recyclers generally advocating
that EPA retain and improve the rule
with more stringent standards. Other
waste management industry comments,
particularly those from companies
representing landfills and incinerators,
were in favor of repealing the rule. State
comments expressed concerns about
implementing the rule, particularly
given the economic climate, and
generally were in favor of repealing or
significantly revising the transfer-based
exclusion. A copy of the public meeting
transcript and the comments submitted
in response to the public meeting notice
are available in the docket for the public

meeting (Docket ID number EPA-HQ—
RCRA-2009-0315).

Many of the commenters (including
those at the public meeting and those
who responded with written comments)
expressed strong concerns that the
Agency did not adequately address
environmental justice in the
rulemaking. In response to the concerns
over the environmental justice analysis,
EPA committed to perform a more
rigorous and thorough analysis of the
environmental justice impacts of the
2008 DSW final rule. On January 15,
2010, EPA released for public input a
draft methodology for conducting the
DSW Environmental Justice Analysis.
The draft methodology was presented to
the National Environmental Justice
Advisory Committee (NEJAC) and
discussed at three public roundtable
meetings, and was used to develop the
draft environmental justice analysis for
the DSW rulemaking.

I. Settlement Agreement With the Sierra
Club

1. Overview of Settlement Agreement

On September 7, 2010, EPA signed a
settlement agreement with the Sierra
Club under which the Sierra Club
agreed to withdraw their administrative
petition and EPA agreed to (1) prepare
a notice of proposed rulemaking to be
signed no later than June 30, 2011,5
which would address, at a minimum,
the issues raised in the Sierra Club’s
administrative petition and (2) take final
administrative action concerning the
notice of proposed rulemaking to be
signed no later than December 31, 2012.
The settlement agreement did not
specify the outcome of the final rule or
what regulatory changes EPA would
propose. The settlement agreement was
approved by the court on January 11,
2011. Although EPA was unable to
make the settlement agreement deadline
for a final administrative action, today’s
rule does address all issues raised in
Sierra Club’s administrative petition,
including the four issues discussed in
the May 27, 2009, public meeting
Federal Register notice (74 FR 25200).
Specifically, the four issues in the
settlement agreement are (1) the
definition of “contained” (which
includes the issue of defining
“significant releases”) (addressed in
section V of this preamble), (2)
notification before operating under the
exclusion (also addressed in section V
of this preamble), (3) the definition of
“legitimacy”’ (addressed in section VIII
of this preamble) and (4) the transfer-

5The proposed rulemaking was signed by the
Administrator of EPA on June 30, 2011.

based exclusion (addressed in section VI
of this preamble). Other issues
presented in the administrative petition
are discussed below.

2. Request to Immediately Stay the
Implementation of and Revoke the 2008
DSW Rule

The Sierra Club’s administrative
petition included a request to
immediately stay and revoke the 2008
DSW final rule. To support this request,
the petition asserted that the damage
case study demonstrates that hazardous
waste recycling has caused substantial
harm to health and the environment and
that the 2008 DSW final rule increases
the likelihood of greater future harm.
The petition also asserted that the 2008
DSW final rule does not account for the
possibility that unstable recycling
markets or financial conditions increase
the risk of hazardous waste
abandonment. In addition, the petition
asserted that the 2008 DSW final rule
will not substantially increase recycling
and that the economic benefits are few
and will only accrue to deregulated
industries. Furthermore, the petition
claimed that there would be job losses
in the hazardous waste treatment
industry and increased worker health
problems as a result of the rule.

EPA addressed Sierra Club’s request
to revoke the 2008 DSW final rule in
whole and stay its implementation in
the May 27, 2009, public meeting
notice, which continues to reflect EPA’s
current thinking. In that notice, EPA
stated at 74 FR 25202:

The scope of possible changes to the
definition of solid waste is governed by the
concept of “discard.” As discussed in the
preamble to the DSW final rule, EPA used the
concept of discard as the central organizing
idea behind the October 2008 revisions to the
definition of solid waste. As stated in RCRA
section 1004(27), “solid waste” is defined as
“. . . any garbage, refuse, sludge from a
waste treatment plant, water supply
treatment plant, or air pollution control
facility and other discarded material . . .
resulting from industrial, commercial,
mining and agricultural activities” (emphasis
added). Therefore, in the context of the DSW
final rule, a key issue relates to the
circumstances under which a hazardous
secondary material that is recycled by
reclamation is or is not discarded (73 FR
64675). In exercising its discretion in the
DSW final rule to define what constitutes
“discard” for hazardous secondary materials
reclamation, EPA included an explanation of
how each provision of the final rule relates
to discard (73 FR 64676—64679).

For example, in the DSW final rule, EPA
determined that if the generator maintains
control over the recycled hazardous
secondary material and if the material is
legitimately recycled under the standards
established in the final rule and not
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speculatively accumulated within the
meaning of EPA’s regulations, then the
hazardous secondary material is not
discarded. This is because the hazardous
secondary material is being treated as a
valuable commodity rather than as a waste.
By maintaining control over, and potential
liability for, the reclamation process, the
generator ensures that the hazardous
secondary materials are not discarded. (See
73 FR 64676.)

Because the final revisions to the definition
of solid waste are closely tied to EPA’s
interpretation of the concept of “discard,”
EPA does not plan to repeal the rule in whole
or stay its implementation. Such an action
could result in hazardous secondary
materials that are not discarded being
regulated as hazardous wastes. In particular,
EPA does not expect to repeal either the
exclusion for hazardous secondary materials
reclaimed under the control of the generator
or the non-waste determination petition
process.

Today’s final rule includes several
changes to the generator-controlled
exclusion and to the non-waste
determination petition process, but, for
the reasons stated above, EPA did not
stay the rule and is not withdrawing
either provision.

3. Adequacy of EPA’s Analyses

Finally, the Sierra Club’s petition
asserted that EPA’s conclusion that the
2008 DSW final rule would have no
adverse environmental impacts, and
therefore would have no disproportional
adverse impacts to minority and low-
income communities, is unsupported by
the administrative record. In response to
these comments and similar comments
by other stakeholders at the June 2009
public meeting, EPA committed to
producing an expanded analysis of the
potential disproportionate impacts of
the 2008 DSW final rule. A draft
methodology for the analysis was shared
with the public in January 2010, and
three public roundtable discussions
were held to discuss the draft
methodology and were addressed in the
development of the draft DSW
environmental justice analysis.®

J. Draft DSW Environmental Justice
Analysis

As part of the development of the
2011 DSW proposal, EPA conducted a
revised environmental justice analysis,
following the methodology discussed
with stakeholders during the 2010
roundtable discussions. The purpose of
the draft DSW environmental justice
analysis was two-fold. First, the analysis
represents a systematic examination of
the potential for an increase in adverse

6U.S. EPA. Draft Environmental Justice
Methodology for the Definition of Solid Waste Rule,
January 2010, http://www.epa.gov/epawaste/
hazard/dsw/ej.htm.

impacts under the 2008 DSW final rule
(considered independently from which
communities might be impacted).
Second, the analysis includes a
demographic assessment, characterizing
the extent any potential adverse impacts
are likely to affect minority and/or low-
income communities. The results of this
analysis were intended to inform EPA’s
decision-making on which regulatory
options to pursue, within the scope of
the Agency’s authority to regulate
hazardous waste.

The results of the draft DSW
environmental justice analysis
demonstrate that hazardous secondary
material recycling can pose significant
potential hazards to human health and
the environment, and that it is
reasonable to conclude that the
potential for hazards from hazardous
secondary materials recycling adversely
impacting human health and the
environment could increase under the
2008 DSW final rule. Of particular
concern are (1) the absence of required
measures (e.g., weekly inspections,
training, contingency plans) at
hazardous secondary materials
reclaimers to prevent problems (e.g.,
spills, fires, explosions), (2) the
incentives to accumulate larger volumes
of hazardous secondary materials due to
longer storage time limits, and (3) the
reduction in access to information and
opportunity for public participation.

Moreover, the analysis demonstrates
that some of the communities
potentially impacted are minority and
low-income communities, and in most
cases, the populations potentially
impacted are disproportionately
minority and/or low income. In
particular, the population-level analysis
shows a statistically significant
potential disproportionate impact to
minority and low-income populations.
In addition, underlying vulnerabilities
traditionally associated with minority
and low-income communities can pose
the potential to exacerbate potential
adverse impacts of the 2008 DSW final
rule. The ability of communities to
participate in the decision-making
process and the potential for multiple
and cumulative effects are of particular
concern.

The analysis has undergone peer
review, and the draft environmental
justice analysis and peer review
comments were presented for public
comment as part of the supporting
documentation for the 2011 DSW
proposal.

K. July 2011 Proposal To Revise the
Definition of Solid Waste

On July 22, 2011, EPA published a
proposal to revise the definition of solid

waste. Comments were requested, and
the comment period was extended until
October 20, 2011. In September 2011,
EPA held two public meetings to accept
public comment on the proposal in
Philadelphia, PA and in Chicago, IL.
The goal of the 2011 DSW proposal was
to re-examine the 2008 DSW final rule
to determine if any changes are needed
to ensure that the rule, as implemented,
protects human health and the
environment from the mismanagement
of hazardous secondary materials, while
at the same time promote sustainability
by encouraging the reclamation of such
materials. The proposed rule consisted
of six possible actions, which are
summarized below.

1. Revisions to the Exclusion for
Hazardous Secondary Materials
Reclaimed Under the Control of the
Generator

In the 2011 DSW proposal, EPA
proposed to retain the exclusion for
hazardous secondary materials
reclaimed under the control of the
generator found at 40 CFR 261.4(a)(23),
with certain revisions. Proposed
revisions to the 2008 DSW rule
generator-controlled exclusion include
(1) adding a regulatory definition of
“contained,” (2) making notification a
condition of the exclusion, (3) adding a
recordkeeping requirement for
speculative accumulation, and (4)
adding a recordkeeping requirement for
reclamation under toll manufacturing
agreements. In addition, EPA requested
comment on other ways to strengthen
the generator-controlled exclusion in
order to protect human health and the
environment.

2. Exclusion for Hazardous Secondary
Materials That Are Transferred for the
Purpose of Reclamation

EPA proposed to replace the
exclusion for hazardous secondary
materials that are transferred from the
generator to other persons for the
purpose of reclamation found at 40 CFR
261.4(a)(24) and(25) with an alternative
Subtitle C regulatory scheme. EPA’s
analyses of potential hazards posed by
the 2008 DSW rule indicate that, when
implemented, the transfer-based
exclusion may adversely impact human
health and the environment from
hazardous secondary materials that may
become discarded, and that minority
and low-income populations may be
disproportionately affected by these
impacts.

Under the proposed alternative
Subtitle C requirements, the hazardous
recyclable materials would be managed
in accordance with the current RCRA
Subtitle C requirements, including
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manifesting and hazardous waste
permits for storage. However, an
exception to these proposed
requirements would allow generators to
accumulate hazardous recyclable
materials for up to a year without a
RCRA permit if they make advance
arrangements for legitimate reclamation
and document those arrangements in a
reclamation plan.

EPA also requested comment on
alternative approaches that would
address the concerns regarding the
potential risk under the transfer-based
exclusion to human health and the
environment from discarded hazardous
secondary material, such as including
additional conditions.

3. Remanufacturing Exclusion

In addition, EPA requested comment
on an exclusion from the definition of
solid waste for certain types of higher-
value solvents sent for remanufacturing
into similarly higher-value products.
Further, the action requested comment
on a petition process for adding other
higher-value hazardous secondary
materials that are destined to be
remanufactured into similarly higher-
value products.

4. Proposed Revisions to the Definition
of Legitimacy

EPA also proposed revisions to the
definition of legitimacy found at 40 CFR
260.43 for the purpose of distinguishing
genuine recycling from “sham
recycling.” Proposed revisions to the
2008 DSW final rule legitimacy
definition include (1) applying the
codified “legitimacy” definition to all
hazardous secondary material recycling
activities; (2) making all legitimacy
factors mandatory, with a petition
process for those instances that a factor
is not met even when the recycling is
legitimate; and (3) requiring
documentation of legitimacy.

5. Proposed Revisions to Solid Waste
Variances and Non-Waste
Determinations

EPA also proposed revisions to the
case-by-case solid waste variances and
non-waste determinations found at 40
CFR 260.30-260.34 in order to ensure
protection of human health and the
environment and foster greater
consistency among the implementing
agencies. Proposed revisions affect both
the non-waste determinations from the
2008 DSW final rule and pre-2008
existing variances. Specific proposed
revisions include (1) requiring facilities
which were granted a variance to re-
apply for the variance in the event of a
change in circumstances that affects
how that hazardous secondary material

meets the criteria for the variance; (2)
requiring facilities to re-notify every two
years with updated information; (3)
revising the criteria for the partial
reclamation variance to clarify when the
variance applies and to require, among
other things, that all the criteria for this
variance must be met; (4) revising the
criteria for the non-waste determination
in 40 CFR 260.34 to require that
petitioners demonstrate why the
existing solid waste exclusions would
not apply to their hazardous secondary
materials; and (5) designating the
Regional Administrator as the EPA
recipient of petitions for variances and
non-waste determinations.

6. Request for Comment on Revisions to
Other Recycling Exclusions and
Exemptions

Finally, EPA requested comment on
revisions that would affect other (pre-
2008) solid waste exclusions and
hazardous waste exemptions for
recyclable materials. These possible
revisions include (1) recordkeeping for
speculative accumulation as applicable;
(2) requiring facilities to re-notify every
two years with updated information on
their operating status under the various
exclusions and exemptions; and (3)
containment standards for excluded
hazardous secondary materials.

IV. When will the final rule become
effective?

This final rule is effective on July 13,
2015.

V. Revisions to the Exclusion for
Hazardous Secondary Materials That
Are Legitimately Reclaimed Under the
Control of the Generator

In today’s final rule, EPA is retaining
and revising the conditional exclusion
from the definition of solid waste at 40
CFR 261.4(a)(23) for those hazardous
secondary materials that are legitimately
reclaimed within the United States or its
territories under the control of the
generator. Revisions to the generator-
controlled exclusion include (1) adding
a codified definition of “contained;” (2)
adding recordkeeping requirements for
same company and toll manufacturing
reclamation; (3) making notification a
condition of the exclusion; (4) adding a
requirement to document that recycling
under the exclusion is legitimate; and
(5) adding emergency preparedness and
response conditions. In addition, we
have amended the speculative
accumulation provisions to add a
recordkeeping requirement. A
discussion of the public comments on
the July 2011 DSW proposal and the
Agency’s responses can be found in
section XIV of this preamble and the full

response to comment document in the
docket for this rulemaking.

A. Scope of the Exclusion

The definition of “hazardous
secondary material generated and
reclaimed under the control of the
generator” is found at 40 CFR
261.4(a)(23) for both land-based and
non-land-based units, since the
requirements for both types of units are
the same. A land-based unit is defined
in 40 CFR 260.10 as an area where
hazardous secondary materials are
placed in or on the land before
recycling, but this definition does not
include land-based production units.
Examples of land-based units include
surface impoundments and piles.
Examples of non-land-based units
include tanks, containers, and
containment buildings.

Hazardous secondary materials are
considered ‘“under the control of the
generator” under the following
circumstances:

e They are generated and then reclaimed at
the generating facility; or

o they are generated and reclaimed at
different facilities, if the generator certifies
that the hazardous secondary materials are
sent either to a facility controlled by the
generator or to a facility under common
control with the generator, and that either the
generator or the reclaimer has acknowledged
responsibility for the safe management of the
hazardous secondary materials. In addition,
the generating and receiving facilities must
maintain at their facilities for no less than
three years records of hazardous secondary
materials sent or received under this
exclusion. The records must contain the
name of the transporter, the date of the
shipment, and the type and quantity of the
hazardous secondary material shipped or
received. The requirements may be satisfied
by routine business records (e.g., financial
records, bills of lading, copies of DOT
shipping papers, or electronic confirmations);
or

o they are generated and reclaimed
pursuant to a written agreement between a
tolling contractor and toll manufacturer, if
the tolling contractor certifies that it has
entered into a tolling contract with a toll
manufacturer and that the tolling contractor
retains ownership of, and responsibility for,
the hazardous secondary materials generated
during the course of the manufacture,
including any releases of hazardous
secondary materials that occur during the
manufacturing process. The tolling contractor
and the toll manufacturer must maintain at
their facilities for no less than three years
records of hazardous secondary materials
sent or received under this exclusion. The
records must contain the name of the
transporter, the date of the shipment, and the
type and quantity of the hazardous secondary
material shipped or received. The
requirements may be satisfied by routine
business records (e.g., financial records, bills
of lading, copies of DOT shipping papers, or
electronic confirmations).
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Materials subject to material-specific
management conditions under the other
exclusions of 40 CFR 261.4(a) when
reclaimed and spent lead-acid batteries
are not eligible for the generator-
controlled exclusion at 40 CFR
261.4(a)(23).

In addition, materials managed under
the generator-controlled exclusion at 40
CFR 261.4(a)(23) must be contained,
may not be speculatively accumulated,
and are subject to a notification
provision and documentation of
legitimacy determinations, which must
be maintained on site. Furthermore, the
generator must satisfy certain
emergency preparedness and response
conditions. These conditions and any
changes from the 2008 DSW final rule
are explained below.

B. EPA’s Rationale for Retaining and
Revising the Generator-Controlled
Exclusion

In the 2008 DSW final rule, EPA
determined that if the generator
maintains control over the recycled
hazardous secondary material, the
material is legitimately recycled under
the conditions of the exclusion, and the
material is not speculatively
accumulated within the meaning of
EPA’s regulations, then the hazardous
secondary material is not discarded.
Under these circumstances, the
hazardous secondary material is being
treated as a valuable commodity rather
than as a waste. By maintaining control
over, and potential liability for, the
recycling process, the generator ensures
that the hazardous secondary materials
are not discarded (see ABR 208 F.3d
1051 (“Rather than throwing these
materials [destined for recycling] away,
the producers saves them; rather than
abandoning them, the producer reuses
them.””)) (73 FR 64676-7).

In today’s final rule, EPA reaffirms its
determination that when a generator
legitimately recycles hazardous
secondary materials under its control
under the conditions of the exclusion,
the generator has not abandoned the
material and has every opportunity and
incentive to maintain oversight of, and
responsibility for, the hazardous
secondary material that is reclaimed.

EPA is however making several
revisions to the generator-controlled
exclusion, the rationale for each of
which is explained below.

1. Contained Definition

Under the generator-controlled
exclusion, hazardous secondary
materials must be contained pursuant to
the definition in 40 CFR 260.10,
regardless of whether they are stored in
land-based units or non-land-based

units. Under that definition, a
hazardous secondary material is
contained if it is managed in a unit that
meets the following criteria: (1) The unit
is in good condition, with no leaks or
other continuing or intermittent
unpermitted releases of the hazardous
secondary materials to the environment,
and is designed, as appropriate for the
hazardous secondary material, to
prevent releases of the hazardous
secondary materials to the environment.
Unpermitted releases are releases that
are not covered by a permit (such as a
permit to discharge to water or air) and
may include, but are not limited to,
releases through surface transport by
precipitation runoff, releases to soil and
groundwater, wind-blown dust, fugitive
air emissions, and catastrophic unit
failures; (2) the unit is properly labeled
or otherwise has a system (such as a log)
to immediately identify the hazardous
secondary materials in the unit; and (3)
the unit holds hazardous secondary
materials that are compatible with other
hazardous secondary materials placed
in the unit and is compatible with the
materials used to construct the unit and
addresses any potential risks of fires or
explosions. Hazardous secondary
materials in units that meet the
applicable requirements of 40 CFR parts
264 or 265 are presumptively contained.

The codification of these regulatory
criteria will help regulatory authorities
and facilities operating under the
exclusion to determine whether a unit
adequately controls the movement of
hazardous secondary materials. The
contained standard is a key provision
for determining that a hazardous
secondary material is not discarded.
Hazardous secondary materials that are
not contained and are instead released
to the environment are not destined for
recycling and are clearly discarded.

In today’s final rule, EPA is retaining
the “contained” condition based on the
rationale that hazardous secondary
materials released to the environment
are not destined for recycling and are
clearly discarded, but is adding a
regulatory definition of contained to
make it easier for implementing
agencies and the regulatory community
to determine that a material is
contained. In the preamble to the 2008
DSW final rule (73 FR 64681), the
Agency stated that a hazardous
secondary material is “contained” if it
is placed in a unit that controls the
movement of the hazardous secondary
materials out of the unit and into the
environment. However, EPA did not
provide more specific guidance on how
an implementing agency or the
regulated community would determine
if a unit did adequately control the

movement of hazardous secondary
materials and meet the contained
standard.

As EPA noted in the 2011 DSW
proposal and as reflected in many of the
public comments, of particular concern
is the lack of preventative measures in
the contained standard in the 2008 DSW
final rule. This is noted as a major
regulatory gap in EPA’s assessment of
the potential for adverse impacts from
the 2008 DSW final rule, including
adverse impacts to minority and low
income communities. Given that the
contained standard is one of the major
requirements for determining that
hazardous secondary materials
reclaimed under the generator-
controlled exclusion are not discarded,
this lack of specificity could undermine
the exclusion. That is, if the primary or
only way to determine that the
hazardous secondary material is not
contained is to wait until it is released
to the environment, then the 2008 DSW
final rule increases the likelihood of
discard for these materials.

The Agency therefore is adding a
regulatory definition of “contained” that
resolves this uncertainty without
sacrificing the flexibility that would
allow the implementing authority to
take into account a wide variety of case-
specific circumstances when necessary.
This definition specifies factors which,
if met, demonstrate that the hazardous
secondary materials in a unit are
handled as valuable raw materials,
intermediates, or products and thus are
not being discarded. We note that the
elements of the contained definition are
all measures that are used to prevent
releases and ensure operation and
maintenance of the storage unit in the
same manner as a production unit.

If these criteria were not met, the
materials remaining in the unit would
be considered solid and hazardous
wastes and the unit would be subject to
the appropriate hazardous waste
regulations.

Also, to clarify the regulatory status of
units from which releases have
occurred, the Agency is also adding to
40 CFR 261.4(a)(23) the following
language: (1) A hazardous secondary
material released to the environment is
discarded and a solid waste unless it is
immediately recovered for the purpose
of reclamation; and (2) hazardous
secondary material managed in a unit
with leaks or other continuing or
intermittent unpermitted releases of the
hazardous secondary material to the
environment is discarded and a solid
waste.
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2. Notification as a Condition

Under today’s rule, generators,
reclaimers, tolling contractors, and toll
manufacturers operating under the
generator-controlled exclusion at 40
CFR 261.4(a)(23) are required to submit
a notification prior to operating under
these exclusions and by March 1 of each
even-numbered year thereafter to their
regulatory authority. Facilities must also
notify their regulatory authority within
30 days of stopping management of
hazardous secondary materials under
the rule. The notification provisions are
found at 40 CFR 260.42.

The substance of the notification
provisions is essentially the same as that
under the 2008 DSW final rule.
However, under today’s rule, such
notification is a condition of the
exclusion rather than a requirement. At
issue here are not the specifics of the
notification in 40 CFR 260.42, but rather
the consequences an entity would face
for failing to notify. Thus, if notification
is a requirement under the authority of
RCRA section 3007 (as specified under
the 2008 DSW final rule), it means that
failure to notify would constitute a
violation of the notification regulations.
On the other hand, if notification is a
condition of the exclusion, it means
failure to notify would potentially result
in the loss of the exclusion for the
hazardous secondary materials (i.e., the
hazardous secondary materials may
become solid and hazardous wastes and
subject to full Subtitle C regulation).

EPA is finalizing the notification
provision as a condition of the
generator-controlled exclusion because
it is the only formal indication of a
facility’s intent to reclaim a hazardous
secondary material under the
conditional exclusion rather than to
discard it. For example, if during an
inspection of a large quantity generator
of hazardous waste, EPA were to
discover a hazardous secondary material
that had been stored on-site for more
than 90 days without a RCRA permit (an
act that would typically be a violation
of the hazardous waste regulations), a
previously filed notification would be
an indication that the facility was
planning to reclaim the hazardous
secondary material under the conditions
of the exclusion. Absent such a
notification, it would be difficult for the
facility to justify its true intentions for
the hazardous secondary material.
Failure to meet the notification
provision would be a strong indication
that the facility either did not intend to
comply with or was unaware of the
provisions of the exclusion, since it
failed to comply with the first step for
claiming the exclusion. In both cases,

the lack of notification shows that the
hazardous secondary material may be
discarded. Making notification a
condition of the rule would further
discourage facilities from trying to
evade enforcement by not notifying
because the costs of not notifying could
be significantly higher than if
notification remains a requirement.
Finally, notification is important for
informing regulators and the public
about hazardous secondary materials
activity and, without such notification,
regulators are unable to effectively
monitor compliance. This notification
condition will keep regulators and the
public informed about hazardous
secondary materials activity and will
enable effective compliance monitoring.

3. Recordkeeping for Speculative
Accumulation

Under today’s rule, all persons subject
to the speculative accumulation
requirements at 40 CFR 261.1(c)(8)
(including, but not limited to, persons
operating under the generator-controlled
exclusion at § 261.4(a)(23)) must place
materials subject to those requirements
in a storage unit with a label indicating
the first date that the material began to
be accumulated. If placing a label on the
storage unit is not practicable, the
accumulation period must be
documented through an inventory log or
other appropriate method. This
provision will allow inspectors and
other regulatory authorities to quickly
ascertain how long a facility has been
storing an excluded hazardous
secondary material, and, therefore,
whether that facility is in compliance
with the accumulation time limits of
§261.1(c)(8).

EPA notes that the speculative
accumulation provision only applies to
persons who are accumulating
hazardous secondary materials.
Processes involving hazardous
secondary materials being returned to
the original process via pipes are not
considered to accumulate hazardous
secondary materials and thus the
speculative accumulation provision
(and recordkeeping therein) would not
apply to these scenarios.

4. Other Recordkeeping

Today’s exclusion for tolling and
“same-company’’ recycling requires
recordkeeping for shipments sent and
received under the exclusion. The
records must contain the name of the
transporter, the date of the shipment,
and the type and quantity of hazardous
secondary material shipped or received.
These records may consist of normal
business records. Such recordkeeping
will facilitate enforcement of the

exclusion and will allow tracking of
hazardous secondary materials to ensure
that these materials remain under the
control of the generator and are not
discarded.

5. Documentation of Legitimacy
Determinations

Persons performing the recycling of
hazardous secondary materials under
the generator-controlled exclusion of 40
CFR 261.4(a)(23) must maintain
documentation of their legitimacy
determination on-site. Documentation
must be a written description of how the
recycling meets all four factors in 40
CFR 260.43(a), except as otherwise
noted in 40 CFR 260.43(d).
Documentation must be maintained for
three years after the recycling operation
has ceased.

The Agency has determined that
requiring documentation under the
generator-controlled exclusion to
demonstrate that the hazardous
secondary materials are legitimately
recycled and not discarded is
appropriate because this exclusion is
generic and can be used by a wide
variety of industries recycling any of a
number of hazardous secondary
materials.

6. Emergency Preparedness and
Response

Many of the environmental and
human health damages identified by the
environmental problems study were
caused by fires and explosions and the
lack of specific requirements to prevent
and respond to such problems is a
significant gap in the 2008 DSW
exclusion.” Fires and explosions at
industrial recyclers can threaten the
lives and health of both facility
employees and the general public and
can cause lasting damage to the local
environment. Recent catastrophic
chemical accidents in the United States,
such as the 2013 fire and explosion in
West, Texas, that killed 15 people, the
2010 explosion and fire at Tesoro
Refinery in Anacortes, Washington, that
killed seven employees, and the 2012
Chevron Refinery hydrocarbon fire in
Richmond, California, that affected
15,000 people in the surrounding area,
highlight the need for continued
improvement in a number of areas
related to chemical facility safety. To
address these concerns, the President
issued Executive Order 13650—
Improving Chemical Facility Safety and

7 Taken together, leaks, spills, fires, explosions, or
other accidents caused environmental damage at
19% of the 250 environmental damage sites. U.S.
EPA “An Assessment of Environmental Problems
Associated with Recycling of Hazardous Secondary
Materials (Updated)” December 2014.
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Security (EO) on August 1, 2013. The
EQO directed the Department of
Homeland Security, EPA, the
Department of Labor, the Department of
Justice, the Department of Agriculture,
and the Department of Transportation to
identify ways to improve operational
coordination with state, local, tribal,
and territorial partners; enhance federal
agency coordination and information
sharing; modernize policies, regulations,
and standards to enhance safety and
security in chemical facilities; and work
with stakeholders to identify best
practices to reduce safety and security
risks in the production and storage of
potentially harmful chemicals.

EPA finds that planning and
preparing for an emergency
demonstrates a generator’s intent to not
only protect human health and the
environment but to reduce potential loss
of valuable hazardous secondary
materials. In the absence of such
requirements, hazardous secondary
materials pose a greater risk of being
released and discarded to the
environment.

Therefore, EPA is adding a condition
to the generator-controlled exclusion
that generators must follow certain
emergency preparedness and response
regulations, found in 40 CFR part 261
subpart M, which are dependent on the
amount of hazardous secondary material
the generator accumulates on site at any
time. Under the final rule, generators
that accumulate less than or equal to
6,000 kg of hazardous secondary
material on site must meet regulations
like the emergency preparedness and
response regulations currently required
for small quantity generators of
hazardous waste. Generators that
accumulate more than 6,000 kg of
hazardous secondary material on site
must meet regulations like the
emergency preparedness regulations
currently required for large quantity
generators of hazardous waste. EPA
chose to set the threshold at 6,000 kg
based on the current hazardous waste
generator regulations, which require
generators that accumulate greater than
6,000 kg of hazardous waste on site to
comply with large quantity generator
regulations, including emergency
preparedness and response regulations.
EPA finds that generators that
accumulate greater amounts of
hazardous secondary material on site
inherently pose greater risk to human
health and the environment from a
potential release caused by a fire or
explosion and thus it is more
appropriate for these generators to take
additional steps to prepare for such
events.

Specifically, EPA is requiring that
generators that accumulate less than or
equal to 6,000 kg of hazardous
secondary material on site comply with
the emergency preparedness and
response requirements equivalent to
those in part 265 subpart C, which
discuss maintaining appropriate
emergency equipment on site, having
access to alarm systems, maintaining
needed aisle space, and making
arrangements with local emergency
authorities. A generator must also have
a designated emergency coordinator
who must respond to emergencies and
must post certain information next to
the telephone in the event of an
emergency.

For generators that accumulate more
than 6,000 kg of hazardous secondary
material on site, EPA is requiring that
generators comply with requirements
equivalent to those in part 265 subparts
C and D, which includes all the
requirements already discussed above
for those accumulating less than or
equal to 6,000 kg, as well as requiring
a contingency plan and sharing the plan
with local emergency responders. EPA
recommends that the contingency plan
be based on the National Response
Team’s Integrated Contingency Plan
Guidance (One Plan), discussed in the
Federal Register on June 5, 1996 (61 FR
28642). Under the One Plan Guidance,
the generator can develop one
contingency plan that meets all the
regulatory standards for the various
statutory and regulatory provisions for
contingency planning, such as EPA’s Oil
Pollution Prevention Regulation or Risk
Management Programs regulations, the
U.S. Coast Guard’s (USCG) Facility
Response Plan regulations, OSHA’s
Hazardous Waste Operations and
Emergency Response (HAZWOPER)
regulations, and several others.

EPA has determined that adding these
emergency preparedness and response
conditions to the generator-controlled
exclusion meets the goals of the
Chemical Safety EO and also will ensure
that those facilities managing hazardous
secondary material under the exclusion
will be doing so in a manner that allows
them to safely recycle the hazardous
secondary material and limit loss of
materials that are supposed to be
recycled into the environment. These
provisions are the common-sense steps
that a facility that manages hazardous
materials should take to reduce risk to
their workers and the public.
Additionally, EPA has determined that
structuring the emergency preparedness
and response conditions of the
generator-controlled exclusion after the
existing hazardous waste requirements
serves to reduce burden on generators,

as generators are likely already familiar
and complying with this regulations.

VI. Verified Recycler Exclusion
Replacing the Exclusion for Hazardous
Secondary Materials That Are
Transferred for the Purpose of
Reclamation

Based on comments received and
further assessment, EPA has decided to
replace the 2008 DSW exclusion for
hazardous secondary materials that are
transferred for the purpose of legitimate
reclamation (i.e., the transfer-based
exclusion) with an exclusion for
hazardous secondary materials sent for
reclamation at a verified recycler (i.e.,
the verified recycler exclusion). The
verified recycler exclusion is being
finalized instead of the proposed
Subtitle C alternative recycling
standards because EPA has determined
that such an exclusion will address the
regulatory gaps identified in the 2008
DSW rule in a way that appropriately
identifies hazardous secondary
materials that will be legitimately
recycled and not discarded. Based on
the evidence from states currently
implementing the transfer-based
exclusion, hazardous secondary
materials transferred to another party for
recycling can be legitimately recycled
and not discarded, provided that there
is a mechanism for adequate oversight at
the recycling facility. Subtitle C
regulation of this activity is unnecessary
and would result in EPA regulating as
hazardous waste some materials that
have not been discarded. By adding the
condition of requiring the recycler to
obtain a solid waste variance or have a
RCRA permit, EPA is addressing the
potential for future discard while
allowing the legitimate recycling
activities that are already occurring to
continue. (A discussion of the public
comments on the July 2011 proposal
and the Agency’s responses can be
found in section XV of this preamble
and the full response to comment
document is in the docket for this
rulemaking.)

A. Summary of Transfer-Based
Exclusion

The 2008 exclusion for hazardous
secondary materials that are transferred
for the purpose of legitimate
reclamation, which EPA is withdrawing
today and replacing with the verified
recycler exclusion, applied to hazardous
secondary materials (i.e., spent
materials, listed sludges, and listed by-
products) that are generated and
subsequently transferred to a different
person or company for the purpose of
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reclamation. This exclusion was found
at 40 CFR 261.4(a)(24) and (25).8

General conditions for hazardous
secondary material generators,
reclaimers, and intermediate facilities ©
under this exclusion included the
following:

o Entities must submit a notification prior
to operating under the exclusion and by
March 1 of each even-numbered year
thereafter reporting types and quantities of
hazardous secondary materials being
reclaimed, and

e hazardous secondary materials managed
at such facilities must not be speculatively
accumulated as defined in §261.1(c)(8) and
must be legitimately reclaimed as specified
in §260.43.

Conditions applicable to generators of
hazardous secondary materials included
the following:

o Containment of such hazardous
secondary materials,

e reasonable efforts, a form of due
diligence, to ensure that the intermediate
facility or reclaimer intends to properly
manage and legitimately recycle the
hazardous secondary material, and

¢ retention of records of off-site shipments
for three years.

Conditions applicable to intermediate
facilities and reclaimers included the
following:

¢ Containment of hazardous secondary
materials,

o transmittal of confirmations of receipt to
generators,

o retention of records for hazardous
secondary materials received and sent off-
site,

o financial assurance equivalent to that
required of hazardous waste facilities, and

o (for reclaimers) proper management of
any residuals generated from the reclamation
activities.

In addition, for any hazardous
secondary materials excluded under 40
CFR 261.4(a)(24) generated and then
exported to another country for
reclamation, the exporter must notify
and obtain consent from the receiving
country and file an annual report per 40
CFR 261.4(a)(25).

B. EPA’s Rationale for Requiring
Conditions for Transfers of Hazardous
Secondary Materials Sent for
Reclamation

In the 2008 DSW rule, EPA
determined that, absent specific
conditions, it is reasonable to conclude
that transfers of hazardous secondary
materials to third-party recyclers

840 CFR 261.4(a)(24) is the primary transfer-
based exclusion and 40 CFR 261.4(a)(25) contains
the export requirements for the transfer-based
exclusion.

9 Intermediate facilities are those facilities that do
not reclaim hazardous secondary materials, but
store them for more than 10 days.

generally involve discard except for
instances where EPA has evaluated and
promulgated a case-specific exclusion
that a hazardous secondary material is
not a solid waste. Generators of
hazardous secondary materials who do
not reclaim these materials themselves
often ship these materials to a
commercial facility or another
manufacturer for reclamation in order to
avoid the costs of disposing of the
material. Because of the low commercial
value and the high potential liability
associated with most types of hazardous
secondary materials (i.e., spent
materials and listed hazardous waste by-
products and sludges), generators will
typically pay the reclamation facility to
accept these hazardous secondary
materials or receive a salvage fee that
only partially offsets the cost of
transporting and managing them. In
such situations, the generator has
relinquished control of the hazardous
secondary materials and the entity
receiving such materials may not have
the same incentives to manage them as
a useful product. (Note that this
determination is unchanged from the
2008 DSW final rule; see 73 FR 64675.)

Evidence of hazardous secondary
materials not being managed as a
valuable product is shown in the results
of the environmental problems study,
found in the docket of the 2008 DSW
final rule. Of the 208 damage cases
discussed in the 2008 DSW final rule,
195 (or approximately 94%) were from
reclamation activities of off-site third-
party recyclers, with clear instances of
discard resulting in risk to human
health and the environment, including
cases of large-scale soil and ground
water contamination with remediation
costs in some instances in the tens of
millions of dollars (73 FR 64673).

In addition, the market forces study in
the docket for the 2008 DSW final rule
supports the conclusion that the pattern
of discard at off-site third-party
reclaimers is a result of inherent
differences between commercial
recycling and normal manufacturing. As
opposed to manufacturing, where the
cost of raw materials or intermediates
(or inputs) is greater than zero and
revenue is generated primarily from the
sale of the output, hazardous secondary
materials recycling can involve
generating revenue primarily from the
receipt of the hazardous secondary
materials. Recyclers of hazardous
secondary materials in this situation
thus respond differently than traditional
manufacturers to economic forces and
incentives, accumulating more inputs
(hazardous secondary materials) than
can be processed (reclaimed). In
addition, commercial recyclers have less

flexibility than in-house recyclers in
changing how they manage their
hazardous secondary materials (e.g.,
during price fluctuations, in-house
recyclers can more easily switch from
recycling to disposal or from recycled
inputs to virgin inputs, while
commercial recyclers cannot switch to
disposal without obtaining a RCRA
permit) (73 FR 64674). In other words,
third-party recyclers have economic
incentives to accumulate waste beyond
their ability to deal with it.

C. Regulatory Gaps in the 2008 DSW
Rule

The 2008 DSW final rule attempted to
address this pattern of adverse impacts
to human health and the environment
from hazardous secondary materials
transferred to a third party for recycling
by setting conditions for the transfer-
based exclusion. The intent of these
conditions was to define when transfers
to third-party recyclers would not result
in discard. The link between each of the
conditions and their ability to prevent
discard is discussed in detail in the
2008 DSW final rule preamble at 73 FR
64675-79.

However, EPA failed to take into
account how the conditions of the 2008
transfer-based exclusion would work
when actually implemented. EPA’s
analysis of the 2008 DSW final rule was
based on the assumption that DSW
conditions would be implemented to
the same degree as Subtitle C hazardous
waste regulations, without taking into
consideration whether the 2008 DSW
rule would provide EPA and the
authorized states the ability for the same
level of oversight as the fully applicable
Subtitle C hazardous waste regulations,
which leads to the second part of EPA’s
rationale for its 2011 proposal to replace
the transfer-based exclusion with an
alternative Subtitle C regulatory scheme.

Before excluding hazardous
secondary materials that have already
been determined to be hazardous wastes
when discarded, the Agency needs
adequate assurance that the conditional
exclusion will not result in discarded
hazardous materials posing significant
risks to human health and the
environment (e.g., fires/explosion, soil
and water contamination, air emissions,
and abandoned hazardous secondary
materials). Because EPA has already
evaluated these hazardous secondary
materials (for example, during a
hazardous waste listing determination)
and determined them to be solid and
hazardous wastes when discarded, the
Agency must be able to reasonably
expect that hazardous secondary
materials managed under a conditional
exclusion will not be discarded.
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Over the years, EPA has developed
many such conditional exclusions
(found in 40 CFR 261.4(a)). In each of
these cases, EPA did so by examining
the specific hazardous secondary
material or the specific recycling
practice, or both, before making a
determination that the hazardous
secondary material is not solid waste.
However, unlike these types of specific
transfer-based exclusions from the
definition of solid waste, the 2008
transfer-based exclusion in 40 CFR
261.4(a)(24) and (25) did not focus on
the chemical or physical properties of
any particular type of hazardous
secondary material or on how it is
typically managed. Instead, the transfer-
based exclusion is broadly applicable to
a wide range of hazardous spent
materials and listed by-products and
sludges. Thus, while other solid waste
exclusions were developed based on
EPA’s knowledge of the specific
hazardous secondary materials, the
industries generating them, or the
current recycling management practice
for those hazardous secondary
materials, the 2008 DSW transfer-based
exclusion relied entirely on the
conditions that were developed by EPA
operating as the Agency anticipates they
should. The conditions themselves were
developed in a reasoned manner,!° but
without evidence that they would work
as intended (i.e., would not result in
significant risk to human health and the
environment from discarded materials).

However, the conditions for the
transfer-based exclusion in the 2008
DSW final rule lack several important
implementation provisions that the
Subtitle C requirements for treatment,
storage, and disposal facilities provide.
These provisions ensure a greater level
of oversight, which ensures that EPA or
the state has reviewed a facility’s
planned operations before management
begins and which allows public
participation in the environmental
decision-making process, thereby
increasing the likelihood of compliance
and decreasing the potential for risk to
human health and the environment
from discarded hazardous secondary
material. EPA has performed a detailed
regulatory comparison of the 2008 DSW
final rule with the fully applicable
Subtitle C hazardous waste regulations,
identifying significant differences that
could lead to the potential for an
increased likelihood of environmental
and public health hazards, including

10 See Chapter 11, Regulatory Impact Analysis:
EPA’s 2008 Final Rule Amendments to the
Industrial Recycling Exclusions of the RCRA
Definition of Solid Waste, EPA—-HQ-RCRA-2002—
0031-0602.

fires/explosion, soil and water
contamination, air emissions, and
abandoned hazardous secondary
materials.1?

D. Rationale for the Verified Recycler
Exclusion

Based on this reconsideration of the
DSW transfer-based exclusion
conditions, EPA has determined that
hazardous secondary materials
transferred off-site to third party
reclaimers for the purpose of legitimate
reclamation are most appropriately
covered under a system that allows for
oversight and public participation prior
to the start of operations to help ensure
that (1) the hazardous secondary
material will be legitimately reclaimed
and not discarded and (2) the potential
risk of releases from the facility
impacting the surrounding community
will be minimized. The need for such
additional oversight and public
participation is demonstrated by (1)
evidence of past damage cases leading
to significant risk to human health and
the environment from hazardous
secondary materials originally intended
for recycling and (2) the underlying
perverse incentives of the recycling
market to over-accumulate such
hazardous secondary materials intended
for recycling, resulting in discard of the
material. In other words, the transfer-
based exclusion can exacerbate financial
incentives for small and/or
inexperienced businesses to take in
more hazardous secondary materials
than they actually can use, mishandle it,
and even go out of business, as shown
by the fact that bankruptcies or other
types of business failures were
associated with 66% of the recycling
damage cases, resulting in multi-million
dollar cleanups.

At the same time, as EPA noted in the
2011 DSW proposal and as was echoed
in the public comments, EPA has also
carefully monitored the implementation
of the 2008 DSW final rule since it came
into effect in December 2008, and to
date, no environmental problems have
been reported by states related to 2008
transfer-based exclusion. As of April
2014, a total of 65 facilities are operating
under the transfer-based exclusion, 56
of which are generators transferring off-
site and 7 which are reclamation
facilities.12 All seven reclamation

11 See Chapter 2 and Appendix A of Potential
Adverse Impacts Under the Definition of Solid
Waste Exclusions (Including Potential
Disproportionate Adverse Impacts to Minority and
Low-Income Populations): Volume 1—Hazard
Characterization, available in the docket for today’s
rule.

12 Some of these facilities are also managing
hazardous secondary materials under the generator-
controlled exclusion.

facilities are RCRA permitted. Of the 56
generators operating under the transfer-
based exclusion, 32 generators appear to
have either started or substantially
increased their recycling as a result of
the 2008 DSW exclusions. These
include generators that had previously
reported in their 2007, 2009, or 2011
biennial report that they sent their
solvents off site for fuel blending, and
then notified that they are sending their
spent solvents for reclamation under the
2008 DSW final rule. In addition, in at
least five cases, facilities have switched
from sending spent pickle liquor to
landfilling or deep well injection to
recycling under the 2008 DSW rule. In
total, the 2008 DSW notifications
document that over 57,000 tons of
hazardous secondary material were
reclaimed under the 2008 DSW rule
during 2011.13

In addition, it should be noted that
the Department of Environmental
Protection for the State of Pennsylvania
(PA DEP), where 27 of the 65 facilities
operating under the transfer-based
exclusion are located, commented
strongly in favor of keeping the transfer-
based exclusion: “PA DEP has
experienced no compliance problems or
issues of any nature with those
generators or reclamation facilities
operating under this conditional
exclusion, known as the transfer-based
exclusion. In addition, under the
transfer-based exclusion, large
quantities of hazardous solvents have
been diverted to reclamation and reuse
rather than being burned for energy
recovery, resulting in greater resource
conservation.” 14

Given that the transfer-based
exclusion has been achieving its
intended purpose of encourage safe,
legitimate recycling, withdrawing the
transfer-based exclusion and replacing it
with RCRA Subtitle C hazardous waste
requirements is unnecessary and would
result in hazardous secondary material
that is currently being legitimately
recycled and not discarded being
regulated as hazardous waste. Because
Subtitle C regulation would be more
stringent that the current exclusion, if
EPA were to finalize the alternative
Subtitle C standards, Pennsylvania (and
other states that have adopted the 2008
DSW rule) would have to regulate this
material as hazardous waste, despite the

13U.S. EPA, EPA’s Evaluation of Data Collected
From Notifications Submitted Under the 2008
Definition of Solid Waste Exclusions, April 11,
2014.

14 Comment to the docket from Vincent J. Brisini,
Acting Deputy Secretary for Waste, Air, Radiation
and Remediation, Pennsylvania Department of
Environmental Protection, October 20, 2011 (EPA—
HQ-RCRA-2010-0742-0271).
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fact that according to the state it is
currently being legitimately recycled
and not discarded.

However, it is important to note that
the comments from PA DEP went on to
recommend that the transfer-based
exclusion be limited to RCRA-permitted
facilities. Because all recycling under
the transfer-based exclusion has been (to
date) performed at RCRA-permitted
facilities, EPA is unable to extrapolate
what would happen at facilities without
RCRA Subtitle C permits if the transfer-
based exclusion were fully
implemented. Given the evidence of
past damage cases leading to significant
risk to human health and the
environment from hazardous secondary
materials originally intended for
recycling and the underlying perverse
incentives of the recycling market to
over-accumulate such hazardous
secondary materials intended for
recycling, resulting in discard of the
material, additional oversight of
recycling beyond the self-implementing
measures of the transfer-based exclusion
is needed to ensure that the hazardous
secondary material is legitimately
recycled and not discarded.

To address this issue, EPA is
requiring as a condition of the new
verified recycler exclusion that
generators must send their hazardous
secondary materials to a RCRA-
permitted recycler or intermediate
facility 15 or to a verified hazardous
secondary materials recycler or
intermediate facility who has obtained a
solid waste variance from EPA or the
authorized state using the procedures
found in 40 CFR 260.33. The verified
recycler exclusion uses the solid waste
variance procedure to determine if a
facility will properly manage the
hazardous secondary materials as
commodities and legitimately recycle
rather than discard them. The variance
addresses the same criteria currently
required for the reasonable efforts
environmental audit under the 2008
transfer-based exclusion (see discussion
below). However, the variance process
would allow EPA or the authorized state
to evaluate the facility before it begins
recycling hazardous secondary materials
and would also give the affected
community the opportunity to provide
input prior to a decision as to whether
the variance should be granted, thus
addressing a major regulatory gap in the
transfer-based exclusion that could
result in significant risk to human
health and the environment from

15 Intermediate facilities are those facilities that
do not reclaim hazardous secondary materials, but
store them for more than 10 days.

discarded hazardous secondary
material.

In addition, as described below, the
verified recycler exclusion retains those
conditions from the 2008 transfer-based
exclusion that EPA determined are
necessary to properly identify
hazardous secondary material that is
legitimately recycled and not discarded,
and also includes the new conditions
that apply to the generator-controlled
exclusion being finalized today.

EPA expects that all facilities that are
currently recycling hazardous secondary
materials under the 2008 transfer-based
exclusion will be able to continue to
recycle these materials under the
verified recycler exclusion, because all
recycling under the transfer-based
exclusion is being done at RCRA-
permitted facilities, which also qualify
for the verified recycler exclusion.
Moreover, the additional conditions of
the verified recycler exclusion address
the regulatory gaps EPA identified in
the 2011 DSW proposal that could have
resulted in significant risk to human
health and the environment from
discarded material, if the 2008 DSW had
been fully implemented to include
facilities without RCRA permits or other
regulatory oversight prior to beginning
recycling.

Finally, EPA notes that facilities
managing excluded hazardous
secondary materials under the verified
recycling exclusion are still potentially
subject to RCRA enforcement actions if
they fail to meet the conditions of the
exclusion. Persons that handle these
hazardous secondary materials are
responsible for maintaining the
exclusion by ensuring that the
conditions are met. If the hazardous
secondary materials are not managed
pursuant to these restrictions, they are
not excluded. They would then be
considered solid and hazardous wastes
if they were listed or they exhibited a
hazardous waste characteristic for RCRA
Subtitle C purposes.

E. Conditions of the Verified Recycler
Exclusion

The conditions discussed below
describe EPA’s evaluation of each of the
conditions under the 2008 transfer-
based exclusion that EPA is retaining in
the verified recycler exclusion, as well
as the additional conditions EPA has
determined are necessary to address the
regulatory gaps identified in the
transfer-based exclusion in order to
ensure that the verified recycler
exclusion identifies hazardous
secondary materials that are legitimately
recycled and not discarded. By
including these conditions, EPA is
identifying those hazardous secondary

materials that will be legitimately
recycled and not discarded.

1. Provisions Applicable to the
Hazardous Secondary Materials
Generator, the Reclamation Facility, and
any Intermediate Facility

Prohibition on speculative
accumulation. As a condition of the
verified recycler exclusion, hazardous
secondary materials cannot be
speculatively accumulated (40 CFR
261.1(c)(8)) at the hazardous secondary
material generator, reclamation facility,
or intermediate facility. Restrictions on
speculative accumulation have been an
important element of the RCRA
hazardous waste recycling regulations
since they were promulgated on January
4, 1985. According to this regulatory
provision, hazardous secondary
materials are accumulated speculatively
if the person accumulating them cannot
show that the material is potentially
recyclable. Further, the person
accumulating the hazardous secondary
material must show that during a
calendar year (beginning January 1) the
amount of such material that is recycled
or transferred to a different site for
recycling is at least 75% by weight or
volume of the amount of the hazardous
secondary material present at the
beginning of the period. It is also the
same prohibition that is being
promulgated today for the generator-
controlled exclusions.

Furthermore, under today’s rule, all
persons subject to the speculative
accumulation requirements at 40 CFR
261.1(c)(8) (including, but not limited
to, persons operating under the verified
recycler exclusion at § 261.4(a)(24))
must place materials subject to those
requirements in a storage unit with a
label indicating the first date that the
material began to be accumulated. If
placing a label on the storage unit is not
practicable, the accumulation period
must be documented through an
inventory log or other appropriate
method.

This provision will allow inspectors
and other regulatory authorities to
quickly ascertain how long a facility has
been storing an excluded hazardous
secondary material, and, therefore,
whether that facility is in compliance
with the accumulation time limits of
§ 261.1(c)(8).This provision is being
retained in the verified recycler
exclusion to ensure that the hazardous
secondary materials will be recycled
rather than discarded through
speculative accumulation and
abandonment.

Notification. Under today’s verified
recycler exclusion, as a condition of the
exclusion, hazardous secondary
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material generators, reclaimers, and
intermediate facilities must send a
notification prior to operating under this
exclusion and by March 1 of each even-
numbered year thereafter to the EPA
Regional Administrator using EPA form
8700-12. In states authorized by EPA to
administer the RCRA Subtitle C
hazardous waste program, notifications
may be sent to the State Director. The
notice must include the following:

e The name, address, and EPA ID number
(if applicable) of the facility;

e The name and telephone number of a
contact person;

e The NAICS code of the facility;

e The exclusion under which the
hazardous secondary materials will be
managed;

e When the facility expects to begin
managing the hazardous secondary materials
in accordance with the exclusion;

o A list of hazardous secondary materials
that will be managed according to the
exclusion (reported as the EPA hazardous
waste numbers that would apply if the
hazardous secondary materials were
managed as hazardous waste);

e For each hazardous secondary material,
whether the material, or any portion thereof,
will be managed in a land-based unit;

e The quantity of each hazardous
secondary material to be managed annually;
and

e The certification (included in EPA form
8700-12) signed and dated by an authorized
representative of the facility.

If a facility has submitted a
notification, but then subsequently
stops managing hazardous secondary
materials in accordance with the
exclusion, the facility must re-notify the
Regional Administrator within 30 days
using the same EPA Form 8700-12. We
consider a facility to have ‘stopped’
managing hazardous secondary
materials when a facility no longer
generates, manages and/or reclaims
hazardous secondary materials under
the exclusion and does not expect to
manage any amount of hazardous
secondary material under the exclusion
for at least one year. Of course, a facility
could certainly choose to begin
managing hazardous secondary
materials again and would simply have
to submit a notification in compliance
with 40 CFR 260.42.

This notification condition is the
same as the notification condition for
the generator-controlled exclusion and
is an indication that the facility is
planning to legitimately recycle the
hazardous secondary materials and not
discard them. As with the generator-
controlled exclusion, EPA is finalizing
the notification provision as a condition
of the transfer-based exclusion because
it is the only formal indication of a
facility’s intent to reclaim a hazardous

secondary material under the
conditional exclusion rather than to
discard it. For further discussion on the
notification, including examples of
when a facility must re-notify that it has
stopped managing hazardous secondary
materials, see section V.B.2 of today’s
preamble.

Hazardous secondary materials must
be contained. Another condition of the
verified recycler exclusion applicable to
hazardous secondary material
generators, reclamation facilities, and
intermediate facilities is that the
hazardous secondary materials must be
contained in their management units.
This provision is the same as the
restriction that is being promulgated for
the generator-controlled exclusion and
helps ensure that the hazardous
secondary material remains in the
management unit until it is ready to be
recycled and is not discarded.
Hazardous secondary materials released
to the environment from any unit are
discarded and would be subject to the
hazardous waste regulations, unless
they are immediately cleaned up.
Hazardous secondary materials
remaining in a unit that experiences a
release may also be considered
discarded in certain cases. For further
discussion on the containment
provisions, see section V.B.1 of today’s
preamble.

Emergency preparedness and
response. As discussed above under the
generator-controlled exclusion, one
important cause of environmental and
human health damages identified by the
environmental problems study is fires,
explosions, and accidents, with 19% of
the environmental damage cases being
associated with leaks, spills, fires,
explosions, or other accidents, and the
lack of conditions to address these
problems is a significant regulatory gap
in the 2008 DSW exclusions. In
addition, the President recently released
an Executive Order to address these
types of concerns (EO 13650—
Improving Chemical Facility Safety and
Security). EPA finds that planning and
preparing for an emergency
demonstrates a generator’s intent to not
only protect human health and the
environment, but also to reduce
potential loss of valuable hazardous
secondary materials. In the absence of
such requirements, hazardous
secondary materials pose a greater risk
of being released and discarded to the
environment.

Therefore, EPA is requiring that
generators must follow certain
emergency preparedness and response
regulations under the verified recycler
exclusion. These regulations are found
in 40 CFR part 261 subpart M and are

dependent on the amount of hazardous
secondary material the generator
accumulates on site at any time.16
Under the final rule, generators that
accumulate less than or equal to 6,000
kg of hazardous secondary material on
site must meet regulations like the
emergency preparedness and response
regulations currently required for small
quantity generators of hazardous waste.
Generators that accumulate more than
6,000 kg of hazardous secondary
material on site must meet regulations
like the emergency preparedness and
response regulations currently required
for large quantity generators of
hazardous waste. EPA chose to set the
threshold at 6,000 kg based on the
current hazardous waste generator
regulations, which require generators
that accumulate greater than 6,000 kg of
hazardous waste on site to comply with
large quantity generator regulations,
including emergency preparedness and
response regulations. EPA finds that
generators that accumulate greater
amounts of hazardous secondary
material on site inherently pose greater
risk to human health and the
environment from a potential release
caused by a fire or explosion and thus
it is more appropriate for these
generators to take additional steps to
prepare for such events.

Specifically, EPA is requiring that
generators that accumulate less than or
equal to 6,000 kg of hazardous
secondary material on site comply with
the emergency preparedness and
response requirements equivalent to
those in part 265 subpart C, which
discuss maintaining appropriate
emergency equipment on site, having
access to alarm systems, maintaining
needed aisle space, and making
arrangements with local emergency
authorities. A generator must also have
a designated emergency coordinator
who must respond to emergencies and
must post certain information next to
the telephone in the event of an
emergency.

For generators that accumulate more
than 6,000 kg of hazardous secondary
material on site, EPA is requiring that
they comply with requirements
equivalent to those in part 265 subparts
C and D, which includes all the
requirements already discussed above
for those accumulating less than or
equal to 6,000 kg, as well as requiring
a contingency plan and sharing the plan
with local emergency responders. EPA

16 Intermediate facilities and reclamation
facilities must also follow emergency prepared and
response regulations, either through the
requirement of their RCRA permit or through the
criteria that must be met to obtain a verified
recycler variance under 40 CFR 260.31(d).
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recommends that the contingency plan
be based on the National Response
Team’s Integrated Contingency Plan
Guidance (One Plan), discussed in the
Federal Register on June 5, 1996 (61 FR
28642). Under the One Plan Guidance,
the generator can develop one
contingency plan that meets all the
regulatory standards for the various
statutory and regulatory provisions for
contingency planning, such as EPA’s Oil
Pollution Prevention Regulation or Risk
Management Programs regulations, the
U.S. Coast Guard’s (USCG) Facility
Response Plan regulations, OSHA’s
Hazardous Waste Operations and
Emergency Response (HAZWOPER)
regulations, and several others.

EPA has determined that adding these
emergency preparedness and response
conditions meets the goals of the
Chemical Safety EO and also will ensure
that those facilities managing hazardous
secondary material under the exclusion
will be doing so in a manner that allows
them to safely recycle the hazardous
secondary material and limit loss into
the environment of materials that are
supposed to be recycled. These
provisions are the common-sense steps
that a facility that manages hazardous
materials should take to reduce risk to
their workers and the public.
Additionally, structuring the emergency
preparedness and response conditions
of the verified recycler exclusion after
the existing hazardous waste
requirements serves to reduce burden
on generators, as generators are already
familiar and complying with this
regulations.

Exclusion is limited to recycling
performed within the United States.
Because the verified recycler exclusion
requires that hazardous secondary
materials are sent to a verified
reclamation facility (or facilities) that
has been granted either a RCRA permit
or interim status that addresses the
hazardous secondary material or has
received a variance from EPA or the
authorized state, this exclusion is
limited to recycling performed within
the United States or its territories.
Because hazardous secondary materials
that are exported for recycling passes
out of the regulatory control of the
federal government, it is not possible to
verify whether the foreign reclaimer will
safely and legitimately recycle the
hazardous secondary material and not
discard it.

2. Provisions Applicable to the
Hazardous Secondary Material
Generator

Transport to a Verified Recycler. The
hazardous secondary material generator
must transport hazardous secondary

materials to a verified reclamation
facility (or facilities) within the United
States or its territories. A verified
reclamation facility is a facility that has
been granted a variance by EPA or an
authorized state under § 260.31(d) or a
reclamation facility where the
management of the hazardous secondary
materials is addressed under a RCRA
Part B permit or interim status
standards. If the hazardous secondary
material will be passing through an
intermediate facility, the intermediate
facility must have been granted a
variance under § 260.31(d) or the
management of the hazardous secondary
materials at that facility must be
addressed under a RCRA Part B permit
or interim status standards. The
hazardous secondary material generator
must also make contractual
arrangements with the intermediate
facility to ensure that the intermediate
facility sends the hazardous secondary
material to the verified reclamation
facility identified by the hazardous
secondary material generator.

Note that in the case of a permitted
facility the management of the
hazardous secondary materials must be
addressed under the RCRA part B
permit or interim status standards. In
other words, if the permit standards do
not extend to the hazardous secondary
materials being reclaimed, then the
reclamation or intermediate facility is
required to either modify the permit to
cover those materials or obtain a solid
waste variance from EPA or the
authorized state before operating under
the exclusion.

This condition addresses the major
regulatory gap in the transfer-based
exclusion of lack of oversight and public
participation for hazardous secondary
material recycling facilities that do not
have RCRA permits. Given the evidence
of past damage cases leading to
significant risk to human health and the
environment from hazardous secondary
materials originally intended for
recycling and the underlying perverse
incentives of the recycling market to
over-accumulate such hazardous
secondary materials intended for
recycling, resulting in discard of the
material, additional oversight of
recycling beyond the self-implementing
measures of the transfer-based exclusion
are needed to ensure that the hazardous
secondary material is legitimately
recycled and not discarded.

This condition replaces the self-
implementing “‘reasonable efforts”
environmental audits of the recycling
facility required under the 2008
transfer-based exclusion. EPA has
determined that it more appropriate for
the state or EPA to make the

determination that a facility can safely
and legitimately recycle hazardous
secondary material. While EPA has
found that many large companies do
conduct environmental audits of
recycling facilities, many smaller
generators would not have the technical
expertise or resources to conduct such
an effort.17 In addition, it is more
efficient for the EPA or the authorized
state to perform one evaluation of a
recycler via the permit or variance
process rather than have multiple
evaluations of a recycler conducted by
each generator using that recycler.

Recordkeeping. EPA is requiring
hazardous secondary material
generators to maintain at the generating
facility certain records that document
off-site shipments of hazardous
secondary materials for a period of three
years. Specifically, for each shipment of
hazardous secondary material, the
generator must maintain documentation
of when the shipment occurred, who the
transporter was, the name and address
of the reclaimer(s) and, if applicable,
each intermediate facility, and the type
and quantity of the hazardous secondary
materials in the shipment. This
recordkeeping requirement may be
fulfilled by ordinary business records,
such as bills of lading.

In addition, hazardous secondary
material generators are required to
maintain confirmations of receipt from
each reclaimer and intermediate facility
for all off-site shipments of hazardous
secondary materials in order to verify
that the hazardous secondary materials
reached their intended destination and
were not discarded. These receipts must
be maintained at the generating facility
for a period of three years. Specifically,
the hazardous secondary material
generator must maintain documentation
of receipt that includes the name and
address of the reclaimer or intermediate
facility, the type and quantity of
hazardous secondary materials received,
and the date which the hazardous
secondary materials were received. The
Agency is not requiring a specific
template or format for confirmations of
receipt and anticipates that routine
business records (e.g., financial records,
bills of lading, copies of Department of
Transportation (DOT) shipping papers,
electronic confirmations of receipt)
could contain the appropriate
information sufficient for meeting this
requirement.

We recognize that, in some cases,
reclamation of a hazardous secondary
material may involve more than one

17 An Assessment of Good Current Practices for
Recycling of Hazardous Secondary Materials (EPA—
HQ-RCRA-2002-0031-0354).
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reclamation step. In these cases, the
recordkeeping condition under the
terms of the exclusion applies for each
reclaimer and intermediate facility,
regardless of how many reclamation
steps were involved. For example, if a
hazardous secondary material generator
shipped hazardous secondary materials
to one reclaimer for partial reclamation
and then arranged for the partially-
reclaimed material to be subsequently
sent to another reclaimer for ““final”
reclamation, the generator must
maintain confirmations of receipt from
each reclaimer involved in the
reclamation process.

The recordkeeping requirements are
the same as those in the 2008 transfer-
based exclusion and Agency continues
to believe that the recordkeeping
requirements in today’s rule comprise
the minimum information needed to
enable effective oversight to ensure the
hazardous secondary materials were
sent for reclamation and were not

discarded.

3. Provisions Applicable to the
Transportation of Hazardous Secondary
Materials

Hazardous secondary materials may
be stored for up to 10 days at a transfer
facility and still be considered in transit.
However, if the facility stores the
hazardous secondary materials for more
than 10 days, then it would be
considered an intermediate facility and
subject to the conditions in 40 CFR
261.4(a)(24)(vi). While at the transfer
facility, the hazardous secondary
materials must continue to meet all
applicable DOT standards. Hazardous
secondary materials may be
consolidated for shipping, but cannot be
intermingled in a way that would
constitute waste management. This
provision is unchanged from the 2008
transfer-based exclusion and describes
the intersection of the RCRA and DOT
requirements for these shipments.

4. Provisions Applicable to the
Reclamation Facility and any
Intermediate Facilities

Recordkeeping. Reclaimers and
intermediate facilities who operate
under the verified recycler exclusion
must maintain certain records, similar
to the records we are requiring for
hazardous secondary material
generators. Specifically, reclaimers and
intermediate facilities must maintain at
their facilities for a period of three years
records of all shipments of hazardous
secondary materials that were received
at the facility and, if applicable, records
of all shipments of hazardous secondary
materials sent off-site from the facility.
For hazardous secondary materials

received at the reclamation and
intermediate facility, such records must
document the name and address of the
hazardous secondary material generator,
the type and quantity of hazardous
secondary materials received at the
facility, any intermediate facilities that
managed the hazardous secondary
materials, the name of the transporter
that brought the hazardous secondary
materials to the facility, and the date
such materials were received at the
facility.

For hazardous secondary materials
that, after being received by the
reclaimer or intermediate facility, are
subsequently sent off-site for further
reclamation, reclaimers and
intermediate facilities must document
the name and address of the hazardous
secondary material generator, when the
shipment occurred, who the transporter
was, the name and address of the
subsequent reclaimer and, if applicable,
each subsequent intermediate facility,
and the type and quantity of hazardous
secondary materials in the shipment.
This recordkeeping requirement may be
fulfilled by ordinary business records,
such as bills of lading.

Reclaimers and intermediate facilities
must also send confirmations of receipt
to the hazardous secondary material
generator for all off-site shipments of
hazardous secondary materials received
at the facility in order to verify for the
hazardous secondary material generator
that their materials reached the
intended destination and were not
discarded. Specifically, the reclaimer (or
each reclaimer, when more than one
reclamation step is required) and, if
applicable, each intermediate facility,
must send documentation of receipt to
the hazardous secondary material
generator that includes the name and
address of the reclaimer or intermediate
facility, the type and quantity of the
hazardous secondary materials received
and the date which the hazardous
secondary materials were received. The
Agency is not requiring a specific
template or format for confirmations of
receipt and anticipates that routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping
papers, electronic confirmations of
receipt) could contain the appropriate
information sufficient for meeting this
requirement.

In addition, reclaimers and
intermediate facilities must also meet
the recordkeeping requirements under
financial assurance discussed below in
this section.

Storage of Hazardous Secondary
Materials. In addition to the condition
that the hazardous secondary materials
must be contained (40 CFR

261.4(a)(24)(v)(A)), reclamation facilities
and intermediate facilities must also
manage the hazardous secondary
materials in a manner that is at least as
protective as that employed for the
analogous raw material, where there is
an analogous raw material. Where there
is no analogous raw material, the
hazardous secondary material must be
contained.

An “‘analogous raw material” is a
material for which a hazardous
secondary material substitutes and
which serves the same function and has
similar physical and chemical
properties as the hazardous secondary
material. A raw material that has
significantly different physical or
chemical properties would not be
considered analogous even if it serves
the same function. For example, a
metal-bearing ore might serve the same
function as a metal-bearing air pollution
control dust, but because the physical
properties of the dust would make it
more susceptible to wind dispersal, the
two would not be considered analogous.
Similarly, hazardous secondary
materials with high levels of toxic
volatile chemicals would not be
considered analogous to a raw material
that does not have these volatile
chemicals or that has only minimal
levels of volatile chemicals. Storage
conditions for reclamation facilities and
intermediate facilities that operate
under today’s exclusion demonstrate
that the materials are not discarded, but
instead are treated valuable
commodities which would be used and
not lost to the environment.

This condition is the same as the
parallel condition in the 2008 transfer-
based exclusion and is based on the fact
that the great majority of damage cases
documented in the environmental
problems study occurred at commercial
reclamation and intermediate storage
facilities, and mismanagement of
hazardous secondary materials was
found to be a cause of environmental
problems in approximately 40% of the
incidents. Accordingly, EPA has
determined that this condition for
storage is necessary and appropriate for
reclamation facilities and intermediate
facilities that take advantage of this
exclusion to show that storage of these
materials is not just another way of
disposing of them. In addition, it will
establish an expectation for the owner/
operators of such facilities that they
must manage hazardous secondary
materials in a manner at least as
protective as they would an analogous
raw material and in such a way that
materials would not be released into the
environment.
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Management of recycling residuals.
Another condition of the verified
recycler exclusion is that any residuals
that are generated from the reclamation
processes must be managed in a manner
that is protective of human health and
the environment. If any residuals
exhibit a hazardous characteristic
according to subpart C of 40 CFR part
261, or themselves are listed hazardous
wastes, they are hazardous wastes (if
discarded) and must be managed
according to the applicable
requirements of 40 CFR parts 260
through 273.

This condition is the same as the
parallel condition in the 2008 transfer-
based exclusion and the purpose of this
condition is to clarify the regulatory
status of these waste materials and to
emphasize in explicit terms that
residuals that are generated from the
reclamation of hazardous secondary
materials must be managed properly so
that the reclamation operation does not
become another way of avoiding waste
management and simply becomes
another way of discarding unwanted
material. The study of recent (i.e., post-
CERCLA and post-RCRA) recycling-
related environmental problems
revealed that mismanagement of
residuals was the cause of such
problems in one-third of the incidents
that were documented. Some common
examples of these mismanaged residuals
were acids and casings from the
processing of lead-acid batteries,
solvents and other liquids generated
from cleaning drums at drum
reconditioning facilities, and PCBs and
other oils generated from disassembled
transformers. In many of these damage
incidents, the residuals were simply
disposed of on-site with little regard for
the environmental consequences of such
mismanagement or possible CERCLA
liabilities associated with cleanup of
these releases. By making proper
management of the recycling residuals a
condition of the exclusion, EPA ensures
that the reclamation operation is not just
another way of discarding hazardous
constituents. This has the added benefit
of ensuring that the reclamation
operation does not pose a significant
risk to human health and the
environment.

Financial Assurance. The financial
assurance condition is another
condition that is the same as the parallel
condition in the transfer-based
exclusion. By obtaining financial
assurance, the reclamation or
intermediate facility is making a direct
demonstration that it will not abandon
the hazardous secondary materials, it
will properly decontaminate equipment,
and it will clean up any unacceptable

releases, even if events beyond its
control make its operations
uneconomical. Moreover, financial
assurance also addresses the correlation
of the financial health of a reclamation
or intermediate facility with the absence
of discard. In essence, financial
assurance will help demonstrate that the
reclamation facility or intermediate
facility owner/operators who would
operate under the terms of this
exclusion are financially sound and will
not discard the hazardous secondary
materials, or if the facility faces
financial difficulties, that funds would
have been set aside to address any
issues and, therefore, these costs will
not be imposed on the U.S. taxpayer.

The financial assurance requirement
has been retained in 40 CFR part 261
subpart H because the substance of the
requirement is unchanged from the
financial assurance requirement for the
2008 DSW transfer-based exclusion.
However, the financial assurance
condition is now one of the criteria that
is evaluated under the verified recycler
solid waste variance, allowing the state
or EPA to verify that the financial
assurance obtained by the reclamation
facility or intermediate facility is
sufficient and accessible (in contrast,
the financial assurance condition in the
2008 DSW transfer-based exclusion was
self-implementing and not subject to
review by EPA or the authorized state
prior to the facility beginning
operation).

A detailed discussion of the 40 CFR
part 261 subpart H financial assurance
provisions can be found in the 2008
DSW final rule at 73 FR 6469238,
October 30, 2008.

Verification of the Recycler. As
discussed earlier, the condition
requiring verification of the recycler is
the one of the major differences between
the transfer-based exclusion and the
verified recycler exclusion and
addresses the major regulatory gap in
the transfer-based exclusion of lack of
oversight and public participation for
hazardous secondary material recycling
facilities that do not have RCRA
permits. The reclaimer and intermediate
facility must have been granted a solid
waste variance by EPA or an authorized
state under § 260.31(d) or must have a
RCRA Part B permit or interim status
standards that address the management
of the hazardous secondary materials.
An intermediate or reclamation facility
may apply for a solid waste variance to
accept hazardous secondary materials
by addressing the substantive criteria of
the “reasonable efforts” condition that
had previously applied to the hazardous
secondary material generator under 40
CFR 261.4(a)(24)(B). In addition, the

variance must address the potential for
risk to proximate populations from
unpermitted releases of the hazardous
secondary material to the environment.

Specifically, to qualify for the solid
waste variance, the facility must address
the following criteria:

(1) The intermediate or reclamation
facility must demonstrate that the
reclamation process for the hazardous
secondary materials is legitimate
pursuant to § 260.43;

(2) The intermediate or reclamation
facility must satisfy the financial
assurance condition in
§261.4(a)(24)(vi)(F);

(3) The intermediate or reclamation
facility must not be subject to a formal
enforcement action in the previous three
years and must not be classified as a
significant non-complier under RCRA
Subtitle C, or must provide credible
evidence that the facility will manage
the hazardous secondary materials
properly. Credible evidence may
include a demonstration that the facility
has taken remedial steps to address the
violations and prevent future violations,
or that the violations are not relevant to
the proper management of the
hazardous secondary materials;

(4) The intermediate or reclamation
facility must have the equipment and
trained personnel to safely manage the
hazardous secondary material and must
meet emergency preparedness and
response requirements;

(5) If residuals are generated from the
reclamation of the excluded hazardous
secondary materials, the reclamation
facility must have the permits required
(if any) to manage the residuals, have a
contract with an appropriately
permitted facility to dispose of the
residuals, or present credible evidence
that the residuals will be managed in a
manner that is protective of human
health and the environment; and

(6) The intermediate or reclamation
facility must address the potential for
risk to proximate populations from
unpermitted releases of the hazardous
secondary material to the environment
(including releases that are not covered
by a permit, such as a permit to
discharge to water or air, and may
include, but are not limited to, potential
releases through surface transport by
precipitation runoff, releases to soil and
groundwater, wind-blown dust, fugitive
air emissions, and catastrophic unit
failures), and must include
consideration of potential cumulative
risks from other nearby potential
stressors.

The rationale for each of these criteria
is discussed below.

Criterion (1) is based on the first
reasonable efforts question in the 2008
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transfer-based exclusion and focuses on
whether the reclamation facility
receiving hazardous secondary materials
from a generator legitimately recycles
such materials. Determining whether a
recycling operation is legitimate is a
fundamental basis for establishing that a
generator’s hazardous secondary
materials will not be discarded. For
further discussion of legitimate
recycling, see section VIIIL

Criterion (2) is based on the second
reasonable efforts question in the 2008
transfer-based exclusion and addresses
whether the facility has the necessary
financial assurance to cover the costs of
managing any hazardous secondary
materials that remain if the facility
closes. If a facility was found to have
failed to meet the condition to have
financial assurance, then it also would
have failed to show a good faith effort
towards demonstrating that it intends to
recycle the hazardous secondary
materials (or, in the case of the
intermediate facility, properly store the
hazardous secondary material) and not
discard them. Note that the second
reasonable efforts question also required
the generator to verify that the
regulatory authority had been notified
by the recycler under the 2008 transfer-
based exclusion, but under the verified
recycler exclusion, the state or EPA can
verify that directly, thus, it is not
included here.

Criterion (3) is based on the third
reasonable efforts question in the
transfer-based exclusion and focuses on
the compliance history of the recycler or
the intermediate facility (to the extent
that the hazardous secondary material
generator uses an intermediate facility).
The language of this requirement has
been simplified from the corresponding
reasonable efforts question because the
information is submitted to the
regulatory agency who already has
access to the pertinent enforcement
information, rather than obtained by the
generator who would need to rely on
publicly-available data. This criterion
requires that the facility must either not
be subject to a formal enforcement
action in the previous three years and
not be classified as a significant non-
complier under RCRA Subtitle C, or
must provide credible evidence that the
facility will manage the hazardous
secondary materials properly.

“Formal enforcement” is a written
document that mandates compliance
and/or initiates a criminal, civil or
administrative process, with or without
appeal rights before a trial of fact that
results in an enforceable agreement or
order and an appropriate sanction. For
EPA, formal enforcement action is a
referral to the U.S. Department of Justice

for the commencement of a criminal or
civil action in the appropriate U.S.
District Court, or the filing of an
administrative complaint, or the
issuance of an order, requiring
compliance and a sanction. For states,
formal enforcement action is a referral
to the state’s Attorney General for the
commencement of a criminal, civil or
administrative action in the appropriate
forum, or the filing of an administrative
complaint, or the issuance of an order,
requiring compliance and a sanction.
““Significant non-complier” is a defined
term in EPA’s Hazardous Waste Civil
Enforcement Response Policy and
means the violators have caused actual
exposure or a substantial likelihood of
exposure to hazardous waste or
hazardous waste constituents; are
chronic or recalcitrant violators; or
deviate substantially from the terms of
a permit, order, agreement, or from the
RCRA statutory or regulatory
requirements. In evaluating whether
there has been actual or likely exposure
to hazardous waste or hazardous waste
constituents, EPA and the states
consider both the environmental and
human health concerns, including the
potential exposure of workers to
hazardous waste or hazardous waste
constituents. For both terms, see EPA’s
Hazardous Waste Civil Enforcement
Response Policy (Dec. 2003) at http://
www.epa.gov/compliance/resources/
policies/civil/rcra/finalerp1203.pdf.
While a facility being dl;signated asa
significant non-complier and/or the
subject of a formal enforcement action
does not automatically mean that the
facility would not reclaim the hazardous
secondary materials properly, it does
raise questions that we believe the
facility requesting the variance should
address. That is, if any formal
enforcement actions were taken against
the facility in the previous three years
for such non-compliance and the facility
was alleged to be a significant non-
complier, the facility must adequately
explain how it has resolved any issues
or how the reclamation facility will
properly manage the hazardous
secondary materials to avoid future
violations and/or enforcement actions.
Criterion (4) is based on the fourth
reasonable efforts question from the
2008 transfer-based exclusion and
addresses the technical capability of the
recycler or intermediate facility, the
most basic requirement for ensuring
proper and legitimate recycling of
hazardous secondary materials. If a
reclamation or intermediate facility was
found to have no equipment or
inadequate equipment for storing the
hazardous secondary material or was
found to have personnel who have not

been trained for reclaiming the
hazardous secondary materials, it raises
serious questions as to whether the
facility would properly manage such
materials and avoid discarding them to
the environment. This criterion also
includes the addition of verifying that
the facility meets the new emergency
preparedness and response condition
discussed earlier.

Criterion (5) is based on the fifth
reasonable efforts question in the 2008
transfer-based exclusion and addresses
another major cause of environmental
problems from recycling hazardous
secondary materials: the management of
residuals. This criterion relates to
discard through the concept that a
generator or reclaimer may actually be
discarding hazardous secondary
materials through the release of
residuals from the recycling process.
While the product made from recycling
may be a legitimate product, the whole
recycling process could be considered
discard if hazardous constituents from
the recycled hazardous secondary
materials are released to the
environment. Roughly one-third of the
damage cases documented in EPA’s
environmental problems study were
caused by mismanagement of the
residuals from recycling. To address
criterion (5), the petitioner would need
to demonstrate that the reclamation
facility has practices in place to ensure
that residuals are managed in a manner
that is protective of human health and
the environment and according to
applicable federal or state standards.

Criterion (6) is a new standard not
included in the 2008 transfer-based
exclusion and is a case-specific
performance-based criterion that
addresses the risk to proximate
populations from unpermitted releases
of the hazardous secondary material to
the environment (including releases that
are not covered by a permit, such as a
permit to discharge to water or air, and
may include, but are not limited to,
potential releases through surface
transport by precipitation runoff,
releases to soil and groundwater, wind-
blown dust, fugitive air emissions, and
catastrophic unit failures), and must
include consideration of potential
cumulative risks from other nearby
potential stressors. The purpose of this
criterion is to specifically address the
differences in the preventative measures
between a RCRA-permitted facility as
compared to a facility managing
excluded hazardous secondary material,
including the lack of prescriptive
standards for storage and containment
(including air emissions standards). In
addition, this criterion would address
the finding that many of the populations
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likely to be proximate to hazardous
secondary materials recycling facilities
are subject to multiple environmental
stressors, including other industrial
facilities, landfills, transportation-
related air emissions, poor housing
conditions (e.g., lead-based paint),
leaking underground tanks, pesticides,
and incompatible land uses.

The steps the petitioner would take to
address this criterion would depend on
case-specific circumstances. For
example, a facility that is recycling a
hazardous secondary material that is not
particularly mobile in the environment
(e.g., anon-liquid material that does not
pose a risk of wind-blown dust) and is
not located near population centers
would simply need to document these
facts in order to meet this criterion. On
the other hand, a facility recycling a
hazardous secondary material that is
volatile, ignitable, or otherwise has a
high potential to adversely impact
nearby populations in case of a release
would need to document the specific
steps taken to prevent releases. EPA
recommends that the petitioner engage
the potentially affected community in
developing this document to ensure that
they have addressed the concerns
expressed by the community.

E. Procedure for Obtaining a Verified
Recycler Solid Waste Variance

The process for obtaining a verified
recycler solid waste variance is the same
as that for the other solid waste
variances found in 40 CFR 260.30. In
order to obtain a variance, a facility that
manages hazardous secondary materials
that would otherwise be regulated under
40 CFR part 261 as either a solid waste
or a hazardous waste must apply to the
Administrator or the authorized state
per the procedures described in 40 CFR
260.33, which EPA is amending today to
apply to verified recyclers and
intermediate facilities. The application
must address the relevant criteria
discussed in detail above. The
Administrator or authorized state will
evaluate the submission and issue a
draft notice tentatively granting or
denying the application. Notification of
this tentative decision will be provided
by newspaper advertisement or radio
broadcast in the locality where the
facility is located. The Administrator or
authorized state will accept comment on
the tentative decision for 30 days and
may also hold a public hearing. The
Administrator or authorized state will
issue a final decision after receipt of
comments and after the hearing (if
held). If the application is denied, the
facility may still pursue a solid waste
variance or exclusion (for example, one
of the solid waste variances under 40

CFR 260.30 or solid waste exclusions
under 40 CFR 261.4). (Note that today’s
rule includes several modifications to
the variances procedure in 40 CFR
260.33, which would also apply in this
case. For further discussion see Section
IX of today’s preamble).

F. Termination of the Exclusion

As with the generator-controlled
exclusion (and the 2008 transfer-based
exclusion), units managing hazardous
secondary materials excluded under the
verified recycler exclusion are not
subject to the closure regulations in 40
CFR parts 264 and 265 subpart G.
However, when the use of these units is
ultimately discontinued, owners and
operators of reclamation facilities and
intermediate facilities must manage any
remaining hazardous secondary
materials, including any residues that
are not reclaimed, as hazardous waste
and remove or decontaminate
contaminated containment system
components, equipment structures, and
soils. These hazardous secondary
materials and residues, if no longer
intended for reclamation, would also no
longer be eligible for the exclusion
(which only applies to hazardous
secondary materials that are reclaimed).
Failure to remove these materials within
a reasonable time frame after operations
cease could cause the facility to become
subject to the full Subtitle C
requirements if the Agency determines
that reclamation is no longer feasible.
While this final rule does not set a
specific time frame for these activities,
they typically should be completed
within the time frames established for
analogous activities. For example, the
requirements for product tanks under 40
CFR 261.4(c) allow 90 days for removal
of hazardous material after the unit
ceases to be operated for manufacturing.
This time frame should serve as a
guideline for regulators in determining,
on a case-by-case basis, whether owners
and operators of reclamation facilities
and intermediate facilities have
completed these activities within a
reasonable time frame. In any event,
these hazardous secondary materials
remain subject to the speculative
accumulation restrictions in 40 CFR
261.4(a)(8), which includes both a time
limitation of recycling 75% of the
hazardous secondary material within a
year and a requirement that the facility
be able to show there is a feasible means
of recycling the hazardous secondary
material.

VII. Remanufacturing Exclusion

Today, EPA is also finalizing an
exclusion from the definition of solid
waste for higher-value solvents

transferred from one manufacturer to
another for the purpose of extending the
useful life of the original solvent
product by keeping such materials in
commerce to reproduce a commercial
grade of the original solvent product
provided that certain conditions are
met. For the purpose of this preamble
discussion, EPA is defining this process
as ‘‘remanufacturing.” Remanufacturing
that conforms to these conditions would
not involve discard, and therefore the
hazardous secondary materials would
not be regulated as solid waste. As with
all recycling-related exclusions and
exemptions, such excluded hazardous
secondary materials would also need to
be recycled legitimately. (A discussion
of the public comments on the July 2011
proposal and the Agency’s responses
can be found in section XVI of this
preamble and the full response to
comment document is in the docket for
the rulemaking.)

A. Purpose of the Remanufacturing
Exclusion

In finalizing this conditional
exclusion, EPA’s objective is to
encourage sustainable materials
management by identifying specific
types of transfers of hazardous
secondary materials to third parties, that
under appropriate conditions, do not
involve discard and can result in
extending the useful life of a
commercial-grade chemical.
Remanufacturing these higher-value
hazardous secondary materials can have
a significantly lower environmental
impact than manufacturing these
chemicals for a one-time use and then
transferring them for disposal. Thus,
remanufacturing allows the hazardous
secondary material product to be used
again, lowering their life-cycle
environmental impacts significantly.

Specifically, EPA has determined
that, under appropriate conditions, the
potential for discard in inter-company
remanufacturing transfers for certain
higher-value spent solvents would be
low because they will be incorporated
into the manufacturing process rather
than accumulated or disposed of. Once
these solvents are remanufactured to
commercial grade, they can be used as
replacements for virgin commercial
grade solvents. The economic incentive
for a company receiving the spent
solvents would be to sell or directly use
(avoiding purchase of virgin product)
the remanufactured solvent products to
realize an economic value. The
company sending these higher-value
spent solvents for remanufacturing is
expected to have little economic
incentive to pay the receiving company
more than a nominal amount of money,
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since it would already be transferring
something of intrinsic market value
(materials that can be easily
remanufactured for profit). So, unlike
the RCRA-permitted waste handler
which can charge a considerable fee for
receiving discarded waste, the company
receiving these higher-value spent
solvents for remanufacturing is expected
to realize most of its profit from the sale
or use of the remanufactured solvents.

Once remanufacturing processes are
in place, EPA expects that solvent
remanufacturers would be competitive
with other solvent manufacturers even
in the event of a downturn in the sizable
chemical market. Companies would also
have the flexibility to redirect
remanufacturing capacity to
manufacturing should it ever make
economic sense to do so, leaving little
economic reason to accumulate unsold
or unused remanufactured solvents.

B. Scope and Applicability

1. Designated Solvents

The conditional exclusion for
remanufacturing applies to hazardous
spent solvents that are currently
regulated as hazardous wastes because
their recycling involves reclamation.
Only the following 18 spent solvents are
eligible for the remanufacturing
exclusion: Toluene, xylenes,
ethylbenzene, 1,2,4-trimethylbenzene,
chlorobenzene, n-hexane, cyclohexane,
methyl tert-butyl ether, acetonitrile,
chloroform, chloromethane,
dichloromethane, methyl isobutyl
ketone, NN-dimethylformamide,
tetrahydrofuran, n-butyl alcohol,
ethanol, and/or methanol.

These 18 solvents are used in large
volumes as chemical manufacturing
aids, chemical processing aids, and
chemical formulation aids (generally
referred to as “processing aids” for the
purpose of this rule). The processing aid
solvents assist in the reaction,
extraction, purification, and blending of
ingredients and reactive products, but
are not themselves reacted. These
processing aid solvents, once used, can
then be remanufactured to commercial
grade again. These higher-value solvents
were selected because there are existing
markets for all these solvents to be
remanufactured to serve similar
purposes to those of the original
commercial-grade materials.

Note that, as explained below, these
hazardous spent solvents are only
eligible if they are remanufactured to
serve certain types of chemical
functions, and if their originating use
was of a specific type. This restriction
limits the exclusion to higher-value
materials and processes that resemble

manufacturing rather than waste
management.

Hazardous spent solvents are
particularly appropriate for the
remanufacturing exclusion because they
are derived from a non-renewable
resource (petroleum), and they are
manufactured in the industrial
chemicals sector, which, according to
EPA’s report on sustainable materials
management, ranks third overall as far
as direct adverse overall impact to the
environment.8

In addition, remanufacturing these
spent solvents represents an
opportunity for risk reduction. Risk is a
function of hazard and exposure, and,
from a hazard perspective, all of these
chemicals have suspected or recognized
hazardous health effects associated with
their manufacture, processing, and
use.1? Although EPA and industry have
been working to find substitutes for the
more hazardous of these solvents, or
find ways to use less of them, this has
not yet been fully achieved.202! With
respect to the pharmaceutical sector in
particular, complex chemical processes
already registered with the Food and
Drug Administration are involved, and
EPA has found this a very challenging
area to address.

In addition, some of these solvents are
building block and primary
intermediate chemicals, making them
difficult to replace. Until lower-risk
substitutes for these solvents are found,
it is appropriate from a health risk
standpoint to minimize the volume of
solvents manufactured and to limit
exposure to those already manufactured.
This is the intention of the
remanufacturing exclusion.

The exclusion can reduce exposure to
these solvents in three ways. First, the
exclusion would extend the useful life
of existing solvents, which would
reduce the health risks associated with
their manufacture by slowing the rate at
which they are manufactured. Second,
the exclusion would reduce exposure to
solvents already manufactured by
reducing the fuel blending of spent
solvents. That is, remanufacturing a

187J.S. EPA. 2020 Vision Report: Sustainable
Materials Management: The Road Ahead, Table 1,
page 25. .www.epa.gov/waste/inforesources/pubs/
vision.htm. The other top ranked sectors are electric
services (#1) and cotton production (#2).

19 Allen, D., Shonnard, D, Green Engineering:
Environmentally Conscious Design of Chemical
Processes, Risk Concepts, chapter 2, pgs 35-62,
Austin, S., US EPA Editor, Published by Prentice-
Hall, 2001.

20 For information on U.S. EPA’s Green Chemistry
Program, see http://www.epa.gov/gcc/.

21Information on the American Chemical
Society’s Green Chemistry Institute’s
Pharmaceutical Roundtable is available via the ACS
Web site http://portal.acs.org/portal/acs/corg/
content.

spent solvent will eliminate the need for
blending it with another spent solvent
to satisfy the fuel-ratio requirements of
incinerators and cement kilns. This, in
turn, will reduce the fugitive emissions
associated with unloading and loading
containers of volatile solvents at fuel-
blending facilities.22 Third and finally,
the exclusion can reduce the potential
exposure from any transportation
incidents, since it is likely that spent
solvents can be transported shorter
distances for remanufacturing purposes
than they can for disposal purposes.23

2. Chemical Functions

After remanufacturing, the continuing
use of the solvent is limited to reacting,
extracting, purifying, or blending
chemicals (or for rinsing out the process
lines associated with these functions),
or using them as ingredients in a
product in the pharmaceutical, organic
chemical, plastics and resins
manufacturing sectors, or the paint and
coatings sector. Furthermore, the
continuing use of the solvent, after
remanufacturing, cannot involve
cleaning or degreasing oil, grease, or
similar material from textiles, glassware,
metal surfaces, or other articles.

EPA has selected these chemical
functions because the remanufactured
chemical product should serve a similar
functional purpose as the original
commercial-grade material so that it can
substitute for virgin product, since it is
this substitution that displaces some
manufacturing of virgin product and
fosters a system where the original
solvent remains in commerce and is not
discarded. In these functions, the
solvents do not get contaminated by
substances, such as inks and greases
that are difficult to separate, but only get
mixed with pure product ingredients,
from which they can be separated
readily in a commercially feasible
manner.

Furthermore, manufacturing and
processing operations can be more
easily controlled in terms of exposure
and releases, whereas the spent solvents
from downstream uses, such as
degreasing and cleaning operations are
of inherently lower-value and these
downstream operations result in more
widespread exposure and releases and a
higher potential for discard.

In addition, more environmental
benefits will be obtained by maximizing
the number of times a chemical product
can be used at high-purity grade as an

22 All solvents are volatile, and virtually all spent
solvents must go through the fuel-blending process
prior to disposal (U.S. EPA, Selection of Industry
Sectors, Chemicals and Functions in the
Remanufacturing Exclusion, June 2011).

231d.
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aid to chemical manufacturing and
processing, before it is used for at lower-
purity as a cleaner or degreaser. While
it is possible to extend the product life
of a used chemical as a cleaner/
degreaser, it takes significantly less
energy to bring solvents used as
chemical manufacturing aids back to
commercial grade than to bring solvents
used as cleaners and degreasers back to
lower grade functionality, making
remanufacturing of the higher-value
solvents more economically feasible.

3. Manufacturing Sectors

The remanufacturing exclusion is
limited to companies whose primary
business is manufacturing, rather than
waste management, as indicated by
particular NAICS codes. Four
manufacturing sectors are eligible for
the remanufacturing exclusion:
Pharmaceutical manufacturing (NAICS
325412), basic organic chemical
manufacturing (NAICS 325199), plastics
and resins manufacturing (NAICS
325211), and the paints and coatings
manufacturing sectors (NAICS 325510).
Manufacturers within these four sectors
all use one or more of the 18 identified
solvents as chemical manufacturing,
processing, and formulation aids in high
volumes. Based on the Toxics Release
Inventory information, these four
sectors are also closely associated with
the chemical functions identified in the
exclusion and currently use a high
volume of the solvents for the functional
purposes included in this exclusion.24

EPA is limiting the remanufacturing
exclusion to companies whose business
is primarily manufacturing because the
nature of the exclusion relies on the fact
that the eligible spent solvents are
indistinguishable from a risk
perspective from the virgin chemicals
that manufacturers in these sectors are
already accustomed to handling—no
special equipment and personal training
beyond what the facility already has
would be needed. Chemical
manufacturers in these sectors are also
subject to the Occupational Safety and
Health Act (OSHA) and Clean Air Act
(CAA) standards that cover the
management of these chemicals.

C. Conditions

Facilities operating under the
remanufacturing exclusions must meet
the following conditions.

1. Notification
Hazardous secondary material
generators and remanufacturers must

24U.S. EPA, Selection of Industry Sectors,
Chemicals and Functions in the Remanufacturing
Exclusion, June 2011.

submit a notification prior to operating
under the exclusion and by March 1 of
each even-numbered year thereafter
using EPA form 8700-12 to the EPA
Regional Administrator or the State
Director, in an authorized state.
Additionally, these facilities would
have to notify within 30 days of
stopping management of hazardous
secondary materials under the
exclusion.

The intent of the notification
condition is to provide basic
information to the regulatory agencies
about who will be managing the
hazardous secondary spent solvents
under the remanufacturing exclusion.
The specific information included in the
notification—that is, the information on
EPA form 8700-12—enables regulatory
agencies to monitor compliance and to
ensure that the hazardous secondary
spent solvents are managed in
accordance with the exclusion and not
discarded.25

2. Remanufacturing Plan

A key issue for the remanufacturing
exclusion is how the facilities operating
under the exclusion would demonstrate
that they meet the requirements (e.g.,
that the hazardous spent solvents,
functions, and manufacturing sectors
are those identified in the exclusion). A
straightforward solution is requiring a
remanufacturing plan to be prepared
and maintained by both the hazardous
secondary material generator and
remanufacturer that includes
information on the types and expected
annual quantities of excluded spent
solvents, the processes and industry
sectors that generate the spent solvents,
and the specific uses and industry
sectors—for the remanufactured
solvents.

The hazardous secondary material
generator is also required to make
arrangements with the remanufacturer
to jointly develop this plan and to verify
the appropriateness of the hazardous
spent solvents for the remanufacturing
process before claiming the exclusion,
thus helping ensure that the hazardous
spent solvents will be remanufactured
and not discarded.

Finally, to help ensure that the
remanufacturer is a legitimate
remanufacturer, the plan must include a
certification from the remanufacturer
stating “‘on behalf of [insert
remanufacturer facility name], I certify
that this facility is a remanufacturer
under the pharmaceutical

25 As with the generator-controlled exclusion in
40 CFR 261.4(a)(23), notification is a condition of
the remanufacturing exclusion. See section XIV.F
for further discussion.

manufacturing (NAICS 325412), basic
organic chemical manufacturing (NAICS
325199), plastics and resins
manufacturing (NAICS 325211), and/or
the paints and coatings manufacturing
sectors (NAICS 325510), and will accept
the spent solvent(s) for the sole purpose
of remanufacturing into commercial-
grade solvent(s) that will be used for
reacting, extracting, purifying, or
blending chemicals (or for rinsing out
the process lines associated with these
functions) or for use as product
ingredients. I also certify that the
remanufacturing equipment, vents, and
tanks are equipped with and are
operating air emission controls in
compliance with CAA regulations under
40 CFR part 60, part 61 or part 63,26 or,
absent such CAA standards for the
particular operation or piece of
equipment covered by the
remanufacturing exclusion, are in
compliance with the appropriate
standards in 40 CFR part 261 subparts
AA (vents), BB (equipment) and CC
(tank storage).”

One of the issues raised in the
comments was concern that the
remanufacturing plan would stifle
competitiveness by locking the
generator into a single remanufacturer
for their hazardous spent solvents. That
was not the Agency’s intention, and
EPA would like to clarify that the
remanufacturing plan can be updated
any time to reflect a new remanufacturer
without triggering a re-notification
requirement on the part of the generator.
(If the new remanufacturer has not
notified before, then he would need to
do so under the exclusion.) As long as
the remanufacturing plan that is kept
on-site reflects the current practices,
including making sure that there is a
remanufacturer that will accept the
hazardous spent solvents, the generator
would be in compliance with this
condition.

3. Record of Shipments and
Confirmation of Receipts

Under the remanufacturing exclusion,
generators and remanufacturers need to
maintain at the facility records of
shipments of hazardous spent solvents
for a period of three years. Specifically,
for each shipment of hazardous spent
solvent, the generator and
remanufacturer need to maintain
documentation of when the shipment
occurred, who the transporter was, and
the type and quantity of the hazardous
spent solvent in the shipment. This
recordkeeping requirement may be

26 This condition is parallel to the provisions
found at 40 CFR 264.1030(e) for AA, 40 CFR
264.1064(m) for BB, and 40 CFR 264.1080(7) for CC.
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fulfilled by ordinary business records,
such as bills of lading.

In addition, generators must maintain
confirmations of receipt for all off-site
shipments of hazardous spent solvent in
order to verify that the hazardous spent
solvent reached their intended
destination and were not discarded.
These receipts must be maintained at
the facility for a period of three years
from when they were created.
Specifically, the documentation of
receipt would include the name and
address of the remanufacturer, and the
type and quantity of hazardous spent
solvents and date that the hazardous
spent solvents were received. The
Agency is not requiring a specific
template or format for confirmation of
receipt since routine business records
(e.g., financial records, bills of lading,
and electronic confirmation of receipt)
would contain the appropriate
information sufficient for meeting this
requirement.

This provision is necessary so all
parties responsible for the excluded
hazardous spent solvent would be able
to demonstrate that the materials were
in fact sent for remanufacturing and
arrived at the intended facility and were
not discarded in transit.

4. Management in Tanks and Containers

Basic good management practices
dictate that solvents, whether virgin or
spent, are best stored in tanks or
containers that possess inherent
controls to address issues, such as
volatile air emissions, leaks, and fires or
explosions. Solvents present particular
management challenges associated with
the storage of liquids containing volatile
organic chemicals and include both
halogenated and non-halogenated
organic chemicals, which represent a
broad range of chemicals and associated
hazards.

By focusing on higher-value spent
solvents going to remanufacturing, the
remanufacturing exclusion reduces the
chance of mismanagement of the spent
solvents. However, given the history of
spent solvent mismanagement, as
demonstrated in the damage cases found
in environmental problems study, EPA
has determined that it is appropriate to
make an explicit condition that spent
solvents excluded under the
remanufacturing exclusion be stored
prior to remanufacturing in tanks or
containers that are labeled and that meet
technical standards that will ensure the
hazardous spent solvents will go to
remanufacturing and will not be

discarded via leaks, spills or
explosions.2”

For ease of implementation, EPA is
establishing explicit tank and container
standards in 40 CFR part 261 subparts
I and J. These technical standards are
the same as those found in 40 CFR part
264 subparts I and J, except that the part
261 subparts I and J specify that the
material is “hazardous secondary
material”’ rather than hazardous waste,
omit references to RCRA permitting
requirements, and include other minor
conforming changes, as discussed
below. Although the 40 CFR part 264
tank and container standards were
developed for hazardous wastes, an
analysis of the full set of technical
requirements under subparts I and J
shows that they are comparable to
product storage standards, including
regulations promulgated under OSHA,
DOT, and industry standards.28 In
addition to being comparable to product
storage standards, technical standards
that mirror subparts I and J of 40 CFR
part 264 have the benefit of being
technical standards that the regulated
community is familiar with, and are
designed to prevent the spent solvents
from being discarded through leaks or
explosions.

During remanufacturing and storage
prior to remanufacturing, good
management practices also include
effective controls of hazardous air
emissions. Under the remanufacturing
exclusion, this is ensured by requiring
that the remanufacturer certifies, as part
of the remanufacturing plan, that the
remanufacturing equipment, vents, and
tanks are equipped with and are
operating air emission controls in
compliance with CAA regulations under
40 CFR part 60, part 61 or part 63.29
Absent such CAA standards for the
particular operation or piece of
equipment covered by the
remanufacturing exclusion, then the
appropriate standards in 40 CFR part
261 subparts AA (vents), BB
(equipment) and CC (tank storage),
which are equivalent to the technical
standards found in 40 CFR part 264 and
265 subparts AA, BB, and CC, would
apply. .

The air emission requirements on
remanufacturing equipment, vents, and
tanks will ensure that the
remanufactured solvents do not become

27U.S. EPA, An Assessment of Environmental
Problems Associated with Recycling of Hazardous
Secondary Materials (Updated), December 2014.

281.S. EPA Equivalent Containment Standards
for the Remanufacturing Exclusion, June 2011.

29 This condition is parallel to the provisions
found at 40 CFR 264.1030(e) for subpart AA, 40
CFR 264.1064(m) for subpart BB, and 40 CFR
264.1080(7) for subpart CC.

discarded through fires and explosions,
guard against the volatilization of
hazardous spent solvents, and protect
workers, handlers and transporters from
spent solvent emissions. EPA notes that
most manufacturers in the
pharmaceutical manufacturing (NAICS
325412), basic organic chemical
manufacturing (NAICS 325199), plastics
and resins manufacturing (NAICS
325211), and the paints and coatings
manufacturing sectors (NAICS 325510)
will already have their solvent
management practices covered under
the CAA regulations, but for any
remanufacturer that is not covered
under CAA, 40 CFR part 261 subparts
AA, BB, and CC will ensure that they
meet good management practices
appropriate for solvent management.

In modifying the tank and container
standards and the air emission
standards to apply specifically to
solvents being remanufactured under
the remanufacturing exclusion, EPA has
made other minor conforming
regulatory changes to 40 CFR part 261.
These changes include (1) reserving
certain subparts, such as subparts K
through L and N though Z, in order to
maintain the same numbering as is
found in part 264 for the tank and
container standards and the air emission
standards, (2) codifying 40 CFR 261.197
to address termination of the
remanufacturing exclusion (rather than
closure, as is required in part 264), and
(3) deleting references to the uniform
hazardous waste manifest in 40 CFR
261.1086 because manifest requirements
are not applicable under the
remanufacturing exclusion.

5. Prohibition on Speculative
Accumulation

In addition to the other conditions,
hazardous spent solvents under the
remanufacturing exclusion are subject to
the speculative accumulation
restrictions in 40 CFR 261.1(c)(8).
Speculative accumulation ensures that
the hazardous spent solvents are
remanufactured and not discarded.

D. Closure of Tank Units

Units managing excluded hazardous
spent solvent are not subject to the
closure regulations in 40 CFR parts 264
and 265 subpart G. However, when the
use of these units is ultimately
discontinued, all owners and operators
must manage any remaining hazardous
spent solvents that are not
remanufactured as hazardous waste and
remove or decontaminate all hazardous
residues and contaminated containment
system components, equipment
structures, and soils. These hazardous
spent solvents and residues, if no longer
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intended for remanufacturing, would
also no longer be eligible for the
exclusion (which only applies to
materials that will be remanufactured)
and would therefore be hazardous
waste. These systems would be subject
to the requirements for product tanks
under 40 CFR 261.4(c), which allow 90
days for removal of hazardous material
after the unit ceases to be operated for
manufacturing.

E. Petition Process for Additional
Remanufacturing Exclusions

As EPA noted in the 2011 DSW
proposal, it is possible that other
hazardous secondary materials, industry
sectors, and/or functional uses beyond
those being finalized today may also be
suitable candidates for the
remanufacturing exclusion if they
involve the transfer of a higher-value
hazardous secondary material from one
manufacturer to another, for the purpose
of remanufacturing a material with
significant commercial value. In the
2011 DSW proposal, EPA requested
comment on whether to also include a
specific petition process, similar to 40
CFR 260.20, where petitioners may
apply to EPA to request a hazardous
secondary material, industry sector,
and/or functional use be added to the
exclusion.

After reviewing the comments, EPA
has determined that a separate
rulemaking petition process is not
necessary and that the current process
in 40 CFR 260.20, including the
administrative procedure for processing
the petition would be the best vehicle
for addressing additional hazardous
secondary materials, industry sectors,
and/or functional uses to the
remanufacturing exclusion. Given the
variety of hazardous secondary
materials, manufacturing processes, and
markets for potential remanufactured
materials, a general process gives the
most flexibility for petitioners to submit
information on potential excluded
materials.

In addition, the Agency would like to
encourage the research, development,
and demonstration of innovative
recycling processes that could be used
to recover higher-value hazardous
secondary materials. Therefore EPA
encourages companies to explore using
the existing regulatory flexibilities, such
as treatability study exemptions in 40
CFR 261.4(e) and (f) and research
development and demonstration
permits allowed under 40 CFR 270.65,
to assess and develop recycling
technologies to facilitate
remanufacturing of higher-value
materials.

In submitting a rulemaking petition
under 40 CFR 260.20, petitioners must
include (1) the petitioner’s name and
address, (2) a statement of the
petitioner’s interest in the proposed
action, (3) a description of the proposed
action, including (where appropriate)
suggested regulatory language, and (4) a
statement of the need and justification
for the proposed action, including any
supporting tests, studies, and other
information. With respect to the fourth
factor, EPA would encourage petitioners
to provide any information they believe
demonstrates that their hazardous
secondary material is suited for a solid
waste exclusion under the
remanufacturing exclusion. Below are
some considerations that may assist
petitioners in developing their petitions;
however, these are guidelines only and
should not constrain suggested
rulemaking revisions if the petitioner
otherwise has information that the
hazardous secondary material should be
excluded from regulation.

(1) Is the hazardous secondary
material generated from a
manufacturing process that results in
minimal contamination, and does the
hazardous nature of the hazardous
secondary material stem chiefly from
the inherent nature of the commercial
product that is to be recovered, and not
from any contamination?

For example, the remanufacturing
exclusion being promulgated today is
focused on materials that originated
from using commercial grade solvents
for reacting, extracting, purifying, or
blending chemicals (or for rinsing out
the process lines associated with these
functions) in the pharmaceutical
manufacturing, organic chemical
manufacturing, plastics and resins
manufacturing, or paint and coatings
sector. As a result, the solvents in
question are only lightly contaminated,
chiefly with other commercial-grade
chemicals or minor impurities.
Moreover, because the hazardous nature
of the material stems from the recycled
product (or at least a significant portion
of the recycled product) and not from
the contamination, the remanufacturing
exclusion helps reduce overall risk by
keeping hazardous chemicals in
commerce, rather than discarding them.

(2) Does the hazardous secondary
material present a similar risk profile as
an analogous raw material or product
and require no special storage or
handling beyond what is normally used
for the analogous raw material or
product?

For example, the spent solvents
eligible for the remanufacturing
exclusion present the same risk profile
as solvent products. The same tanks,

containers, and transportation standards
that are used for solvent products also
work for the spent solvents intended for
remanufacturing.

(3) Is there any special equipment or
personnel training required for the
remanufacturing of the material or for
the management of the residuals?

For example, under the
remanufacturing exclusion being
promulgated today, the same distillation
columns used to manufacture solvents
from raw materials can be used to
remanufacture spent solvents. The still
bottoms generated from both processes
can be managed in a similar fashion.

(4) Is the market for the
remanufactured product stable enough
to ensure that neither the hazardous
secondary material nor the
remanufactured products are over-
accumulated?

For example, the remanufacturing
exclusion being promulgated today
focuses on solvents that are known to be
widely used in a variety of industries for
the purposes described.

VIII. Revisions to the Definition of
Legitimacy and Prohibition of Sham
Recycling

EPA has a long-standing policy that
all recycling of hazardous secondary
materials must be legitimate, including
both excluded recycling and the
recycling of regulated hazardous wastes.
The legitimacy provision in today’s final
rule is designed to distinguish between
real recycling activities—legitimate
recycling—and ‘“sham” recycling, an
activity undertaken by an entity to avoid
the requirements of managing a
hazardous secondary material as a
hazardous waste. Because of the
economic advantages in managing
hazardous secondary materials as
recycled materials rather than as
hazardous wastes, there is an incentive
for some handlers to claim they are
recycling when, in fact, they are
conducting waste treatment and/or
disposal.

In this final rulemaking, EPA is
codifying in its regulations the
requirement that all recycling must be
legitimate by adding a prohibition on
sham recycling to 40 CFR 261.2(g). In
addition, EPA has changed the
definition of legitimate recycling in
§260.43. The new definition specifies
four factors that must be met for
recycling to be legitimate. However, it
also provides new ways that a facility
can show that it meets factors 3 and 4
of the legitimacy standard.

The four legitimacy factors are as
follows:

e Factor 1: Legitimate recycling must
involve a hazardous secondary material that
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provides a useful contribution to the
recycling process or to a product or
intermediate of the recycling process.

e Factor 2: The recycling process must
produce a valuable product or intermediate.

e Factor 3: The generator and the recycler
must manage the hazardous secondary
material as a valuable commodity when it is
under their control.

o Factor 4: The product of the recycling
process must be comparable to a legitimate
product or intermediate.

A. Background

Under the RCRA Subtitle C definition
of solid waste, many existing hazardous
secondary materials are not solid wastes
and, thus, are not subject to RCRA’s
cradle to grave management system if
they are recycled. The basic idea behind
this construct is that recycling of such
materials often more closely resembles
normal industrial manufacturing than
waste management. However, since
there can be significant cost savings
from managing hazardous secondary
materials outside the RCRA Subtitle C
regulatory system, some handlers may
claim that they are recycling, when, in
fact, they are conducting waste
treatment and/or disposal in the guise of
recycling. For example, a facility whose
primary business was mixing electric
arc furnace dust (K061) with
agricultural lime for sale as a
micronutrient lost its customers and
could not sell its product, but continued
to accept K061 even though there was
no prospect of it being used to produce
a product. To guard against practices
like these, EPA has long articulated the
need to distinguish between
“legitimate” (i.e., true) recycling and
“sham” (i.e., fake) recycling, beginning
with the preamble to the 1985
regulations that established the
definition of solid waste (50 FR 638,
January 4, 1985).

The prohibition on sham recycling
being finalized in this rulemaking is
consistent with the Agency’s
longstanding policy and interpretation
of legitimate recycling that has been
expressed in those earlier preamble
discussions and policy statements. The
January 4, 1985, preamble to the
definition of solid waste regulations
established EPA’s concept of legitimacy
and described several indicators of
sham recycling.

On April 26, 1989, the Office of Solid
Waste (OSW) issued a memorandum
that consolidated preamble statements
concerning legitimate recycling that had
been articulated previously into a list of
criteria to be considered in evaluating
legitimacy [OSWER directive
9441.1989(19)]. This memorandum,
known to many as the ‘“Lowrance
Memo,” has been a primary source of

guidance for the regulated community
and for implementing agencies in
distinguishing between legitimate and
sham recycling for many years. The
October 2003 and March 2007 DSW
proposals and the October 2008 DSW
final rule also all include extensive
discussions of EPA’s legitimacy policy.

In the 2008 DSW final rule, EPA
promulgated a codified legitimacy
requirement for the specific exclusions
in that rulemaking. Today’s final rule
expands that legitimacy requirement to
all hazardous secondary material
recycling, as the Agency proposed to do
in the July 22, 2011, proposal (76 FR
44094). Section VIIL.B discusses these
final legitimacy provisions and
describes the requirements. Section
VIIL.C discusses the changes EPA made
from the proposed regulations. A
discussion of the public comments on
the July 2011 proposal and Agency
responses can be found in section XVII
of this preamble and the full response
to comment document is in the docket
for the rulemaking.

B. Legitimate Recycling Provisions Being
Finalized

This section discusses the rationale
and the requirements being finalized in
this rulemaking for ensuring that all
recycling of hazardous secondary
material is legitimate.

1. Legitimacy for All Recycling

In today’s final rule, EPA is retaining
its long-standing policy that all
recycling of hazardous secondary
materials must be legitimate. If a facility
is engaged in sham recycling, this, by
definition, is not real recycling and that
hazardous secondary material is being
discarded and is a solid waste. Today,
we are codifying that the legitimate
recycling provision applies to all
hazardous secondary materials that are
excluded or exempted from Subtitle C
regulation because they are recycled and
that it also applies to recyclable
hazardous wastes that remain subject to
the hazardous waste regulations.
However, instead of changing the
language of each recycling exclusion or
exemption to include the requirement as
we proposed in the 2011 DSW proposal,
we have instead added language in
§ 261.2(g) that specifically prohibits
sham recycling to ensure that all
recycling, including recycling under the
pre-2008 exclusions is legitimate (i.e.,
real recycling). We have also
determined that documentation of
legitimacy is not necessary or required
for the pre-2008 recycling exclusions
and exemptions, except in the rare case
where the recycling is legitimate, but
does not meet factor 4.

EPA has determined that the four
legitimacy factors being codified in 40
CFR 260.43 are substantively the same
as the existing legitimacy policy. These
factors are a simplification and
clarification of the policy statements in
the 1989 Lowrance Memo and in
various DSW Federal Register notices.
This policy is well understood
throughout the regulated community
and among the state implementing
agencies. By providing one standard of
legitimacy for all recycling, the Agency
expects there will be more clarity,
consistency, and predictability for
making legitimate recycling
determinations. Having one standard in
the regulations will also lead to
increased knowledge and understanding
of the basic requirement that any
recycling must be legitimate, leading to
better implementation and enforcement
of the RCRA hazardous waste
regulations.

In developing the codified legitimacy
language, we did not intend to raise
questions about the status of general
legitimacy determinations that underlie
existing exclusions from the definition
of solid waste (e.g., the solid waste
exclusions in 40 CFR 261.4(a)), or about
case-specific determinations that have
already been made by EPA or the states.
Current exclusions and other prior solid
waste determinations or variances that
are based on the hazardous secondary
material being legitimately recycled,
including determinations made in
letters of interpretation and inspection
reports, remain in effect.

Some stakeholders have raised
concerns with the application of the
codified legitimacy factors to these
existing waste-specific and industry
specific exclusions. In particular, as we
noted in the October 2003 DSW
proposal and the March 2007 DSW
supplemental proposal, EPA has
examined in depth a number of waste-
specific and industry-specific recycling
activities and has promulgated specific
regulatory exclusions or provisions that
address the legitimacy of these practices
in much more specific terms than the
general legitimacy factors as described
in 40 CFR 260.43.

EPA expects that the vast majority of
recycling being performed under these
existing exclusions is currently being
undertaken conscientiously and would
be considered legitimate under the new
legitimacy provision with no further
action required on the part of the
company. If a company is meeting the
conditions of its exclusion while
managing the hazardous secondary
material responsibly and using it to
make a legitimate product, that
company would not have to change any
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of its existing business practices or
otherwise take action to show that its
recycling meets the legitimacy factors.
EPA is not requiring documentation of
compliance with the four legitimacy
factors, except in the case where the
recycling does not meet factor 4 on its
face, but the facility believes that its
recycling operation is nonetheless
legitimate. Many of the measures the
companies take in order to meet the
terms of the conditional exclusions or to
follow best management practices are
the same actions that indicate that a
recycling process is legitimate. These
measures and business practices were
generally evaluated as part of the
original legitimacy determination by the
agency, and therefore employment of
those or similar practices indicated
legitimate recycling as addressed by the
original legitimacy determinations.

One example is the regulation for zinc
fertilizers made from recycled
hazardous secondary materials. If the
hazardous secondary material recycled
under the exclusion contains
recoverable amounts of zinc, which
provides a useful contribution to the
recycled product (factor 1) and results
in a valuable product, i.e., zinc
micronutrient fertilizer (factor 2), EPA
would consider these legitimacy factors
to be met. In addition, under the
exclusion, the generator and recycler
must manage the zinc-containing
hazardous secondary material as a
valuable commodity (factor 3), that is, in
compliance with 261.4(a)(20)(ii)(B):
Store the excluded secondary material
in tanks, containers, or buildings that
are constructed and maintained in a
way that prevents releases of the
secondary materials into the
environment. At a minimum, any
building used for this purpose must be
an engineered structure made of non-
earthen materials that provide structural
support, and must have a floor, walls
and a roof that prevent wind dispersal
and contact with rainwater. Tanks used
for this purpose must be structurally
sound and, if outdoors, must have roofs
or covers that prevent contact with wind
and rain. Containers used for this
purpose must be kept closed except
when it is necessary to add or remove
material, and must be in sound
condition. Containers that are stored
outdoors must be managed within
storage areas that: (1) Have containment
structures or systems sufficiently
impervious to contain leaks, spills and
accumulated precipitation; and (2)
provide for effective drainage and
removal of leaks, spills and
accumulated precipitation; and (3)
prevent run-on into the containment

system. Finally, in the zinc fertilizer
regulation, among the requirements
established by EPA are specific
numerical limits on five heavy metal
contaminants and dioxins in the zinc
fertilizer product at 40 CFR 261.4(a)(21).
If the zinc fertilizer product meets these
concentrations, the product would meet
factor 4 (assuming other hazardous
secondary contaminants have not been
added to the product).

Another example is shredded circuit
boards excluded under 40 CFR
261.4(a)(14). Shredded circuit boards
that contain recoverable metals that
provide a useful contribution to the
product of the recycling process (factor
1) and go to a recycling process that
produces a valuable metal product
(factor 2) would meet these legitimacy
factors. In addition, under the
exclusion, the shredded circuit boards
must be stored in containers sufficient
to prevent a release to the environment
prior to recovery (factor 3) and must be
free of mercury switches, mercury relays
and nickel-cadmium and lithium
batteries (factor 4).

Another example is hazardous
secondary materials recycled in a
“closed-loop”” production process under
40 CFR 261.4(a)(8). Under this
exclusion, the hazardous secondary
material is reused within the production
process from which it came, thus
providing a useful contribution to the
product (factor 1) and also producing a
valuable product or intermediate (factor
2) (assuming that the production
process is, by definition, producing a
product). Since the closed-loop
exclusion requires tank storage and that
the entire process through completion of
reclamation is closed by being entirely
connected with pipes and other
comparable enclosed means of
conveyance, this management would be
considered to meet factor 3,
management of the hazardous secondary
material as a valuable commodity. The
product of this type of recycling process
would be comparable to a legitimate
product or intermediate because the
hazardous secondary materials being
recycled are returned to the original
process from which they were generated
to be reused (factor 4).

Another example is spent wood
preserving solutions and wastewaters
that have been reclaimed and reused
onsite in the production process for
their original intended purpose under
§261.4(a)(9). Reclaimed wood
preservatives that are used to treat wood
would be making a useful contribution
to the product (factor 1) and would
produce a valuable product (factor 2).
The conditions of the exclusion include
a requirement that they are managed to

prevent releases, and include specific
standards for drip pads that manage the
material (factor 3). The product of this
type of recycling process would be
comparable to a legitimate product or
intermediate because the hazardous
secondary materials being recycled are
returned to the original process from
which they were generated to be reused
(factor 4).

Another example is the long-standing
exclusion for excluded scrap metal
(processed scrap metal, unprocessed
home scrap metal, and unprocessed
prompt scrap metal) being recycled (40
CFR 261.4(a)(13)). Excluded scrap metal
that contains recoverable metals would
provide a useful contribution to the
product of the recycling process (factor
1) and, as long as the recycling process
produces a valuable metal product
(factor 2), the recycling would meet the
first two legitimacy factors. If the
recycler uses appropriate handling and
good management practices to store and
manage the excluded scrap metal to
prevent releases of hazardous secondary
materials to the environment, the
recycler would generally meet factor 3
for managing the scrap metal as a
valuable commodity.

EPA notes that managing scrap metal
as a valuable commodity can include
situations where it is stored on the
ground. Scrap metal stored on the
ground is subject to occasional
precipitation runoff that consists
essentially of water, with trace amounts
of hazardous constituents. As long as
the hazardous secondary material itself
is not swept away by the runoff, this
transport via precipitation runoff would
not generally be a concern. However, if
metal dust, debris and pieces of scrap
metal were released into the
environment, for example, by metal
falling into a waterway (as has
happened in one damage case
documented by EPA), this would not be
considered managed as a valuable
commodity. Finally, as long as the
recovered metal meets widely-
recognized commodity standards/
specifications for the metal product,
factor 4 would be satisfied.

The conditions developed for the
recycling exclusions in § 261.4(a) were
found to be necessary under material-
specific rulemakings that determined
when the particular hazardous
secondary material in question is not a
solid waste. When EPA originally made
the decision that these materials are not
solid waste, the Agency took into
account the relevant factors about the
hazardous secondary materials,
including how the material was
managed and what toxic chemicals were
present.
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In the 2011 DSW proposal, EPA
explicitly did not reopen comment on
any substantive provisions of the
previous recycling exclusions or
exemptions and facilities with pre-2008
exclusions can generally follow the
normal good business practices that
were considered when the exclusions
were granted and still be considered to
be legitimate recycling. If the facility is
complying with the terms of the
exclusion and following industry best
practices to engage in legitimate
recycling activity, this would generally
not raise questions as to its legitimacy.
All these examples support EPA’s
determination that most current
recycling under existing exclusions is
legitimate, and that companies
complying with the conditions of
exclusions would generally not need to
take action to show that their recycling
meets the legitimacy factors.

However, at the same time, these
material-specific exclusions from the
definition of solid waste do not negate
the basic requirement that the
hazardous secondary material must be
legitimately recycled. Recycling that is
not legitimate is not recycling at all, but
rather ““sham recycling”—discard in the
guise of recycling. Regarding the
existing exclusions in the regulations,
EPA acknowledges that, in establishing
a specific exclusion, we have already
determined in the rulemaking record
that the specific recycling practice is
excluded from the definition of solid
waste provided all the conditions of the
rule are met. However, the Agency has
always enforced its rules on the basis
that any recycling must be legitimate
(See U.S. v. Self, 2 F. 3d 1071, 1079
(10th Cir. 1993); U.S. v. Marine Shale
Processors, 81 F. 3d 1361, 1366 (5th Cir.
1996): Marine Shale Processors v. EPA,
81 F. 3d 1371, 1381-83 (5th Cir. 1996)).
This is meant to prevent a company
from claiming to be operating under an
existing exclusion and simply using that
as a way to avoid full RCRA Subtitle C
regulation.

For example, under EPA’s historic
guidance, a facility could not plausibly
claim the zinc fertilizer product
exclusion at 40 CFR 261.4(a)(21) for a
hazardous secondary material that
contained absolutely no or minimal
levels of zinc, even if all the conditions
of the zinc fertilizer exclusion were met.
The exclusion was developed to
encourage legitimate recycling of zinc-
containing hazardous secondary
materials and the legitimacy provision
prevents hazardous waste from being
discarded into purported fertilizer in the
name of recycling when the hazardous
secondary material provides no
recognizable benefit to the product.

Similarly, if a facility accepted zinc-
containing hazardous waste, claiming to
make zinc fertilizer, but failed to
produce a product that was actually
sold or was otherwise valuable, such a
process would not be legitimate
recycling in the historic legitimacy
guidance, even if the management
conditions and the constituent levels in
the zinc fertilizer exclusion were met.
The consequences of the latter example
are illustrated in one of the damage
cases in the environmental problems
study. A facility whose primary
business was mixing electric arc furnace
dust (K061) with agricultural lime for
sale as a micronutrient lost its
customers and could not sell its
product. However, the facility
continued to accept K061, and, after
approximately seven months, the
facility had accepted over 60,000 tons of
this hazardous waste and stored it on
the ground in piles up to 30 feet high,
with no prospect of it being used to
produce a product and, thus,
legitimately recycled. While the initial
recycling of the K061 hazardous waste
was legitimate, when the facility failed
to produce a product that was actually
sold, the K061 could no longer be
considered legitimately recycled. Even
if the recycler were to claim that the
material may be recycled at some point
in the future, the material was being
speculatively accumulated and thus, a
solid and hazardous waste at that point.

In summary, all hazardous secondary
materials recycling and hazardous waste
recycling, whether such recycling
remains under hazardous waste
regulations or is excluded from the
definition of solid waste, must be
legitimate. This has been our long-
standing policy and it is well known
throughout the regulated community
and the implementing state regulatory
agencies. To reinforce that concept and
make it clear in the regulations, we are
today codifying our policy that
hazardous secondary materials being
sham recycled are discarded and thus,
are solid waste. To do this, EPA has
decided to codify the following
statement in § 261.2 (the definition of
solid waste) instead of adding a
reference to legitimacy in each of the
recycling exclusions and exemptions (as
was suggested in the proposed rule): “A
hazardous secondary material found to
be sham recycled is considered
discarded and a solid waste. Sham
recycling is recycling that is not
legitimate recycling as defined in
§260.43.”

For persons interested in an in-depth
analysis of the evolution of EPA’s
concept of legitimate recycling from
policy and preamble statements to

regulations, EPA provided this analysis
in the 2008 DSW final rule that
described how the promulgated
legitimacy factors compare to the
previous primary guidance on
legitimacy and the Lowrance Memo.
EPA continues to maintain that the
legitimate recycling provision is
substantively the same as existing
policy because we developed the
legitimacy factors in 40 CFR 260.43 by
closely examining the questions and
sub-questions in the Lowrance Memo
and in the Federal Register preambles
and converting them into four more
direct factors. For a detailed explanation
of how each of the four factors is
derived from the Lowrance Memo and
other existing policy statements, see 73
FR 64708 —64710, October 30, 2008.

2. All Factors Mandatory

The structure of the legitimacy
standard codified in the 2008 DSW final
rule (specifically for the exclusions
promulgated in that rulemaking) had
two parts. The first part included a
requirement that hazardous secondary
materials being recycled must provide a
useful contribution to the recycling
process or to the product of the
recycling process and a requirement that
the product of the recycling process
must be valuable. At the time, EPA
considered those two factors to make up
the core of legitimacy and, therefore, a
process that did not conform to them
could not be a legitimate recycling
process, but would be considered sham
recycling. The second part of legitimacy
in the 2008 DSW final rule included two
factors that must be considered, but not
necessarily met, when a recycler is
making a legitimacy determination. In
this final rule, the Agency is changing
the structure and the application of the
legitimate recycling provision so that all
four factors are written as mandatory
requirements that must be met, except
as otherwise noted. The Agency has
determined that this action will improve
the effectiveness and protectiveness of
the legitimacy provision. The Agency’s
experience with implementing the
legitimate recycling structure finalized
in the 2008 DSW final rule has led us
to this realization. Even though we
stressed the importance of considering
each factor in the 2008 DSW final rule,
some stakeholders continue to be under
the mistaken impression that the factors
defined as ““to be considered” were
actually optional and could be ignored.
We made it clear in the 2008 DSW final
rule that failing to meet a “non-
mandatory” factor could, in some cases,
be enough to determine that a recycling
process is not legitimate. We did not
intend for the “to-be-considered” factors
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to be less important and thus, have
determined that the only way to correct
this perception and give these factors
the proper weight is to make them
requirements that must be met, except
as otherwise noted, on equal footing
with the other legitimacy factors.

However, to address concerns raised,
both factor 3 (managed as a valuable
commodity) and factor 4 (products must
have comparable levels of hazardous
constituents) have been revised from the
2008 DSW final rule to add flexibility to
address situations where the recycling is
legitimate, but the specific situation
might not meet the legitimacy factor .
For example, under factor 3, we
proposed and are finalizing the
following language to more closely
reflect the intent of the provision:
“Where there is an analogous raw
material, the hazardous secondary
material, must be managed, at a
minimum, in a manner consistent with
the management of the raw material or
in an equally protective manner.” Thus,
a generator or recycler would meet this
factor if their hazardous secondary
material is stored in a different manner
than the analogous raw material, as long
as that storage is as protective as the
way the analogous raw material is
stored.

Under factor 4, we have also added
more explanation and flexibility for
situations where there is no analogous
product to compare to the product made
from hazardous secondary materials.
For example, in some cases, the Agency
will consider a product of a recycling
process that meets widely-recognized
commodity standards/specifications,
such as scrap metal, to meet factor 4.
Within factor 4, the Agency is also
creating a provision for hazardous
secondary materials that are recycled by
being returned to the original process
from which they were generated, such
as in a closed-loop recycling process, to
meet the factor. The specific changes to
factor 3 and factor 4 are described in
greater detail below.

In making all legitimacy factors
mandatory requirements, the first
sentence of the regulatory language of
both factors was revised to indicate that
these factors must be met. For factor 3,
the first sentence now reads as follows:
“The generator and the recycler must
manage the hazardous secondary
material as a valuable commodity when
it is under their control.” For factor 4,
the first sentence now reads as follows:
“The product of the recycling process
must be comparable to a legitimate
product or intermediate.”

In the 2011 DSW proposal, we
proposed a petition process for facilities
that believe their recycling is legitimate

despite not meeting one or both of these
two factors. After review and
consideration of the public comment on
this issue, the Agency has decided that
instead of a petition process, facilities
that do not meet factor 4 and yet are still
legitimately recycling must notify the
Regional Administrator (or State
Director, if the state is authorized) and
keep documentation and a certification
in their files explaining how the
recycling is still legitimate.3° See
section VIIL.B.6 below for a full
discussion of the documentation and
notification process under factor 4.

3. Factor 1: Useful Contribution—
§260.43(a)(1)

(1) Legitimate recycling must involve
a hazardous secondary material that
provides a useful contribution to the
recycling process or to a product or
intermediate of the recycling process.
The hazardous secondary material
provides a useful contribution if it:

(i) Contributes valuable ingredients to
a product or intermediate; or

(ii) Replaces a catalyst or carrier in the
recycling process; or

(iii) Is the source of a valuable
constituent recovered in the recycling
process; or

(iv) Is recovered or regenerated by the
recycling process; or

(v) Is used as an effective substitute
for a commercial product.

This factor expresses the principle
that hazardous secondary materials
must contribute value to the recycling
process. Providing a useful contribution
is an essential element to legitimate
recycling because real or legitimate
recycling is not occurring if the
hazardous secondary material being
added or recovered does not add to the
process. This factor is intended to
prevent the practice of adding a
hazardous secondary material to a
recycling process simply as a means of
disposing of it, or recovering only small
amounts of a constituent, which EPA
would consider sham recycling.

Paragraphs (i) through (v) of
§260.43(a)(1) list five ways that a
hazardous secondary material can
provide a useful contribution: (i)
Contributing valuable ingredients to a
product or intermediate; (ii) replacing a
catalyst or carrier in the recycling
process; (iii) providing a valuable
constituent to be recovered; (iv) being

30 As noted above, and as described in more detail

in Section VIILB.6, products of a recycling process
that meet widely-recognized commodity standards/
specifications and hazardous secondary materials
that are recycled by being returned to the original
process from which they were generated are
considered to meet factor 4 of the legitimacy
standard.

regenerated; or (v) being used as an
effective substitute for a commercial
product. Any one of these can
demonstrate that the hazardous
secondary material provides a useful
contribution.

An important note in applying this
factor is that not every constituent or
component of the hazardous secondary
material has to make a contribution to
the recycling activity to meet the useful
contribution factor. For example, a
legitimate recycling operation involving
precious metals might not recover all of
the components of the hazardous
secondary material, but would recover
precious metals with sufficient value to
consider the recycling process
legitimate. In addition, the recycling
activity does not have to involve the
hazardous component of the hazardous
secondary materials if the value of the
contribution of the non-hazardous
component justifies the recycling
activity. One example of this factor from
an existing exemption is where
hazardous secondary materials
containing large amounts of zinc, a non-
hazardous component, are recycled into
zinc micronutrient fertilizers. However,
in cases where the hazardous
component is not being used or
recycled, the Agency stresses that the
recycler is responsible for the proper
management of any hazardous residuals
of the recycling process.

In a situation where more than one
hazardous secondary material is used in
a single recycling process and the
hazardous secondary materials are
mixed or blended as a part of the
process, each hazardous secondary
material would need to satisfy the
useful contribution factor. This
requirement prevents situations where a
worthless hazardous secondary material
could be mixed with valuable and
useful hazardous secondary materials in
an attempt to disguise and dispose of it.
In addition, a situation in which
hazardous secondary materials that can
be useful to a process, but are added to
that process in much greater amounts
than needed to make the end-product or
to otherwise provide its useful
contribution, would also be sham
recycling.

Another way the usefulness of the
hazardous secondary material’s
contribution could be demonstrated is
by looking at the efficiency of the
material’s use in the recycling process—
that is, how much of the constituent in
a hazardous secondary material is
actually being used. As an example, if
there is a constituent in the hazardous
secondary material that could add value
to the recycling process, but, due to
process design, most of it is not being
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recovered, but is being disposed of in
the residuals, this would be a possible
indicator of not meeting this factor and
thus, could be sham recycling. However,
this consideration must take the actual
process being considered into account
as there are certainly recycling scenarios
where a low recovery rate could still be
legitimate. For example, under an
existing exclusion, if the concentration
in a metal-bearing hazardous secondary
material is low (e.g., 2—4%) and a
recycling process was able to recover a
large percentage of the target metal, this
factor could be met and the recycling
may be legitimate (depending on the
outcome of the analysis of the other
legitimacy factors).

When evaluating a hazardous
secondary material’s useful
contribution, the process can be
compared to typical industry recovery
rates from raw materials to determine if
the recycling process is reasonably
efficient. This method should involve
an examination of the overall process,
not just a single step of the process. For
example, if one step in the process
recovers a small percentage of the
constituent, but the overall process
recovers a much larger percentage, the
Agency would consider the overall
efficiency of the recycling process in
determining whether hazardous
secondary materials are providing a
useful contribution.

4. Factor 2: Valuable Product or
Intermediate—§ 260.43(a)(2)

The recycling process must produce a
valuable product or intermediate. The
product or intermediate is valuable if it
is: (i) Sold to a third party or (ii) used
by the recycler or the generator as an
effective substitute for a commercial
product or as an ingredient or
intermediate in an industrial process.

This factor expresses the principle
that the product or intermediate coming
out of the recycling process should be
a material of value, either to a third
party who buys it from the recycler, or
to the generator or recycler itself, who
can use it as a substitute for another
material that it would otherwise have to
buy or obtain for its industrial process.
Legitimate recycling is not occurring if
the product or intermediate from the
process is not of use to anyone and,
therefore, is not a real product. This
factor is intended to prevent the practice
of running a hazardous secondary
material through an industrial
production process to make something
just for the purpose of avoiding the costs
of hazardous waste management, rather
than for the purpose of using the
product or intermediate of the recycling

activity. Such a practice would be sham
recycling.

For the purpose of this factor, a
recyclable product may be considered
“valuable” if it can be shown to have
either economic value or intrinsic value
to the end user. Evaluations of
“valuable” for the purpose of this factor
should be done on a case-by-case basis,
but one way to determine that the
recycling process yields a valuable
product would be if the product of the

recycling process is sold to a third party.

This transaction could include money
changing hands or, in other
circumstances, may involve trade or
barter. A recycler that has not yet
arranged for the sale of its product to a
third party could establish value by
demonstrating that it can replace
another product or intermediate that is
available in the marketplace. A product
of the recycling process may be sold at
a loss in some circumstances, but the
recycler should be able to demonstrate
how the product is clearly valuable to
the purchaser.

EPA also knows that many recycling
processes produce outputs that are not
sold or traded to another party, but are
instead used by the generator or
recycler. A product of the recycling
process may be used as a feedstock in
a manufacturing process, but have no
established monetary value in the
marketplace. Such recycled products or
intermediates would be considered to
have intrinsic value, though it might be
less straightforward in this situation to
demonstrate value if it is necessary to
do so. Demonstrations of intrinsic value
could involve showing that the product
of the recycling process or intermediate
replaces an alternative product that
would otherwise have to be purchased
or could involve a showing that the
product of the recycling process or
intermediate meets specific product
specifications or specific industry
standards. Another approach could be
to compare the product or
intermediate’s physical and chemical
properties or efficacy for certain uses
with those of comparable products or
intermediates made from raw materials.

Some recycling processes may consist
of multiple steps that may occur at
separate facilities. In some cases, each
processing step will yield a valuable
product or intermediate, such as when
a metal-bearing hazardous secondary
material is processed to reclaim a
precious metal and is then put through
another process to reclaim a different
mineral. When each step in the process
yields a valuable product or
intermediate that is salable or usable in
that form, the recycling activity would
conform to this factor.

Like the other factors, this factor
should be examined and evaluated on a
case-by-case basis looking at the specific
facts of a recycling activity. If, for
instance, a recycling activity produces a
product or intermediate that is used by
the recycler itself, but does not serve
any purpose and is just being used so
that the product or intermediate appears
valuable, that would be an indicator of
sham recycling. An example of this
would be a recycler that reclaims a
hazardous secondary material and then
uses that material to make blocks or
building materials for which it has no
market and then “uses” those building
materials to make a warehouse in which
it stores the remainder of the building
materials that it is unable to sell.

5. Factor 3: Managed as a Valuable
Commodity—§ 260.43(a)(3)

The generator and the recycler must
manage the hazardous secondary
material as a valuable commodity when
it is under their control. Where there is
an analogous raw material, the
hazardous secondary material must be
managed, at a minimum, in a manner
consistent with the management of the
raw material or in an equally protective
manner. Where there is no analogous
raw material, the hazardous secondary
material must be contained. Hazardous
secondary materials that are released to
the environment and are not recovered
immediately are discarded.

This factor expresses the principle
that hazardous secondary materials
being recycled should be managed in
the same manner as other valuable
materials. This factor requires those
making a legitimacy determination to
look at how the hazardous secondary
material is managed before it enters the
recycling process. In EPA’s view, a
recycler will value hazardous secondary
materials that provide an important
contribution to its process or product
and, therefore, will manage those
hazardous secondary materials in a
manner consistent with how it manages
a valuable feedstock. If, on the other
hand, the recycler does not manage the
hazardous secondary materials as it
would a valuable feedstock, the
hazardous secondary materials might
not be recycled, but rather released into
the environment and discarded, thereby
indicating sham recycling.

This factor may be particularly
important in the case where a recycler
has been paid by a generator to take its
materials as a result of the economic
incentives in the hazardous secondary
materials market. By looking at the
management of the hazardous secondary
material before it enters the recycler’s
process, the entity making the
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legitimacy determination can tell that a
material being managed like an
analogous raw material is, in fact,
valued by the recycler. If the hazardous
secondary material is not being
managed like a valuable raw material
because it is uncontrolled or is being
released, that indicates that the fee the
recycler obtains for taking the hazardous
secondary material may be its only
value to that recycler. If the fee received
were the only value to the recycler, it
could mean that discard was taking
place.

This factor addresses the management
of hazardous secondary materials in two
distinct situations. The first situation is
when a hazardous secondary material is
analogous to a raw material which it is
replacing in the process. In this case, the
hazardous secondary material should be
managed prior to recycling similarly to
the way the analogous raw materials are
managed in the course of normal
manufacturing, or in an equally
protective manner.

EPA expects that all parties handling
hazardous secondary materials destined
for recycling—generators, transporters,
intermediate facilities and reclamation
facilities—will handle them in generally
the same manner in which valuable raw
materials would otherwise be handled if
used in the process. ““Analogous raw
material” is a raw material for which the
hazardous secondary material
substitutes and which serves the same
function and has similar physical and
chemical properties as the hazardous
secondary material.

EPA proposed and is finalizing an
addition to the language of this factor as
compared to the 2008 DSW final rule to
include the words “or in an equally
protective manner.” This change means
that a recycling process would meet this
factor if the hazardous secondary
material is stored in a different manner
than the analogous raw material as long
as that storage was as protective as the
way the analogous raw material was
stored.

For example, a hazardous secondary
material in powder form that is shipped
in a woven super sack in good condition
(i.e., that does not leak or spill) and
stored in an indoor containment area
would be considered managed “in an
equally protective manner” as an
analogous raw material that is shipped
and stored in drums.

In addition, managing a hazardous
secondary material in a manner
consistent with the management of an
analogous raw material can include
situations where the raw material and
the hazardous secondary material (e.g.,
scrap metal) are both stored on the
ground.

The second situation the factor
addresses is the case where there is no
analogous raw material that the
hazardous secondary material is
replacing. This could be either because
the process is designed around a
particular hazardous secondary
material—that is, the hazardous
secondary material is not replacing
anything—or it could be because of
physical or chemical differences
between the hazardous secondary
material and the raw material that are
too significant for them to be considered
“analogous.”

Hazardous secondary materials that
have significantly different physical or
chemical properties when compared to
the raw material would not be
considered analogous even if they serve
the same function because it may not be
appropriate to manage them in the same
way. In this situation, the hazardous
secondary material would have to be
contained for this factor to be met. The
term “contained” as discussed in
section V of this preamble, means that
the unit in which the material is stored
is in good condition, with no leaks or
releases to the environment, and that
the unit is designed to prevent such
releases. In addition, to meet the
contained standard, the unit must be
labeled or have a system to identify the
hazardous secondary material in it and
must not hold incompatible materials or
pose a risk of fires. Hazardous
secondary materials in units that meet
the applicable requirements of 40 CFR
parts 264 or 265 are presumed to be
contained. Land-based units can meet
the definition of contained.

The requirement that a hazardous
secondary material be contained when
there is no analogous raw material to
compare it to is consistent with the idea
that normal manufacturing would
ensure that the valuable material inputs
are managed properly, rather than allow
them to be released into the
environment.

An example of when this provision
would be used would be if a
manufacturer decided to replace a dry
raw material in its process with a liquid
having the same constituents. It would
not be sufficient, nor would it make
sense, for the liquid to be managed in
supersacks, like a dry material might.
Instead, the liquid would have to be
contained (for example, in a tank or
container).

An important part of this factor is the
statement in the regulatory text
clarifying that hazardous secondary
materials that are released to the
environment and are not recovered
immediately are discarded. Valuable
feedstocks or products should not be

allowed to escape into the environment
through poor management and this
factor clarifies that those hazardous
secondary materials that are released
(and are not immediately recovered) are
clearly discarded and a solid waste.
Either a large release or ongoing releases
of smaller amounts could indicate that,
in general, the hazardous secondary
material is not being managed as a
valuable product, which could indicate
sham recycling. Hazardous secondary
materials that are immediately
recovered before they disperse into the
environment—air, soil, or water—and
are reintroduced in the recycling
process are not discarded. This
determination on factor 3 must be made
on a case-by-case basis, however.

In EPA’s 2008 DSW final rule, this
factor was one of the two factors that
was “‘to be considered” rather than one
of the two mandatory factors because
EPA believed that there may be some
situations in which this factor was not
met, but the recycling was still
legitimate. With the addition of the
language clarifying that the materials
can be managed in a different way than
the analogous raw material as long as
that management system is equally
protective, EPA has determined that
there is no reason that a facility that is
legitimately using a hazardous
secondary material that has value to
them in a recycling process would not
meet this factor. EPA’s intent with this
factor is that hazardous secondary
materials are managed in the same
manner as materials that have been
purchased or obtained at some cost, as
raw materials are. Just as it is good
business practice to ensure that raw
materials enter the manufacturing
process rather than being spilled or
released, we would expect hazardous
secondary materials to be managed
effectively and efficiently in order that
their full value to the manufacturing
process would be realized.

6. Factor 4: Comparison of Toxics in the
Product—§ 260.43(a)(4)

The product of the recycling process
must be comparable to a legitimate
product or intermediate:

(i) Where there is an analogous
product or intermediate, the product of
the recycling process is comparable to a
legitimate product or intermediate if:

(A) The product of the recycling
process does not exhibit a hazardous
characteristic (as defined in part 261
subpart C) that analogous products do
not exhibit, and

(B) The concentrations of any
hazardous constituents found in
Appendix VIII of part 261 of this
chapter that are in the product or
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intermediate are at levels that are
comparable to or lower than those found
in analogous products or at levels that
meet widely-recognized commodity
standards and specifications, in the case
where the commodity standards and
specifications include levels that
specifically address those hazardous
constituents.

(ii) Where there is no analogous
product, the product of the recycling
process is comparable to a legitimate
product or intermediate if:

(A) The product of the recycling
process is a commodity that meets
widely recognized commodity standards
and specifications (e.g., commodity
specification grades for common
metals), or

(B) The hazardous secondary
materials being recycled are returned to
the original process or processes from
which they were generated to be reused
(e.g., closed loop recycling).

(iii) If the product of the recycling
process has levels of hazardous
constituents that are not comparable to
or unable to be compared to a legitimate
product or intermediate per
subparagraphs (i) or (ii) of this
paragraph, the recycling still may be
shown to be legitimate, if it meets the
requirements specified below. The
person performing the recycling must
conduct the necessary assessment and
prepare documentation showing why
the recycling is, in fact, still legitimate.
The recycling can be shown to be
legitimate based on lack of exposure
from toxics in the product, lack of the
bioavailability of the toxics in the
product, or other relevant
considerations which show that the
recycled product does not contain levels
of hazardous constituents that pose a
significant human health or
environmental risk. The documentation
must include a certification statement
that the recycling is legitimate and must
be maintained on-site for three years
after the recycling operation has ceased.
The person performing the recycling
must notify the Regional Administrator
of this activity using EPA Form 8700—
12.

This factor requires that those making
a legitimacy determination look at the
concentrations of the hazardous
constituents found in the product made
from hazardous secondary materials
and, except where otherwise specified,
compare them to the concentrations of
hazardous constituents in analogous
products. A product that contains high
levels of hazardous constituents that
originate in a hazardous secondary
material feedstock could indicate that
the recycler incorporated hazardous
constituents into the final product when

they were not needed to make that
product effective as a way to avoid
proper disposal of that material, which
would be sham recycling. This factor,
therefore, is designed to determine
when toxics that are ““along for the ride”
are discarded in a final product and the
hazardous secondary material is not
being legitimately recycled.

As proposed, factor 4 was
unsatisfactory to many of the
stakeholders of this rulemaking. Many
representatives from the industrial
sector argued that they would not be
able to meet factor 4 or would not be
able to easily know if they met factor 4.
EPA had expected that a small number
of facilities would have this concern
and had proposed a petition process to
address this problem, but many
commenters argued that petitions would
take a long time to be processed,
creating uncertainty in the industrial
sector, and that a petition process would
be a drain on state and industry
resources.

As a result of comments received on
the proposal, EPA has made some
revisions to this factor to ensure that
long-standing legitimate recycling
processes will still be considered
legitimate under this factor. The
requirements that are being promulgated
today are described in full below and
include different requirements for when
there is an analogous product and when
there is not, provisions for using widely-
recognized commodity standards and
specifications to meet this factor, a
provision to address recycling that
includes hazardous secondary materials
being put back into the process from
which they came, and a documentation,
certification and notification process for
facilities that cannot meet these
requirements, but still believe their
recycling is legitimate. A full
description of how the requirement
being finalized differs from what was
proposed in the 2011 DSW proposal can
be found in section VIIL.C.3 of the
preamble.

In addition to these changes, EPA has
also retained the proposed language of
this factor that states that the
concentrations of hazardous
constituents in the product of the
recycling process must be “‘comparable
to” or lower than those found in
analogous products. This is a change
from the 2008 DSW final rule, which
used language stating that the
concentrations of hazardous
constituents should not be
“significantly higher” than
concentrations in analogous products.

Factor 4 starts with the statement that
the product of the recycling process
made from hazardous secondary

materials must be comparable to a
legitimate product or intermediate. It is
important to note that the comparison
that EPA is requiring here involves the
product that comes out of a recycling
process. That is, a recycler will
ordinarily compare the product of the
recycling process to an analogous
product made of raw materials. For
example, if a recycling process produces
paint, the levels of hazardous
constituents in the paint will be
compared with the levels of the same
constituents found in similar paint
made from virgin raw materials.

However, a recycler is also allowed to
perform this evaluation by comparing
the hazardous constituents in the
hazardous secondary material feedstock
with those in an analogous raw material
feedstock. If the hazardous secondary
material feedstock contains
concentrations of hazardous
constituents that are comparable to or
lower than the concentrations in the raw
material feedstock, then the end product
of the recycling process would not
contain excess hazardous constituents
“along for the ride” either. This method
of showing that the product meets factor
4 is acceptable. There may be cases in
which it is easier to compare feedstocks
than it is to compare products because
the recycler knows that the hazardous
secondary material is very similar in
profile to the raw material. A
comparison of feedstocks may also be
easier in cases where the recycler
creates an intermediate which is later
processed again and may end up in two
or more products, when there is no
analogous product, or when production
of the product of the recycling process
has not yet begun. Note, however, that
EPA is allowing other ways to make the
comparable demonstration in cases
where there is no analogous product, as
described below in section VIILB.6.b.

a. Factor 4 when there is an
analogous product. Paragraph
260.43(a)(4)(i) describes how a facility
can meet factor 4 when the recycled
product can be compared to an
analogous product that is made without
the use of hazardous secondary material
as a feedstock. First, the product of the
recycling process cannot exhibit any of
the hazardous characteristics that
analogous products do not exhibit. Most
issues associated with ““‘toxics along for
the ride” involve the presence of
hazardous constituents rather than the
characteristics of hazardous waste. It is
possible, however, that the use of
hazardous secondary materials as an
ingredient could cause a product to
exhibit a hazardous characteristic, such
as corrosivity, that is not exhibited by
analogous products.
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The hazardous characteristics are
found in 40 CFR part 261 subpart C and
are used to identify those materials that
are hazardous wastes, but that EPA has
not specifically listed in part 261
subpart D. The characteristics are
ignitability, corrosivity, reactivity, and
toxicity. The toxicity characteristic
includes a list of 40 contaminants and
the levels at which the material would
be considered hazardous waste when
tested using the Toxicity Characteristic
Leaching Procedure. If a product
produced with hazardous secondary
material exhibited a characteristic of
hazardous waste that an analogous
product did not exhibit, this would be
an indication that sham recycling could
be occurring as a significant hazardous
constituent or characteristic would be in
the product only as a result of the
recycling of the hazardous secondary
material. This requirement is in
§260.43(a)(4)(i)(A). In most cases, a
recycler will be familiar enough with
the material it is producing to be able to
easily determine whether it would meet
any of these characteristics, but if there
are any questions, the methods for
testing for the characteristics are found
in 40 CFR part 261 subpart C.

In addition to this requirement, the
product of the recycling process must
also meet § 260.43(a)(4)(1)(B). This
paragraph can be met in two ways. The
first way is if the concentrations of any
hazardous constituent (as defined by
Appendix VIII to part 261) that is in the
recycled product is comparable to or
lower than those found in analogous
products. This provision is what EPA
proposed in the 2011 DSW proposal,
which included a discussion of how
meeting product specifications could
indicate that a recycling process is
legitimate, as well as a request for
comments on how EPA should
determine what “comparable” levels of
hazardous constituents are when
determining the legitimacy of a
recycling process. In response to
comments received on this point, EPA
has added to this paragraph that the
product of the recycling process would
be comparable if it meets widely-
recognized commodity standards that
include levels that specifically address
the hazardous constituents that are in
the product.

As stated above, the first part of
§260.43(a)(4)(i)(B) is similar to the
provision that EPA proposed in the
2011 DSW proposal. In this provision,
EPA has decided to finalize language
replacing the terms “‘significant” and
“significantly elevated,” which were
promulgated in the 2008 DSW final rule,
with the phrase “comparable to or
lower” because it more clearly reflects

the intent of this factor. “Comparable to
or lower than” means that any
contaminants present in the product
made from hazardous secondary
materials are present at levels at or
lower than the levels contained in an
analogous product, or if higher, would
be within a small acceptable range. This
language is consistent with the
Identification of Non-Hazardous
Secondary Materials that are Solid
Wastes final rule (76 FR 15456, March
21, 2011). However, we are not changing
the basic meaning of this factor.
Operationally, the terms “comparable”
and “not significant” or “not
significantly elevated” are the same for
hazardous secondary materials recycling
and the examples the Agency provided
in the 2008 DSW final rule preamble
that explained how the Agency
envisions this factor working are still
appropriate. Those examples are
repeated here.

e If paint made from reclaimed solvent
contains significant amounts of cadmium,
but the same type of paint made from virgin
raw materials does not contain cadmium, it
could indicate that the cadmium serves no
useful purpose and is being passed though
the recycling process and discarded in the
product. Thus, the levels of cadmium would
not be considered “comparable” and the
paint would fail this legitimacy factor, unless
the recycler can conduct the necessary
analysis and prepare documentation stating
why the recycling is still legitimate. In
addition, the recycler would need to certify
and provide notice to the implementing
agency of this activity.

o If a lead-bearing hazardous secondary
material was reclaimed and then that
material was used as an ingredient in making
ceramic tiles and the amount of lead in the
tiles was significantly higher than the
amount of lead found in similar tiles made
from virgin raw materials, the recycler
should look more closely at the factors to
determine the overall legitimacy of the
process. The significantly higher levels of
lead may indicate that the recycled product
is not comparable to an analogous product
and, thus, the recycling process is really a
sham. Alternatively, the recycler may be able
to demonstrate the recycling is still legitimate
even though it does not contain lead at
comparable levels by, for example, showing
the toxics are not bioavailable. If this is the
case, the recycler would need to document
the analysis and certify the legitimacy of the
recycling practice, as well as provide notice
to the implementing agency.

o If zinc galvanizing metal made from
hazardous secondary materials that are
reclaimed contains 500 parts per million
(ppm) of lead, while the same zinc product
made from raw materials typically contains
475 ppm, the levels would be considered
comparable since they are within a small
acceptable range and, thus, the product
would meet this factor. If, on the other hand,
the lead levels in the zinc product made from
reclaimed hazardous secondary materials

were considerably higher, these levels may
not be comparable, and would require the
recycler to look more closely at this factor
since it may indicate that the product was
being used to illegally dispose of the lead and
that the activity is sham recycling, unless the
recycler can conduct the necessary
assessment and prepare documentation
stating why the recycling is still legitimate.
In addition, the recycler would need to
certify and provide notice to the
implementing agency of this activity.

e If a “virgin” solvent contains no
detectable amounts of barium, while spent
solvent that has been reclaimed contains a
minimal amount of barium (e.g., 1 ppm), this
difference would likely be considered
comparable.

The second part of § 260.43(a)(4)(i)(B)
relies not on a comparison of levels of
hazardous constituents between a
product of the recycling process and an
analogous product, but on the product
of the recycling process meeting widely-
recognized commodity standards and
specifications. In this case, meeting a
widely-recognized standard and
specification would indicate that the
recycling is legitimate if that standard
and specification includes levels for the
hazardous constituents that are found in
the product of the recycling process.

EPA decided that using a product’s
ability to meet product specifications as
an indicator of legitimate recycling
would make the determination of
legitimate recycling straight-forward in
many cases where the product of the
recycling is clearly a commodity in
wide use in commerce. Although not
spelled out in the regulatory language
used in the 2008 DSW final rule,
consideration of whether the product of
a recycling process meets quality
specifications has been part of the
legitimacy determination since the
Lowrance Memo in 1989, which
included several questions to this effect
as part of its determination of whether
there is a guaranteed market for the
product (i.e., Are there industry
recognized product specifications for
the product? Is it listed in industry news
letters? Is the reclaimed product a
recognized commodity?). Including this
provision on product specifications as
part of this final rulemaking will limit
uncertainty from recyclers about
whether their processes are legitimate.

However, despite the value of product
standards, EPA did not want to state
that meeting any product specification
was an indicator of legitimacy because
any recycler could design its own
specification and point to that as a way
to circumvent the requirement.
Therefore, this requirement requires that
the commodity standards being met be
widely-recognized. By “widely-
recognized commodity standard,” EPA
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means a standard that is used
throughout an industry to describe a
certain product and that is widely-
available to anyone producing the
product. A specific example of such a
widely-recognized standard agency
would be ASTM International, which
has standards covering a wide variety of
manufactured goods.3!* However, for
specialty batch chemical manufacturers
or other types of specialty
manufacturing where widely-recognized
commodity standards are not available,
customer specifications would be
sufficient.

In addition, for this part of factor 4,
the commodity standards and
specifications being referenced must
specifically address those hazardous
constituents that may be different
between the analogous product and the
product generated from using the
hazardous secondary material in the
recycling process. EPA is making this
explicit in the regulations to avoid a
situation in which a product from a
process that is recycling hazardous
secondary materials meets a widely-
recognized product specification, but
does not include any levels for the
hazardous constituents that are in the
hazardous secondary material. A
product specification could have been
developed without any thought that the
feedstock for that product might include
some hazardous constituents that could
be toxic to human health and the
environment and, therefore, not include
them. We are concerned with the
potential that the analogous product
could be substituted with the recycled
product without full disclosure of
potential toxics that may be in the
recycled product. Using a standard or
specification that does not address the
hazardous constituents of concern to
demonstrate meeting factor 4 of the
legitimacy requirements where there is
an analogous product would ignore the
primary concern of this factor and
would allow elevated levels of toxics
from the hazardous secondary material
into the final product.

b. Factor 4 when there is no
analogous product. Commenters on
EPA’s 2011 DSW proposal expressed
concern that, in many cases of
hazardous secondary materials
recycling, there may not be an
analogous product with which a facility

31 ASTM International, formerly known as the
American Society for Testing and Materials
(ASTM), develops and delivers international
voluntary consensus standards. Its Web site states
that 12,000 ASTM standards are used around the
world to improve product quality, enhance safety,
facilitate market access and trade, and build
consumer confidence. http://www.astm.org/
ABOUT/aboutASTM.html.

can compare the product of the
recycling process. Commenters
described recycling processes that were
designed to use a specific hazardous
secondary material to make a useful
product and processes that always
incorporated a hazardous secondary
material back into the generating
process during manufacturing.
Paragraph 260.43(a)(4)(ii) describes how
a facility can meet factor 4 in these
situations.

EPA had not previously identified a
separate methodology for meeting factor
4 in the situation where there is no
analogous product, but the support in
the comments in response to EPA’s
request for input on the use of product
specifications made it clear that this
approach could be effective in the case
where there is no analogous product.
Therefore, EPA is stating in
§260.43(a)(4)(ii)(A) that a product of the
recycling process is comparable to a
legitimate product or intermediate when
“the product of the recycling process is
a commodity that meets widely-
recognized commodity standards and
specifications.” EPA gives the example
in the regulatory text of commodity
specification grades for common metals,
which would be relevant to scrap metal
recyclers, among other metal recyclers.

As stated above for paragraph (A),
EPA decided that using a product’s
ability to meet product standards and
specifications as an indicator of
legitimate recycling would make the
determination of legitimate recycling
more straight-forward in many cases
where the product of the recycling is
clearly a commodity in wide use in
commerce. This would limit uncertainty
from recyclers about whether their
processes are legitimate.

However, despite the value of product
standards and specifications, EPA did
not want to state that meeting any
product standard or specification was
an indicator of legitimacy because any
recycler could design its own
specification and point to that as a way
to circumvent the requirement.
Therefore, this requirement requires that
the commodity standards and
specifications being met be widely-
recognized. By “widely-recognized
commodity standard and specification,”
EPA means a standard or specification
that is used throughout an industry to
describe a certain product and that is
widely-available to anyone producing
the product. A specific example of such
a widely-recognized standard agency
would be ASTM International, which
has standards covering a wide variety of
manufactured goods. Note, for this part
of factor 4, the commodity standard or
specification must be widely

recognized, but would not necessarily
address a specific hazardous
constituent, since there is no analogous
product to compare it to. EPA has
determined that recycled products that
do not have analogous products can
“stand alone” in that they are not
substitutes for virgin products and thus,
either succeed or fail based on their
inherent characteristics, including any
hazardous constituents contained
therein. Therefore, EPA has determined
that market forces appropriately dictate
whether these types of recycled
products meet the technical provisions
of factor 4.

EPA also wanted to address the
situation in which a manufacturing
process produces a hazardous secondary
material that is then recycled back into
the process from which they were
generated. In some cases, the product is
always manufactured using this kind of
feedback loop and, therefore, there is no
analogous product with which it can be
compared. EPA has included in today’s
final rule a provision that states that
when “hazardous secondary materials
being recycled are returned to the
original process or processes from
which there were generated to be
reused, the product of the recycling
process is comparable to a legitimate
product or intermediate.” That is, in
those situations, the recycling process
meets factor 4.

Recycling that takes place under
EPA’s closed loop recycling exclusion at
§ 261.4(a)(8) would be an example of
manufacturing that would consistently
include the hazardous secondary
material being returned to the original
process from which it was generated
and that would meet the legitimacy
factors being discussed here. Another
situation about which commenters
expressed concern was mineral
processing to produce primary metals,
because these processes always include
materials looping back into the process
to ensure that all the valuable metals
that can be extracted from the ore are
being collected for use. For example, in
precious metals production, hazardous
secondary materials from various stages
in the process contain concentrations of
both precious metals and hazardous
constituents that are higher than
concentrations in ore. The
concentrations of hazardous
constituents and precious metals in
these hazardous secondary materials
vary depending on the makeup of the
ore from which they came. In order to
glean the most valuable product from
processing the ore, these hazardous
secondary materials are routinely put
back into the production units that
process the virgin materials and are put
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through the process again. Commenters
from the precious metals industry
argued in their comments that they
consider this legitimate recycling of
secondary materials (that may be
hazardous) and that because of the
variation in the makeup of the materials
going back into the process, determining
whether factor 4 has been met would be
difficult. Thus, EPA has determined that
the recycling process in these
situations—that is, in which the
hazardous secondary material is
returned to the original production
process, or the processes from which it
was generated—would meet factor 4.

EPA has determined that recycling
hazardous secondary materials in this
manner is not a concern as far as “toxics
along for the ride” are concerned
because the hazardous secondary
materials came out of the very same
process and contain the same hazardous
constituents that are already in the
manufacturing process. These
hazardous constituents originated in the
raw materials of the process that are
being used with or without the recycling
loop. Prohibiting the recycling of
hazardous secondary materials in these
situations because of factor 4 would not
be changing the amount or nature of
hazardous constituents in the product
that comes out of the manufacturing
process. In addition, that kind of
prohibition would be misguided from a
resource conservation perspective
because it could limit the recycling of
these materials back into a process,
which leads to a more efficient process
and therefore conserves the use of raw
materials in manufacturing.

c¢. Documentation, certification and
notice process for factor 4. EPA
designed the provisions above to make
it more clear how a material can meet
factor 4. In addition, they provide
additional flexibility to this factor,
where it makes environmental and
economic sense. These added
provisions address most of the
comments that EPA received stating that
a particular sector or industry would
have trouble meeting factor 4.

EPA recognizes, however, that despite
these changes, there may still be
instances where recycling is legitimate,
but is unable to meet the technical
provisions of factor 4 as it is written
because the product of the recycling
process has levels that are not
comparable to analogous products or
because the product of the recycling
process cannot be compared to an
analogous product, but does not fit
under § 260.43(a)(4)(ii).32

32Note that a recycling facility can also compare
the hazardous constituents in the hazardous

It is critical that the legitimacy
regulations be flexible enough to allow
for situations like this, particularly with
the regulations applying to all recycling.
In this final rulemaking, EPA has
replaced the petition process that it
proposed in the 2011 DSW proposal
with a documentation, certification and
notice process for factor 4.

Specifically, when a recycling facility
has determined that it must take
advantage of the documentation,
certification and notice process, either
because the product of the recycling
process has levels that are not
comparable to analogous products or
because the product of the recycling
process cannot be compared to an
analogous product (and § 260.43(a)(4)(ii)
does not apply), it must determine that
its recycling process is legitimate
despite the levels of hazardous
constituents in the product. The
regulatory text for this provision
explains that in doing this analysis, the
facility making the determination can
consider ‘lack of exposure from toxics
in the product, lack of the
bioavailability of the toxics in the
product, or other relevant
considerations which show that the
recycled product does not contain levels
of hazardous constituents that pose a
significant human health or
environmental risk.”

A consideration of lack of exposure
from the toxics in a product would
involve an assessment of the process to
determine if the hazardous constituents
are likely to come into contact with
humans or the environment in a way
that will harm them. For example, a
product that is more of an intermediate
in a recycling process and stays within
an industrial setting where it is
contained and where everyone coming
into contact with it is familiar with any
hazards that it poses could be
considered a candidate for this
certification because there is limited
exposure to human health and the
environment from the product. A
consumer product, on the other hand,
that will be leaving an industrial setting
and entering the market where certain
hazardous constituents may not be
expected and may not have limited
exposure to human health and the
environment is unlikely to be eligible
for this exception to factor 4.

For example, as previously explained
in the 2008 DSW final rule and the 2011
DSW proposed rule, EPA has
determined that the reuse of lead
contaminated foundry sands may or

secondary material to an analogous feedstock, if
that approach works better for a particular recycling
process.

may not be legitimate, depending on the
use. The use and reuse of foundry sands
for mold making in a facility’s sand loop
using a non-thermal reclamation process
under normal industry practices has
been found to be legitimate because the
sand is part of an industrial process
where there is little chance of the
hazardous constituents being released
into the environment or causing damage
to human health and the environment
when it is kept inside, because there is
lead throughout the foundry’s process,
and because there is a clear value to
reusing the sand, even though the levels
of hazardous constituents in the sands
may not be comparable to the analogous
product. However, in the case of lead
contaminated foundry sand used as
children’s play sand, the same high
levels of lead would disqualify this use
from being considered legitimate
recycling.

An assessment of lack of the
bioavailability of toxics in the product
could be a more complicated analysis
that would examine whether the
hazardous constituents in the final
product are bound up with the other
constituents in such a way that they
would not be released when coming
into contact with humans or the
environment over the lifetime of the
product. Although this would be a
sophisticated assessment, a facility
wishing to perform this kind of analysis
to inform a legitimacy determination
under this certification process can do
s0.
EPA has included the phrase “other
relevant considerations which show that
the recycled product does not contain
levels of hazardous constituents that
pose a significant human health or
environmental risk” in the regulation to
account for other situations that may
arise. An example that was submitted in
the comments to the proposal that could
be an “other relevant consideration” in
making this determination is when the
reclaimed product contains compounds
that are not in analogous products, but
the products exhibit similar physical
and chemical risk profiles and therefore
are not posing an increased risk. There
may be other considerations regarding
factor 4 like these that could also be
relevant to the legitimacy of a recycling
process; however, the Agency thinks
these are limited.

After determining that its process is
still legitimate, the recycling facility
would prepare documentation
explaining its assessment. This should
take the form of a description of the
process in question and an explanation
of the analysis performed to determine
legitimacy, including any relevant
diagrams and flow charts, as well as any
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relevant sampling data. In addition, the
documentation must include a
certification statement that states that
recycling is legitimate and that is signed
by the responsible official at the
recycling facility. The language for the
certification is not mandated in the
regulations, but an acceptable example
would be “I certify that the hazardous
secondary recycling process described
in these pages is a legitimate recycling
process.”

The documentation and certification
of legitimate recycling would have to be
maintained or available on-site for as
long as the recycling process is
operating at the site and for three years
after the recycling operation has ceased.

In addition to preparing and
maintaining this documentation, the
recycling facility would notify its
Regional Administrator (or State
Director, in authorized states) that it is
taking advantage of this provision by
reporting the type of hazardous
secondary material and the recycling
process being used to produce a product
with elevated levels of hazardous
constituents (or a product that has no
widely-known commodity standards for
the hazardous constituents) through
EPA Form 8700-12, otherwise known as
the Site ID form.33 When a facility
documents, certifies, and submits notice
under factor 4, it is addressing factor 4
for the purposes of the introductory
language of § 260.43, which requires
that all requirements of the paragraph be
addressed.

EPA has decided to finalize this self-
implementing certification process
rather than the proposed petition
process to reduce burden on facilities
who are taking advantage of this
provision, as well as on the regulatory
agencies implementing the regulations.
Because this requirement for
documentation and a certification that
must be maintained on-site does not
include an approval process, facilities
do not have to wait for any decisions
from their implementing agencies about
whether their recycling is legitimate.

However, the notification aspect of
the legitimacy regulations being
finalized today adds some limited, but
important, oversight to a process that
would otherwise be taking place out of
sight of the regulating agencies all
together, that is, the decision that a
recycling process that does not meet
factor 4 is still legitimate. The
notification gives EPA and the
authorized states information about
which recycling facilities are producing

33EPA will revise EPA form 8700-12 to
incorporate this notification. In the interim, persons
may notify using the “Comments” box on the form.

products from recycled hazardous
secondary materials that have elevated
levels of hazardous constituents when
compared to non-recycled products (or
are producing recycled products that
have no non-recycled analogue and no
widely recognized commodity
specifications). This notification
facilitates oversight and inspections of
the recycling facility concerning the
legitimacy of the recycling process,
allowing EPA and authorized states to
continue to use existing authorities to
determine whether the recycling is
legitimate.

EPA has chosen this approach
because it maintains the self-
implementing nature of the regulations,
while providing enough information to
EPA and the authorized states to gather
the necessary information. In these
ways, this approach addresses the main
concerns raised by the stakeholders in
the comments to this rulemaking.

A facility that claims to be operating
a recycling process that is legitimate
under this provision could be subject to
an enforcement action if the Agency
determines that the recycling is sham.
As always, a facility with questions
about the regulated status of its
hazardous secondary material can
contact its implementing agency for
assistance in making a waste
determination.

C. Changes From the Proposal
1. Prohibition of Sham Recycling

In today’s final rule, EPA is codifying
the requirement that all hazardous
secondary material recycling must be
legitimate. However, instead of
amending the text of each recycling
exemption and exclusion, we are
instead codifying a provision in
§261.2(g) that states that any hazardous
secondary material found to be sham
recycled is discarded and thus, a solid
waste. This more clearly reflects our
intent and our long-standing policy that
only those facilities truly recycling
should be eligible for an exclusion
based on recycling the hazardous
secondary materials. We did not intend
to cause facilities that are legitimately
recycling to revisit their practices or for
state agencies to revisit past legitimacy
determinations. However, we do want to
make clear that sham recycling is not
real recycling and thus, any hazardous
secondary material being sham recycled
is a solid and potentially a hazardous
waste. By making a clear statement in
the definition of solid waste, the Agency
is placing the appropriate emphasis on
this issue, that is, that sham recycling is
discard.

2. Documentation

When the Agency codified the
legitimacy standard in the 2008 DSW
final rule, we did not require specific
documentation regarding the legitimacy
determination, although the regulatory
language stated that persons claiming to
be excluded from hazardous waste
regulation because they are engaged in
reclamation must be able to demonstrate
that the recycling is legitimate. In the
2011 DSW proposal, we proposed to
require that persons who perform
recycling include documentation in
their paperwork to explain how their
hazardous secondary materials are
legitimately recycled.

After reviewing the public comments,
we have decided that, as a general
matter, documentation of legitimacy is
not necessary for most hazardous
secondary materials recycling. Instead,
we will continue to rely on the current
provision in § 261.2(f) that requires
respondents to demonstrate that the
material is not a waste. Section 261.2(f)
requires persons claiming that materials
are not solid waste or are conditionally
exempt from RCRA Subtitle C regulation
to provide appropriate documentation
of these claims.

However, we are finalizing two
exceptions to the general case where
documentation of legitimate recycling is
not required. The first is that we are
finalizing a requirement for facilities
reclaiming hazardous secondary
materials under the control of the
generator, that is, any facility claiming
the exclusion at § 261.4(a)(23), to
document the legitimacy of the
reclamation process. We have
determined that it is important for those
facilities to document the legitimacy of
their recycling process, given the wide
variety of hazardous secondary
materials and industrial processes that
can claim to be operating under the
generator-controlled exclusion with
relatively few conditions. After
implementing the DSW exclusions in
several states since its promulgation in
October 2008, we have determined that
documentation of legitimacy for this
particular exclusion is important in
ensuring compliance and will make
oversight and enforcement more
effective. We are therefore requiring that
persons who perform reclamation under
the control of the generator to include
documentation and explain how their
hazardous secondary materials are
legitimately reclaimed. We expect this
documentation to be a narrative
description, which could include
photographs or other illustrations or
process diagrams of how the
reclamation of their hazardous
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secondary materials meets the
legitimacy factors. Reclaimers of
hazardous secondary materials will
need to maintain this documentation
on-site where the reclamation occurs for
the duration of the reclamation
operations and for three years after the
reclamation operations cease. Written
documentation will provide an easily
available explanation of the facility’s
rationale for the legitimacy of its process
that is available to the implementing
agency on regular inspections or as part
of compliance assistance.

The other exception where
documentation is required is for those
facilities whose product made from
recycled hazardous secondary materials
does not meet factor 4, but would still
be considered a legitimately recycled
product. Those facilities would need to
maintain documentation as to why, in
fact, the recycling is still legitimate as it
relates to factor 4. For a more detailed
explanation of that documentation
requirement, refer to section VIII.B.6
above.

3. Factor 4

In the 2011 DSW proposal, EPA’s
proposed factor 4 contained two main
requirements to ensure that hazardous
constituents were not “along for the
ride” and being discarded in a final
product under the guise of recycling.
The proposed regulation stated that the
product of the recycling process would
have to have concentrations of
hazardous constituents that are at levels
comparable to or lower than those found
in analogous products. In addition, the
proposal stated that the product of the
recycling process could not exhibit a
hazardous characteristic that analogous
products did not also exhibit.3¢ EPA
recognized that there would be some
legitimate recycling operations that may
not meet this requirement, and so
proposed to address this situation
through a petition process in which a
facility that did not meet factor 4 could
petition its implementing agency,
whether that be a state environmental
agency or an EPA Region, and get
agreement from that agency that its
operations were legitimate.

Although this approach would
provide a way for operations that are
legitimate, but don’t meet factor 4 to
still operate, commenters from both the
industrial sector, as well as from state
regulatory agencies, commented that

34 The language in the proposed regulatory text
for this paragraph mistakenly included an “or”
instead of an “and”” between these two
requirements of factor 4 although the preamble
discussion on page 76 FR 44124, column 2,
correctly used “and.” Several commenters pointed
this error out to the Agency in their comments.

this approach was not ideal.
Commenters from industry suggested
that there would be more petitioners
under this provision than EPA had
anticipated because certain large sectors
of industry would likely be uncertain
about whether their recycling would
meet the factor as written and would be
compelled to petition their
implementing agencies. Commenters
provided some real world examples to
illustrate their concerns with factor 4
that EPA closely examined when
redrafting the language for this
provision.

Commenters also were concerned that
the petition process itself might take too
long if the implementing agencies
receive petitions from many facilities
and that the response time might end up
being very lengthy. Several of the states
that could be responsible for replying to
these petitions also commented that
they were not in favor of a petition
process because the resources that
would be required to respond to the
petitions are not available in the state
program offices.

EPA made several changes to factor 4
in response to these comments and has
determined that factor 4, as we are
finalizing it today, better addresses the
wide variety of industrial recycling
processes. There are four main changes
to the final language of factor 4 as
compared to the 2011 DSW proposed
regulation.

First, instead of the two basic
proposed provisions that depend on a
comparison with an analogous product,
factor 4 as finalized acknowledges that
sometimes there is no analogous
product available for a comparison.
Subparagraph (i) covers how a recycling
process meets the factor if there is an
analogous product whereas
subparagraph (ii), which was not part of
the proposed regulatory language,
covers how a product with no analogous
product can meet factor 4.

Secondly, the finalized regulatory
language has provisions for how widely-
recognized industry standards and
specifications can be used to meet factor
4. EPA took comment on the usefulness
of specifications for evaluating
hazardous constituents in the product
and has determined that as long as the
standards and specifications being
relied upon are widely recognized
industry wide standards and
specifications for a product (and in the
case of (i), that they address the
hazardous constituents in question),
meeting them would be appropriate to
show that hazardous constituents are
not being discarded under the guise of
recycling. This should make
determinations regarding factor 4

simpler for a wide range of industries
producing common industrial
commodities. EPA did not intend to
interfere with long-standing legitimate
recycling in these industries and this
addition to the regulatory language
should clarify for those industries that
when they are meeting the extensive
commodity standards and specifications
for their products, they meet factor 4 as
well.

The third change is the addition
under § 260.43(a)(4)(ii)(B) of language
that states that hazardous secondary
materials that are being recycled by
being returned to the original
process(es) from which they were
generated meet factor 4. In closed loop
recycling and in several other kinds of
recycling, such as in mining and
mineral processing, hazardous
secondary materials generated from an
industrial process are regularly returned
to that same process to remove more of
the valuable constituent from them. The
hazardous constituents in the secondary
material are no different than what is
already in the process and returning
them makes the entire manufacturing
process more efficient since it requires
fewer raw materials.

EPA has stated in the past that it
would not consider this practice a
concern from the perspective of factor 4
because the comparison in question is
supposed to be between final products,
but it was clear from the comments to
the proposal that this question was still
a concern to many facilities. When
adding subparagraph (ii) for situations
where there is no analogous product for
a comparison, EPA also added this
language to make it clear that processes
in which the hazardous secondary
materials are returned to the original
process do meet factor 4.

Collectively, these changes to the
language of factor 4 are an improvement
from EPA’s 2011 proposal as the
changes clarify when factor 4 is met for
a wide variety of industrial processes.
Furthermore, a generator can use its
knowledge of the materials it uses and
of the recycling process to make
legitimacy determinations under factor
4. Thus, testing would be rarely
required for a recycler to meet this
factor because it would only be
necessary when the product of the
recycling does not meet widely-
recognized specifications, is not an in-
process material, and when the recycler
does not sufficiently know what is in
their final product to make a
determination using generator
knowledge.

Finally, EPA has changed proposed
factor 4 to require any facility that does
not meet the technical provisions of this
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factor and yet is still legitimately
recycling to document, certify, and
provide notice that even though the
recycling process does not meet the
technical provisions of this factor, the
recycling process is nevertheless
legitimate. This requirement replaces
the proposed petition process. The
comments EPA received on the petition
process expressed concern that the
process would be expensive for facilities
who wanted to take advantage of it and
would place too much of a burden on
implementing agencies. Comments also
argued that EPA’s estimate of the
number of facilities that would be likely
to submit petitions was overly
conservative. Although the changes to
factor 4 described here will address the
concerns of many of the facilities who
stated that they would have to submit a
petition, the Agency also determined
that a self-implementing process to
allow those recyclers to address factor 4
would be more in keeping with the
existing policy on legitimacy.

The certification process requires that
a facility go through the same thought
process and assessment about hazardous
constituents that are incorporated into
the final product that would have been
required by the petition process (and
that is currently consistent with the
Agency’s legitimacy policy in the
Lowrance Memo). However, instead of
having to submit a petition to an
implementing agency when the process
is legitimate despite not meeting the
technical provisions of factor 4, the
facility can document and certify the
assessment that it has done and submit
a notification on the Site ID form. This
is a minimal burden, particularly as the
Site ID form is a form that many of these
facilities are already submitting to EPA
for other reasons. In addition, these
facilities are not left waiting for a
response from an agency as they may
have had to under the proposed petition
procedure.

All in all, these changes to factor 4
will make this part of the legitimacy
requirement consistent with the current
policy in the Lowrance Memo and
Federal Register preamble discussions
and allow for all four legitimacy factors
to be requirements that must be met
without adversely affecting existing
legitimate recycling.

IX. Revisions to Solid Waste Variances
and Non-Waste Determinations

The Agency is finalizing today several
modifications to the regulation of solid
waste variances and non-waste
determinations at 40 CFR 260.31(c), 40
CFR 260.33, and 40 CFR 260.34 to
ensure protection of human health and
the environment and foster greater

consistency on the part of implementing
agencies. These final revisions include:

(1) Revise 40 CFR 260.33(c) to require
facilities to send a notice to the
Administrator (or the State Director, if
the state is authorized) in the event of
a change in circumstances that affects
how a hazardous secondary material
meets the relevant criteria upon which
a variance or non-waste determination
has been based. The Administrator may
issue a determination that the hazardous
secondary material continues to meet
the relevant criteria of the variance or
non-waste determination or may require
the facility to re-apply for the variance
or non-waste determination;

(2) Include a provision at 40 CFR
260.33(d) that variances and non-waste
determinations shall be effective for a
fixed term not to exceed ten years. No
later than six months prior to the end of
this term, facilities must re-apply if they
want to maintain the variance or non-
waste determination;

(3) Include a provision at 40 CFR
260.33(e) stating that facilities receiving
a variance or non-waste determination
must provide notification as required by
40 CFR 260.42;

(4) Revise the criteria for the partial
reclamation variance in 40 CFR
260.31(c) to clarify when the variance
applies and to require, among other
things, that the all criteria for this
variance must met; and

(5) Revise the criteria for the non-
waste determination in 40 CFR 260.34
to require that petitioners explain or
demonstrate why their hazardous
secondary materials cannot meet, or
should not have to meet, the existing
DSW exclusions under 40 CFR 261.2 or
261.4.

A discussion of the public comments
on the 2011 DSW proposal and Agency
responses can be found in section XVIII
of this preamble and the full response
to comment document is in the docket
for the rulemaking.

A. Revisions to Procedures for Variances
and Non-Waste Determinations in 40
CFR 260.33

Under the current regulatory
framework, 40 CFR 260.30 provides the
Administrator with the authority to
grant a variance from the definition of
solid waste or a non-waste
determination on a case-by-case basis if
the hazardous secondary materials are
recycled in a particular manner. The
practical effect of both the solid waste
variances and the non-waste
determinations is the same; once a
petition is granted by EPA, or the
authorized state, the hazardous
secondary material is not regulated as a
solid or hazardous waste. The

procedures for these variances and non-
waste determinations are found in 40
CFR 260.33.

In today’s rule, EPA is finalizing three
changes to 40 CFR 260.33. First, EPA is
requiring in 40 CFR 260.33(c) that
facilities send a notice to the
Administrator (or the State Director, if
the state is authorized) in the event of
a change in circumstances that affect
how a hazardous secondary material
meets the relevant criteria upon which
a variance or non-waste determination
has been based. Second, EPA is
establishing in 40 CFR 260.33(d) an
effective term limit of ten years for
variances and non-waste determinations
unless the petitioner re-applies to the
Agency to have the variance or non-
waste determination renewed. Third,
EPA is requiring in 40 CFR 260.33(e)
that facilities re-notify every two years
under 40 CFR 260.42.

1. Requirement That an Applicant Send
Notice in the Event the Material No
Longer Meets the Relevant Criteria

EPA is modifying 40 CFR 260.33(c) to
require, in the event of a change in
circumstances that affects how a
hazardous secondary material meets the
relevant criteria contained in 40 CFR
260.31, 260.32, or 260.34 upon which a
variance or non-waste determination
has been based, the applicant must send
a description of the change in
circumstances to the Administrator (or
the State Director, if the state is
authorized). The Administrator then
may issue a determination that the
hazardous secondary material continues
to meet the relevant criteria of the
variance or non-waste determination or
may require the facility to re-apply for
the variance or non-waste
determination.

The requirement that the hazardous
secondary materials must continue to
meet the relevant criteria of a solid
waste variance or non-waste
determination is inherent in the
regulations. Failure to meet the criteria
could indicate that the hazardous
secondary materials are discarded and a
solid waste and would trigger the need
to re-examine the circumstances of the
recycling. EPA is codifying this change
to 40 CFR 260.33(c) to ensure that if
there are changes that may impact how
the hazardous secondary material meets
the relevant criteria, that such changes
be considered by the regulatory
authority to ensure that those criteria
continue to be met. This requirement
will ensure clarity and consistency by
providing an administrative procedure
for reconsidering a variance or non-
waste determination in the event that
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the hazardous secondary material no
longer meets the relative criteria.

In some cases, a full re-application for
a variance or non-waste determination
may not be necessary. Under today’s
final rule, in the event of a change, the
facility must send a description of the
change in circumstances to the
regulatory authority and it is the
regulatory authority that will determine
whether the facility must re-apply for a
variance or non-waste determination.
This change in procedure allows the
regulatory authority to avoid spending
unnecessary resources re-reviewing
petitions where the change in
circumstances is found to be of no
consequence to the original variance or
non-waste determination the regulatory
authority has granted.

2. Term Limit on Variances and Non-
Waste Determinations

EPA is adding a provision to 40 CFR
260.33(d) that solid waste variances and
non-waste determinations shall be
effective for a fixed term not to exceed
ten years. No later than six months prior
to the end of this term, facilities must
re-apply for a variance or non-waste
determination if they want to maintain
the variance or non-waste
determination. A facility may continue
to operate under an expired variance or
non-waste determination if they have
submitted an application for a new
variance or non-waste determination six
months prior to the end of the term limit
and have not yet received a final
decision on that application from their
regulatory authority.

Variances and non-waste
determinations are granted based on the
case-by-case circumstances of a
particular hazardous secondary material
being recycled. Many of the variance
and non-waste determination criteria
specifically consider factors such as, the
manner in which the hazardous
secondary material is recycled, the
market factors of the recycling process,
the value of the hazardous secondary
material, and contractual arrangements.
However, these factors do not remain
static and, instead, tend to change and
evolve over time. It is therefore prudent
that regulatory authorities periodically
review these case-by-case situations to
ensure that the hazardous secondary
material continues to meet the criteria of
the variance or non-waste
determination.

Variances and non-waste
determinations are granted for a fixed
term not to exceed ten years from the
date the facility is granted a variance or
non-waste determination. If, for
example, due to a change in
circumstances, a facility is required to

re-apply for a variance or non-waste
determination within the 10-year time
limit of its initial petition, then an
automatic re-application would not be
initiated until ten years after its second
variance or non-waste determination is
granted, unless otherwise specified by
the regulatory authority. Additionally,
regulators may stipulate time limits of
less than 10 years, if warranted.

3. Re-Notification Requirement

EPA is adding a provision to 40 CFR
260.33(e) to require facilities receiving
variances or non-waste determinations
to send a notification of this activity
prior to operating under the regulatory
provision and by March 1 of each even-
numbered year thereafter to the
Regional Administrator (or State
Director, if the state is authorized) using
EPA Form 8700-12 in compliance with
40 CFR 260.42. Additionally, these
facilities must notify within 30 days of
stopping management of hazardous
secondary materials under the variance
or non-waste determination.

The intent of the notification is to
enable variances and non-waste
determinations to be tracked nationally
and over time, which facilitates state-to-
state consistency in determinations.
Additionally, notifications enable
effective oversight of facilities receiving
variances and non-waste determinations
because it provides regulatory
authorities with a mechanism for
receiving regularly updated information
(such as information regarding
quantities of hazardous secondary
materials managed under the
determination). Additionally, this
information can be used to identify
facilities which may have undergone
changes to their reclamation process
significant enough to trigger a review of
the determination under 40 CFR
260.33(c).

EPA finds that the notification
requirement under 40 CFR 260.42 has
worked well in enabling regulatory
authorities to monitor compliance of
facilities operating under the 2008 DSW
final rule. Regulatory authorities receive
information on the name and location of
the facilities operating under the
exclusion and the types and quantities
of hazardous secondary materials the
facility is managing, which allows the
regulatory authority to prioritize
inspections, as well as create a list of
facilities that would benefit from
training and compliance assistance on
the rule. Additionally, notification has
allowed regulatory authorities to
identify problems so as to intervene
early to prevent potential
mismanagement. EPA is convinced of
the value of the notification provision in

ensuring proper implementation of its
rules. Therefore, notification for
variances and non-waste determinations
will increase transparency and oversight
of facilities receiving a variance or non-
waste determination.

B. Revisions to Partial Reclamation
Variance in 40 CFR 260.30(c)

The “partial reclamation’ variance in
40 CFR 260.30(c) applies to hazardous
secondary materials that have been
reclaimed, but must be reclaimed
further before the materials are
completely recovered (i.e., ““partial
reclamation”). In turn, 40 CFR 260.31(c)
provides the specific standards that a
partially-reclaimed material must meet
in order to be eligible for a variance
from classification from solid waste.

In this final rule, EPA is revising the
partial reclamation variance provision
of 40 CFR 260.31(c) to clarify when
partially-reclaimed materials are not
solid waste because they are
commodity-like. The objectives of the
revisions are to clarify the regulatory
language, foster consistent application
of the variance criteria, and emphasize
that the variance should be granted only
when partial reclamation has produced
a commodity-like material. EPA’s
modifications to 40 CFR 260.31(c)
include: (1) Revising the introductory
text to clarify when the variance
applies; (2) revising the introductory
text to require that all of the decision
criteria must be met; (3) revising the
language of all of the decision criteria to
provide greater clarity; and (4)
eliminating the sixth criterion, “other
relevant factors.”

1. Purpose of Revisions to Partial
Reclamation Variance

When the partial reclamation variance
was promulgated in 1985, EPA’s
original intent was to provide a
mechanism for determining if a
hazardous secondary material had
undergone sufficient reclamation (a type
of processing) to produce a material that
was more like a commodity than a solid
waste. The variance would be
applicable if the material was
commodity-like, even though some
further reclamation was required before
the material became a commercial
product. EPA intended that the variance
would be applied at the point that the
commodity-like material was produced.
After that point, the material would be
managed as a commodity rather than as
a solid and hazardous waste. Prior to the
point that partial reclamation produced
a commodity-like material, the material
would have to be managed as a
hazardous waste.
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However, EPA has become aware that
authorized states across the country
have applied the variance provision
differently in similar circumstances.
These differences may be due to: (1) The
wide discretion allowed to the
regulatory authority to weigh any or all
of the decision criteria in any way it
sees fit; (2) lack of clarity in the decision
criteria themselves; or (3) the general
sixth criterion “other relevant factors.”

As aresult, variances have been
granted under 40 CFR 260.31(c) for
some materials that are not commodity-
like. Therefore, EPA is finalizing
revisions to the variance criteria to
address the inconsistency among
authorized states, remove ambiguities,
and clearly convey the intent of the
partial reclamation variance that only
partially reclaimed hazardous secondary
materials that have produced
commodity-like materials are eligible for
a variance from classification as solid
waste. Consistent and appropriate
application of the partial reclamation
variance is necessary so that the
hazardous waste program provides the
level of protection of human health and
the environment required by the RCRA
statute in all communities in all areas of
the country.

An illustration of how the revised
variance provision would be applied to
a commonly reclaimed hazardous waste
example is included in the “Background
Document: Providing Context—The
Example of FO06 Electroplating
Sludges,” 3% which is included in the
docket for this rulemaking. This
document includes a detailed
description of how the revised variance
provision would be used to make
determinations about whether a
variance would be appropriate for the
listed hazardous waste FO06
(wastewater treatment sludges from
electroplating operations) at various
steps in the reclamation process.

2. Revisions to Introductory Text of 40
CFR 260.31(c)

EPA revised the introductory text of
40 CFR 260.31(c) to clarify when a
partial reclamation variance is
applicable and to identify what factors
must be used to make a determination
that a partially-reclaimed material is
commodity-like. The revised text states:

The Administrator may grant requests for
a variance from classifying as a solid waste
those hazardous secondary materials that
have been partially reclaimed, but must be
reclaimed further before recovery is
completed, if the partial reclamation has
produced a commodity-like material. A
determination that a partially-reclaimed

35 Docket ID: EPA-HQ-RCRA-2010-0742-0016.

material for which the variance is sought is
commodity-like will be based on whether the
hazardous secondary material is legitimately
recycled as specified in § 260.43 of this part
and on whether all of the following decision
criteria are satisfied:

As noted above, the revised text
replaces the word ‘“‘reclaimed”” with
“partially-reclaimed” and clarifies that
the variance is applicable at the point
that partial reclamation ‘“has produced
a commodity-like material.” These
changes clarify and reflect EPA’s intent
that the variance applies only after
partial reclamation has produced a
commodity-like material and does not
apply prior to producing a commodity-
like material.

To make a determination that a
partially-reclaimed material is
commodity-like, EPA revised the
introductory text to require that such a
determination will be based on whether
the hazardous secondary material is
legitimately recycled and whether all
the decision criteria are satisfied.

3. Revisions to Criteria for Partial
Reclamation Variance

Each criterion under 40 CFR 260.31(c)
has been revised to begin with the word
“whether” to require that the regulatory
authority must make a yes or no
determination as to whether the
material meets each criterion. In
addition, each criterion has been revised
to clarify and incorporate the
characteristics of a commodity-like
material.

The first criterion in 40 CFR
260.31(c)(1) asks whether the degree of
partial reclamation the material has
undergone is substantial as
demonstrated by using a partial
reclamation process other than the
process that generated the hazardous
waste. By using a partial reclamation
process other than the process that
generated the hazardous waste, the more
likely that the material will be
commodity-like. Changes from the
original language of the criterion
include (1) replacing the general word
‘“processing” with the words ““partial
reclamation”; and (2) removing from the
criterion ambiguity that could lead a
regulatory authority to apply the
variance after the initial partial
reclamation process when a commodity-
like material is not produced until
completion of further reclamation.

The second criterion in 40 CFR
261.31(c)(2) asks whether the partially-
reclaimed material has sufficient
economic value that it will be
purchased for further reclamation.
Changes from the original language of
the criteria include: (1) Adding the word
“partially-" before the word

“reclaimed” to clarify that the criterion
applies to the partially-reclaimed
material, not the fully-reclaimed
material produced later in the process;
and (2) revising the wording to reflect
the fundamental characteristic that a
commodity-like material has sufficient
economic value that it will be
purchased for further reclamation. EPA
notes that the value of a material
produced at a later stage of reclamation
cannot be used to justify a variance for
the partially-reclaimed material
produced earlier in the process. In other
words, the criterion must be applied to
the “partially-reclaimed” material at the
specific point in the reclamation process
where application of the variance is
requested. Evidence to support this
criterion may include sales information;
demand for the materials; and business
contracts, such as contracts specifying
quantities of material sold, details of the
transaction, and the effective price paid
for the partially-reclaimed material by
purchasers. The price paid for the
partially-reclaimed material should be
calculated after subtracting
transportation costs and any other goods
or services rendered in exchange for the
material purchased.

The third criterion in 40 CFR
260.31(c)(3) asks whether the partially-
reclaimed material is a viable substitute
for a product or intermediate produced
from virgin or raw materials and which
is used in subsequent production steps.
Changes from the original language of
the criteria include (1) adding the word
“partially-"’ before the word
“reclaimed” to clarify that the criterion
applies to the partially-reclaimed
material, not the fully-reclaimed
material produced later in the process;
and (2) replacing the phrase “is like an
analogous raw material” with the phrase
“is a viable substitute for a product or
intermediate produced from virgin or
raw materials which is used in
subsequent production steps.”” This
revision is intended to demonstrate that
a partially-reclaimed, commodity-like
material is one that will be used as a
viable substitute for a product or
intermediate in production. Evidence to
support this criterion would include a
comparison of the physical and
chemical characteristics of the partially-
reclaimed material being considered for
the variance to those of products or
intermediates produced from virgin raw
materials.

The fourth criterion in 40 CFR
260.31(c)(4) asks whether there is a
market for the partially-reclaimed
material as demonstrated by known
customer(s) who are further reclaiming
the material (e.g., records of sales and/
or contracts and evidence of subsequent
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use, such as bills of lading). Changes
from the original language of the criteria
include (1) adding the word “partially-
"’ before the word “reclaimed” to clarify
that the criterion applies to the
partially-reclaimed material, not the
fully-reclaimed material produced later
in the process; (2) deleting the word
“guaranteed” since markets are often
unpredictable; (3) deleting the word
“end” prior to the word “market” since
the partially-reclaimed material could
be sold to another reclaimer before it is
sold to a final manufacturer or final
reclaimer; and (4) adding the phrase, “as
demonstrated by known customer(s)
who are further reclaiming the material
(e.g. record of sales and/or contracts,
and evidence of subsequent use, such as
bills of lading),” to clarify how a facility
may demonstrate a market for the
partially-reclaimed material.
Additionally, this change ensures that
the partially-reclaimed material is being
shipped for further reclamation rather
than being potentially stockpiled by the
partial reclaimer. Evidence to support
this criterion may include the material’s
value as an input to a production
process; traditional usage of quantities
of the partially-reclaimed material; and
the likely stability of markets for the
material. A market for further reclaimed
material produced at a later stage of
reclamation cannot be used to justify a
variance for a partially-reclaimed
material. For example, if a facility
requests a variance for an incoming
partially-reclaimed hazardous waste, the
market that would have to be evaluated
is the market for the incoming partially-
reclaimed hazardous waste itself, not
the final product.

The fifth criterion in 40 CFR
260.31(c)(5) asks whether the partially-
reclaimed material is handled to
minimize loss. Changes from the
original language of the criteria includes
adding the word ““partially-"" before the
word “reclaimed” to clarify that the
criterion applies to the partially-
reclaimed material, not the fully-
reclaimed material produced later in the
process. Specifically, this criterion
requires evaluation of how the partially-
reclaimed material is handled before it
is further reclaimed. Handling a
partially-reclaimed material to minimize
loss indicates that the material is
commodity-like. Generally, persons
handling hazardous secondary materials
with little or no economic value do not
have the same incentives to minimize
loss as persons handling commodities.
The management of materials produced
at later stages of the reclamation process
is not relevant to whether the partially-
reclaimed material is eligible for a

variance. Evidence to support this
criterion may include documentation of
facility procedures used to minimize
loss (e.g., inspections, training) and
storage and management equipment
designed to minimize loss.

Finally, in today’s final rule, EPA is
removing the sixth criterion in 40 CFR
260.31(c)(6), which allowed the
regulatory authority to consider other
relevant factors when deciding whether
a partially-reclaimed materials is
commodity-like. When the partial
reclamation variance was promulgated
in 1985, EPA believed that this criterion
could help determine whether a
material is commodity-like. However,
based on experience with the variance
provision, EPA has learned that this
criterion may have contributed to
different determinations of whether the
same partially-reclaimed material is
commodity-like. Accordingly, EPA has
determined that the appropriate and
complete set of criteria to consider
when determining whether a partially-
reclaimed material is commodity-like
are criteria (1)—(5).

C. Revisions to Non-Waste
Determinations Found in 40 CFR 260.34

In today’s final rule, EPA is adding a
criterion to non-waste determinations in
40 CFR 260.34 that require facilities
applying for a non-waste determination
to explain or demonstrate why they
cannot meet, or should not have to
meet, the existing DSW exclusions
under 40 CFR 261.2 or 261.4.36
Commenters to the 2009 DSW public
meeting notice have argued that the
non-waste determinations may be
burdensome to states, and thus,
requiring applicants to formally
consider and explain why they are not
eligible for an existing DSW exclusion
will reduce the burden on states in two
ways: (1) It requires facilities to consider
existing exclusions and standards first,
before pursuing a non-waste
determination, which can, in turn, lead
to facilities discovering that their
intended recycling fits under an existing
exclusion and therefore a non-waste
determination petition is not needed;
and (2) this criterion informs the
regulatory authority why a facility
believes it cannot meet an existing
exclusion, which is likely to be the
regulatory authority’s first question
before evaluating a non-waste
determination petition. Petitioners also
would be allowed to seek a non-waste

36 The two types of non-waste determinations are
(1) a determination for hazardous secondary
materials reclaimed in a continuous industrial
process and (2) a determination for hazardous
secondary materials that are indistinguishable in all
relevant aspects from a product or intermediate.

determination if they could demonstrate
that they should not have to meet the
conditions of another exclusion, but
rather should be allowed to operate
under a non-waste determination with
fewer or different conditions. However,
if EPA or the authorized state
determines that an applicant may, in
fact, use an existing solid waste
exclusion under 40 CFR 261.2 or 261.4,
this may be grounds for denying a non-
waste determination on the basis that
regulatory relief has already been
provided.

X. Effect on Facilities Currently
Operating Under Solid Waste
Exclusions

A. Effect on Pre-2008 Solid Waste
Exclusions

The final rule does not supersede any
of the pre-2008 solid waste exclusions
or other prior solid waste
determinations or variances, including
determinations made in letters of
interpretation and inspection reports. If
a hazardous secondary material has
been determined not to be a solid waste
for whatever reason, such a
determination remains in effect, unless
the authorized state decides to revisit
the regulatory determination under their
current authority. In addition, if a
hazardous secondary material has been
excluded from hazardous waste
regulations—for example, under the
Bevill exclusion in 40 CFR 261.4(b)(7)—
the regulatory status of that material
will not be affected by today’s rule.

However, there are two revisions to
the regulations that, while they do not
directly affect the regulatory status of
excluded hazardous secondary
materials, may impact facilities’
responsibilities under an existing
exclusion. These two revisions are (1) a
new recordkeeping requirement for
speculative accumulation; and (2) a
documentation, certification, and
notification requirement for recycling
processes which are legitimate despite
having levels of hazardous constituents
that are not comparable to or unable to
be compared to a legitimate product.
These requirements must be met by the
effective date of the rule, which is July
13, 2015.

1. Revised Speculative Accumulation
Requirement

Under the revised speculative
accumulation requirement in
§261.1(c)(8), all persons subject to the
speculative accumulation requirements
(for example, persons reclaiming
characteristic by-products and sludges
under 40 CFR 261.2(c)(3) and persons
reclaiming hazardous secondary
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materials under a definition of solid
waste exclusion under 40 CFR 261.4(a),
such as the sulfuric acid exclusion at
§261.4(a)(7) or the generator-controlled
exclusion at § 261.4(a)(23)) must label
their storage unit(s) by indicating the
first date that the material began to be
accumulated. If placing a label on the
storage unit is not practicable, the
accumulation period must be
documented through an inventory log or
other appropriate method.

2. Prohibition of Sham Recycling and
Definition of Legitimate Recycling

The codification of the prohibition of
sham recycling (§ 261.2(g)), and the
definition of legitimate recycling
(§260.43) being finalized today will not
impose any new requirements on
persons recycling under the pre-2008
recycling exclusions, except in the case
where the product of the recycling
process (1) has levels of hazardous
constituents that are not comparable to
or lower than those in a legitimate
product (i.e., are significantly elevated)
or (2) is unable to be compared to a
legitimate product and the product of
the recycling process is not a widely
recognized commodity (e.g., scrap
metal) and is not returned to the original
production process (e.g., closed loop
recycling).

In this case, the person performing the
recycling must conduct the necessary
analysis and prepare documentation
stating why the recycling is still
legitimate. Persons may consider
exposure from toxics in the product, the
bioavailability of the toxics in the
product, and other relevant
considerations which show that the
recycled product does not contain levels
of hazardous constituents that pose a
significant human health or
environmental risk. The documentation
must include a certification statement
that the recycling is legitimate and must
be maintained on-site. The person
performing the recycling must also
notify his Regional Administrator (or
State Director, if the state is authorized)
of this activity using EPA Form 8700—
12.

B. Effect on Facilities Operating Under
the 2008 Solid Waste Exclusions

1. Facilities Operating Under Generator-
Controlled Exclusion (40 CFR
261.2(a)(2)(ii) or 261.4(a)(23)) 37

Because today’s rule includes more
stringent standards for the generator-
controlled exclusion at 40 CFR

37 Today’s rule consolidates the 2008 generator-
controlled exclusion at 40 CFR 261.2(a)(2)(ii) and
40 CFR 261.4(a)(23) into one exclusion at 40 CFR
261.4(a)(23).

261.4(a)(23), facilities that are currently
managing hazardous secondary
materials under these provisions must
ensure they are complying with the
more stringent standards by the effective
date of the rule, which is July 13, 2015
(or in an authorized state, by the
effective date in that state). The new
provisions include (1) complying with
the regulatory definition of “contained”
found in 40 CFR 260.10; (2) maintaining
shipping records for reclamation under
same-company and toll manufacturing
agreements; (3) (for the person
performing the recycling) documenting
how the recycling meets all four factors
of the legitimacy definition in 40 CFR
260.43,38 and (4) meeting the new
emergency preparedness and response
conditions.

Under the new regulatory definition
of contained, a hazardous secondary
material is contained if it is managed in
a unit (which can include a land-based
unit such as a pile) that meets the
following criteria: (1) The unit is in
good condition, with no leaks or other
continuing or intermittent unpermitted
releases of the hazardous secondary
materials to the environment, and is
designed, as appropriate for the
hazardous secondary material, to
prevent releases of the hazardous
secondary material to the environment.
Unpermitted releases are releases that
are not covered by a permit (such as a
permit to discharge to water or air) and
may include, but are not limited to,
releases through surface transport by
precipitation runoff, releases to soil and
groundwater, wind-blown dust, fugitive
air emissions, and catastrophic unit
failures; (2) the unit is properly labeled
or otherwise has a system (such as a log)
to immediately identify the hazardous
secondary materials in the unit; and (3)
the unit holds hazardous secondary
materials that are compatible with other
hazardous secondary materials placed
in the unit and is compatible with the
materials used to construct the unit and
addresses any potential risks of fires or
explosions. Hazardous secondary
materials in units that meet the

38 As part of the requirement of meeting 40 CFR
260.43, if the product of recycling contains levels
of hazardous constituents that are not comparable
to or are unable to be compared to a legitimate
product, the person performing the recycling must
document, certify and notify the appropriate
Regional Administrator of why the recycling is still
legitimate. Where there is no analogous product
made from virgin materials, the product of the
recycling process is comparable to a legitimate
product or intermediate if the product of the
recycling process is a commodity that meets widely
recognized commodity standards and
specifications, or the hazardous secondary materials
being recycled are returned to the original process
or processes from which they were generated to be
reused.

applicable requirements of 40 CFR part
264 or 265 (e.g., tanks and containers)
are presumptively contained.

Under the new requirements to
document shipments for reclamation
performed under the same-company and
toll manufacturing provisions of the
generator-controlled exclusion at 40
CFR 261.4(a)(23), generating and
receiving facilities must maintain
records of hazardous secondary
materials sent or received under this
exclusion at their facilities for no less
than three years. The records must
contain the name of the transporter, the
date of the shipment, and the type and
quantity of the hazardous secondary
material shipped or received. The
requirements may be satisfied by
routine business records (e.g., financial
records, bills of lading, copies of DOT
shipping papers, or electronic
confirmations).

Persons performing the recycling of
hazardous secondary materials under
the generator-controlled exclusion of 40
CFR 261.4(a)(23) must also maintain
documentation of their legitimacy
determination on-site. Documentation
must be a written description of how the
recycling meets all four factors in 40
CFR 260.43(a). Documentation must be
maintained for three years after the
recycling operation has ceased.

The Agency is not requiring any
particular format for the documentation
of legitimacy; however, we expect that
the recycler would have written
documentation describing the recycling
process and how it meets each
legitimacy factor. For example:

e Useful contribution legitimacy factor—
the recycler would document how the
hazardous secondary material(s) provides a
useful contribution to the recycling process
or to the product or intermediate of the
recycling process. The regulatory text for this
factor provides five ways in which a useful
contribution can be achieved. The recycler
would need to document how the hazardous
secondary material(s) add value and/or are
useful to the recycling process in one or more
of these ways: (i) Contributing valuable
ingredients to a product or intermediate; (ii)
replacing a catalyst or carrier in the recycling
process; (iii) providing a valuable constituent
to be recovered; (iv) being regenerated; or (v)
being used as an effective substitute for a
commercial product. For example, if the
hazardous secondary material is a source of
a valuable constituent, such as a precious
metal, the document would explain the
specific precious metal(s) recovered and their
value to the process.

e Valuable product or intermediate
legitimacy factor—the recycler would explain
how the product or intermediate made from
hazardous secondary material is valuable,
either in a monetary sense or through its
intrinsic value. If the product made from
hazardous secondary material is sold, the
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documentation of sale could be proof of the
value of the material to a third party. Such
documentation could be in the form of a
selection of receipts or contracts and
agreements that establish the terms of the
sale or transaction. A recycler that has not yet
arranged for the sale also could demonstrate
value by showing that the product or
intermediate can replace another product or
intermediate that is available in the
marketplace. Demonstrating intrinsic value
may be less straightforward than
demonstrating the value of products that are
sold in the marketplace, but could involve an
explanation of the industrial process that
shows how the product of the recycling
process or intermediate replaces an
alternative product that would otherwise
have to be purchased.

e Managed as a valuable commodity
legitimacy factor—the recycler would
include a description of how the hazardous
secondary material is managed and explain
how this management is similar or provides
equivalent protection to the management of
an analogous raw material. That is, the
documentation would describe how the
hazardous secondary material is stored and
handled prior to being inserted into the
recycling process. Where there is no
analogous raw material, the recycler would
explain how the management of the
hazardous secondary material ensures that
the material is contained as discussed in 40
CFR 260.10.

Comparison of comparability of the
product of recycling to a legitimate
product factor—the recycler would
include any data or information that
shows that (1) the levels of hazardous
constituents in the product are
comparable to or lower than those found
in analogous products, or are
comparable to levels that meet widely-
recognized commodity standards (in the
case where the commodity standards
include levels that specifically address
those hazardous constituents), or (2) if
there is no analogous product, that the
product meets widely recognized
commodity standards, or that hazardous
secondary materials being recycled are
returned to the original process or
processes from which they were
generated to be reused. If the product of
the recycling process has levels of
hazardous constituents that are not
comparable to or unable to be compared
to a legitimate product, but the recycling
is still legitimate, the person performing
the recycling must conduct the
necessary analysis and prepare
documentation stating why the
recycling is, in fact, still legitimate.
Persons can consider exposure from
toxics in the product, the bioavailability
of the toxics in the product, and other
relevant considerations which show that
the recycled product does not contain
levels of hazardous constituents that
pose a significant human health or
environmental risk. The documentation

must include a certification statement
that the recycling is legitimate and must
be maintained on-site. In addition, the
person performing the recycling must
notify his Regional Administrator (or
the State Director, if the state is
authorized) of this activity using EPA
Form 8700-12.

Finally, under the new standards for
emergency preparedness and response
found in 40 CFR part 261 subpart M,
generators that accumulate less than or
equal to 6,000 kg of hazardous
secondary material on site must comply
with the emergency preparedness and
response requirements equivalent to
those in part 265 subpart C, which
discuss maintaining appropriate
emergency equipment on site, having
access to alarm systems, maintaining
needed aisle space, and making
arrangements with local emergency
authorities. A generator must also have
a designated emergency coordinator
who must respond to emergencies and
must post certain information next to
the telephone in the event of an
emergency. For generators that
accumulate more than 6,000 kg of
hazardous secondary material on site,
EPA is requiring that generators comply
with requirements equivalent to those in
part 265 subparts C and D, which
includes all the requirements already
discussed above for those accumulating
less than or equal to 6,000 kg, as well
as requiring a contingency plan and
sharing the plan with local emergency
responders.

2. Facilities Operating Under Transfer-
Based Exclusion (40 CFR 261.4(a)(24) or
(25))

Because today’s rule replaces the
transfer-based exclusion at 40 CFR
261.4(a)(24) and (25) with a verified
recycler exclusion, facilities that are
currently managing hazardous
secondary materials under the transfer-
based exclusion at 40 CFR 261.4(a)(24)
must meet the terms of the verified
recycler exclusion by the effective date
of the rule, which is July 13, 2015 (or
in an authorized state, by the effective
date in that state). That is, facilities
operating under the transfer-based
exclusion who wish to continue
operating under the verified recycler
exclusion must send in a new
notification form and meet the
additional conditions in the verified
recycler exclusion, including the
emergency preparedness and response
condition. In addition, any reclamation
facility or intermediate facility that does
not have a RCRA permit or is not
operating under interim status must
stop managing the hazardous secondary
material under the transfer-based

exclusion until they apply for and
receive a variance from either EPA or
the authorized state under the verified
recycling exclusion. (As of February
2014, there were no facilities without a
RCRA Subtitle C permit recycling under
the transfer-based exclusion, so EPA
does not expect this impact to occur).

Because the verified recycler
exclusion is limited to recycling in the
United States, facilities exporting
hazardous secondary material under 40
CFR 261.4(a)(25) must cease operating
under this exclusion by the effective
date of the rule. The facility must notify
his Regional Administrator (or State
Director, if the state is authorized) using
EPA Form 8700-12 that they have
stopped managing hazardous secondary
materials under the exclusion in
accordance with 40 CFR 260.42(b).
Facilities must submit this notification
within 30 days of stopping management
of hazardous secondary materials under
this exclusion. Note that facilities that
manage hazardous secondary materials
under both the export exclusion at 40
CFR 261.4(a)(25) and the transfer-based
exclusion at 40 CFR 261.4(a)(24) and/or
and the generator-controlled exclusion
at 40 CFR 261.4(a)(23) would not notify
that they have stopped managing
hazardous secondary materials, but
would instead update their notification
to make it clear they are no longer using
the export exclusion at 40 CFR
261.4(a)(25).

XI. Effect on Spent Petroleum Catalysts

In the 2008 DSW final rule, EPA
deferred the question of whether spent
petroleum catalysts should be eligible
for the exclusions pending further
consideration of the pyrophoric
properties of the spent petroleum
catalysts (73 FR 64714). EPA noted that
the Agency was planning to propose—
in a separate rulemaking from the 2008
DSW final rule—an amendment to its
hazardous waste regulations to
conditionally exclude from the
definition of solid waste spent
hydrotreating and hydrorefining
catalysts generated in the petroleum
refining industry when these hazardous
secondary materials are reclaimed.
Spent hydrotreating and hydrorefining
catalysts generated in the petroleum
refining industry are routinely recycled
by regenerating the catalyst so that it
may be used again as a catalyst. When
regeneration is no longer possible, these
spent catalysts are either treated and
disposed of as listed hazardous wastes
or sent to RCRA-permitted reclamation
facilities, where metals, such as
vanadium, molybdenum, cobalt, and
nickel are reclaimed from the spent
catalysts. EPA originally added spent
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hydrotreating and hydrorefining
catalysts (waste codes K171 and K172)
to the list of RCRA hazardous wastes
found in 40 CFR 261.31 on the basis of
toxicity (i.e., these materials were
shown to pose unacceptable risk to
human health and the environment
when mismanaged) (63 FR 42110,
August 6, 1998). In addition, EPA based
its decision to list these materials as
hazardous due to the fact that these
spent catalysts can at times exhibit
pyrophoric properties (i.e., can ignite
spontaneously in contact with air).

It was largely because of these
pyrophoric properties that the spent
petroleum catalysts exhibit that EPA
deferred the question of whether spent
petroleum catalysts should be included
in the 2008 DSW final rule exclusions.
While spent petroleum catalysts can be
a valuable source of recoverable metals,
the risk of these hazardous secondary
materials spontaneously igniting when
in contact with air is not a property that
most metal recyclers would be expected
to address, and thus, present additional
risks that are not presented by other
types of metal-bearing hazardous
secondary materials and therefore may
be most appropriately managed as
hazardous waste when recycled.

Under today’s final rule, EPA has
added a regulatory definition of the
“contained” standard as it applied to
the generator controlled exclusion (40
CFR 261.4(a)(23)) and to the verified
recycler exclusion (40 CFR 261.4(a)(24)).
This new definition includes a
requirement to address the risk of fires
and explosions. This provision
addresses the pyrophoric properties of
the spent petroleum catalysts (as well as
other types of ignitibility or reactivity)
for the purposes of the generator-
controlled exclusion and the verified
recycler exclusion. Therefore, EPA has
revised the generator-controlled
exclusion to allow spent petroleum
catalysts to be eligible for that
exclusion, and is also allowing spent
petroleum catalysts to be eligible for the
verified recycler exclusion.

XII. Effect on CERCLA

A primary purpose of today’s final
rule is to encourage the safe, beneficial
reclamation of hazardous secondary
materials. In 1999, Congress enacted the
Superfund Recycling Equity Act
(SREA), explicitly defining those
hazardous substance recycling activities
that may be exempted from liability
under the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA) (CERCLA
section 127). Today’s final rule does not
change the universe of recycling
activities that could be exempted from

CERCLA liability pursuant to CERCLA
section 127. Today’s final rule only
changes the definition of solid waste for
purposes of the RCRA Subtitle C
requirements. The final rule also does
not limit or otherwise affect EPA’s
ability to pursue potentially responsible
persons under section 107 of CERCLA
for releases or threatened releases of
hazardous substances.

XIII. General Comments on the 2011
Proposed Revisions to the Definition of
Solid Waste

EPA received hundreds of comments
on the July 2011 DSW proposal, most of
which were quite detailed and raised
multiple issues. Below is an overview of
some of the major comments on general
aspects of the proposals and a summary
of EPA’s responses to those comments.
For a complete discussion of all the
comments and EPA’s responses to those
comments, please see 2014 Revisions to
the Definition of Solid Waste Final Rule
Response to Comment Document found
in the docket for today’s rulemaking.

A. EPA’s Legal Authority To Regulate
Hazardous Waste Recycling

Comments: EPA’s Authority

EPA received many comments that
asserted that EPA has no authority to
regulate legitimate recycling, because
commenters believe that hazardous
secondary materials sent for recycling
are not discarded and therefore, are not
solid wastes. The comments state that
EPA has misread the intent of Congress,
citing previous court cases, noting the
“analysis of the statute reveals clear
Congressional intent to extend EPA’s
authority only to materials that are truly
discarded, disposed of, thrown away, or
abandoned” (AMC, 824 F.2d at 1190).
They go on to argue that materials being
recycled do not fall into one of these
enumerated activities.

Specifically, many of the comments
cite the ABR decision (which in turn
cites earlier court decisions), where the
court noted that EPA’s authority is
“limited to materials that are ‘discarded’
by virtue of being disposed of,
abandoned, or thrown away’” and that
“[slecondary materials destined for
recycling are obviously not of that sort.
Rather than throwing them away, the
producer saves them, rather than
abandoning them, the producer reuses
them” (ABR 208 F.3d at 1051). The
court also noted that “To say that when
something is saved it is thrown away is
an extraordinary distortion of the
English language” (Id. at 1053).

Many commenters took issue with
EPA’s decision to withdraw the transfer-
based exclusion. These comments

criticize EPA’s rationale that
“subsequent activities are more likely to
involve discard, given that the generator
has relinquished control of the
hazardous secondary material” (72 FR
14178). In particular, commenters cited
Safe Food and Fertilizer, stating that the
D.C. Circuit addressed an argument by
the petitioners in the case that “material
that is transferred to another firm or
industry for subsequent recycling” is
discarded and subject to RCRA
regulation. 350 F.3d 1263, 1268 (D.C.
Cir. 2003). The court said:

[W]e have never said that RCRA compels
the conclusion that material destined for
recycling in another industry is necessarily
‘discarded.” . . . Although ordinary language
seems inconsistent with treating immediate
reuse within an industry’s ongoing industrial
process as a ‘discard’ . . . the converse is not
true. As firms have ample reasons to avoid
complete vertical integration . . . firm-to-
firm transfers are hardly good indicia of a
‘discard’ as the term is ordinarily understood.
Id.

EPA’s Response: EPA’s Authority

EPA disagrees with the comments that
Congress did not intend to give EPA the
authority to regulate hazardous waste
recycling. As EPA noted in the July
2011 DSW proposal, the RCRA statute
and the legislative history suggest that
Congress expected EPA to regulate as
solid and hazardous wastes certain
materials that are destined for recycling
(see 76 FR 44097, citing numerous
sections of the statute and U.S. Brewers’
Association v. EPA, 600 F. 2d 974 (D.C.
Cir. 1979); 48 FR 1450204, April 3,
1983; and 50 FR 616—618). Moreover,
the case law discussed above clearly
shows instances where EPA properly
regulated the recycling of solid and
hazardous wastes.

EPA also disagrees with comments
that EPA cannot consider the fact that
the generator has relinquished control of
the hazardous secondary material (along
with other factors that indicate discard)
in deciding to withdraw the transfer-
based exclusion. EPA’s authority to
regulate such transfers is clear: As the
Court noted in Safe Food, “materials
destined for future recycling by another
industry may be considered ‘discarded’;
the statutory definition does not
preclude application of RCRA to such
materials if they can reasonably be
considered part of the waste disposal
problem” (350 F.3d at 1268).

EPA’s record for today’s rulemaking
demonstrates that third-party recycling
of hazardous secondary materials has
been and continues to be part of the
waste disposal problem. As noted in the
July 2011 DSW proposal, EPA has
already evaluated these hazardous
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secondary materials (for example,
during a hazardous waste listing
determination) and determined them to
be solid and hazardous wastes. (76 FR
44109) Therefore, a conditional
exclusion must reasonably be expected
not to result in the excluded hazardous
secondary material being discarded. Of
the 250 damage cases evaluated in the
2014 environmental problems study,
229 (or approximately 92%) were from
reclamation activities of off-site third-
party recyclers, with clear instances of
discard resulting in risk to human
health and the environment, including
cases of large-scale soil and ground
water contamination with remediation
costs in some instances in the tens of
millions of dollars.39

In addition, the market forces study in
the docket for the 2008 DSW final rule
supports the conclusion that the pattern
of discard at off-site, third-party
reclaimers is a result of inherent
differences between commercial
recycling and normal manufacturing. As
opposed to manufacturing, where the
cost of raw materials or intermediates
(or inputs) is greater than zero and
revenue is generated primarily from the
sale of the output, hazardous secondary
materials recycling can involve
generating revenue primarily from the
receipt of the hazardous secondary
materials. Recyclers of hazardous
secondary materials in this situation
may thus respond differently from
traditional manufacturers to economic
forces and incentives, accumulating
more inputs (hazardous secondary
materials) than can be processed
(reclaimed). In addition, commercial
third-party recyclers have less flexibility
than in-house recyclers in changing how
they manage their hazardous secondary
materials (e.g., during price fluctuations,
in-house recyclers can more easily
switch from recycling to disposal or
from recycled inputs to virgin inputs,
while commercial third-party recyclers
cannot switch to disposal without
obtaining a RCRA permit) (73 FR
64674).

B. Supporting Record

Comments: Environmental Problems
Study

Many commenters raised issues with
EPA’s use of the environmental
problems study as part of the record for
today’s rule.2® Some commenters argued
that EPA should not use 1982 as the cut-

39U.S. EPA, An Assessment of Environmental
Problems Associated with Recycling of Hazardous
Secondary Materials (Updated) December 2014.

40 An Assessment of Environmental Problems
Associated With Recycling of Hazardous Secondary
Materials (EPA-HQ-RCRA-2002-0031-0355).

off year for investigating ‘‘relatively
recent” damage cases. These
commenters said that, given that the
first major set of Subtitle C regulations
were promulgated in 1980, going back to
1982 unfairly and inappropriately stacks
the deck in favor of finding a higher
number of damage cases because it took
many years for companies to figure out
who was subject to the RCRA Subtitle

C regulations. Additionally, these
commenters noted that the vast majority
of damage cases began operation prior to
1982 and thus contamination on these
sites was likely the result of historic
poor management during a period of
little to no oversight. Commenters
believed that the early 1990s would be

a more appropriate cut-off date than
1982. One of the commenters also
argued that the damage cases are not
reliable, either from a lack of
information, because they reflect
outdated and inapplicable management
practices, or have been greatly
mischaracterized and should not be
used to support any of the proposed
changes to the DSW rule.

Other commenters argued that the
large majority of damage cases
identified by EPA were caused by either
a lack of knowledge of RCRA, blatant
disregard for the law, or unavoidable
accidents. These commenters noted that
many of the damage cases involved civil
or criminal violations, indicating that
the problem was non-compliance with
the regulations, not from a lack of
regulations.

Another commenter disagreed with
EPA’s negative portrayal of the waste
management industry and argued that
EPA should have conducted more
research to obtain an understanding of
the necessary and positive role of the
hazardous waste management industry.

EPA’s Response: Environmental
Problems Study

The Agency maintains that the scope
of the environmental problems study is
appropriate for the purpose of the DSW
rulemaking effort. Specifically, we
continue to find that 1982 is an
appropriate cut-off year for the damage
case study as it best reflects the point
where companies became aware of their
responsibilities and liabilities for safe
management of their hazardous
secondary materials intended for
recycling.4? While the CERCLA statute
and the initial RCRA hazardous waste
regulations became effective in 1980,
there was an initial “phase in”” period

41'We would note, however, that even if EPA
changed the date to the 1990’s, EPA still identified
dozens of damage cases, and thus, changing the cut-
off date, as some commenters suggest, would not
impact the study’s overall findings.

during which industry and other
affected entities began to change their
practices with regard to hazardous
material recycling, and during which
federal and state agencies were
developing guidelines and procedures
for implementing these new authorities.
Thus, we deliberately did not include a
number of recycling damage cases that
occurred during the early 1980s that
appeared to have been caused by
companies and individuals who were
not cognizant of their new
responsibilities and potential liabilities
under RCRA and CERCLA.

As to the issue that there are facilities
in the report that began operations prior
to 1982, we agree that the facilities
themselves may have begun operating
earlier than the timeframe. However, the
methodology for the analysis only
includes facilities where the recycling
operations occurred after 1982, and the
environmental damages associated with
those operations occurred after 1982. As
a result, more than 600 damage cases
were removed from consideration,
leaving only those cases that EPA was
confident have a clear link between
post-1982 recycling practices and
environmental damage.

Of the damage cases that met our
criteria, we agree that for certain types
of damage, such as groundwater or soil
contamination, determining when
exactly the damage occurred and which
property owner caused the damage is
difficult. However, in general, the
damage cases include multiple types of
damage and certain damage, such as
abandonment of materials or observed
violations of proper storage and
containment, can be easily attributed to
current facility owners and to post-1982
activities. For example, Alco Pacific, a
lead recycling facility may have started
operations in 1954, but it was 1990
when the company abandoned 98
drums and left over 1,300 cubic yards of
lead-contaminated rubber debris and
sand with no containment to prevent
dispersal from wind or rainwater.
Additionally, it was 1989 when Myers
Drum, a drum reconditioning facility,
was found to be storing 95% of their
20,000 drums on their side and that
spillage, sump overflows, and structural
failures were observed. In 1986,
Continental Steel, which manufactured
wire and rod products from scrap metal,
abandoned their facility leaving 220
drums of product material and 50
containers of lead-cadmium batteries
on-site. These damages occurred well
after RCRA and CERCLA became
effective.

Regarding the lack of information in
some of its damage cases, as EPA stated
in its 2007 environmental problem



1740

Federal Register/Vol. 80, No. 8/Tuesday, January 13, 2015/Rules and Regulations

study, many of the cases that were
investigated were well documented.
This was the case, for example, for
many of the Superfund National Priority
List (NPL) sites. However, in many other
cases, it was not possible given the
limitations of the study to document all
facts. Often, there was considerable
technical information as to the nature
and extent of the contamination at the
site, but relatively little information
regarding the activities and
circumstances that originally caused it.
For some of the sites, we were able to
collect only very basic information.
However, for each site that was
identified in the environmental
problems study, we had sufficient
information to determine that the
damage resulted from recycling
operations. Thus, we continue to
maintain that the environmental
problems study is appropriate to use in
the development of the final rule.

EPA also disagrees with the
commenter who argued that the
environmental problems study only
demonstrates non-compliance of
existing regulations and therefore does
not justify the promulgation of tighter
requirements under today’s final rule.
On the contrary, the frequency of the
damage cases, including violations of
regulations demonstrates the need for
greater, not less, oversight.

Furthermore, as part of a separate
analysis, EPA has considered whether
recycling of hazardous secondary
materials under the 2008 DSW final rule
could result in increased risk to human
health and the environment and
determined it is a complex issue
because of the interactions between how
the regulations are written and how they
are implemented. Under the 2008 DSW
final rule, EPA presumed that the
conditions of the rule would prevent
any increase in risk. However, what the
2008 DSW analysis failed to take into
account was whether the conditions of
the rule would operate as effectively in
the real world as the more detailed
requirements of the RCRA hazardous
waste regulations.

A more detailed comparative analysis
of the regulatory requirements under the
2008 DSW final rule with the hazardous
waste regulations reveals potentially
significant gaps in environmental
protection under the 2008 DSW final
rule. Examples of these gaps include the
absence of measures to ensure
compliance, incentives to accumulate
larger volumes of hazardous secondary
materials, the potential for increased
releases, such as during storage and
transportation of the hazardous
secondary materials, the lack of
prescriptive standards for storage and

containment, potential issues associated
with the interstate transport of
hazardous secondary materials for
recycling, and reduction in access to
information and the opportunity for
public participation. RCRA is a
preventative statute and by design seeks
to prevent damage before it occurs;
relying solely on enforcement without
addressing the root causes of the
damage could needlessly increase the
frequency, severity, and cost of damage
cases. Therefore, EPA has chosen to
finalize the changes to the 2008 DSW
final rule being promulgated today.

Finally, EPA disagrees with
comments stating we have not
considered the positive role of the
hazardous waste management industry.
In development of the DSW
rulemakings, the Agency specifically
conducted a study of successful
recycling that examined how
responsible generators and recyclers of
hazardous secondary materials ensures
that recycling is done in an
environmentally safe manner.42
However, as EPA noted in the 2008
DSW final rule, the successful recycling
study indicates that many responsible
generators examine the recycler’s
technical capabilities, business viability,
environmental track record, and other
relevant questions before sending
hazardous secondary materials for
recycling. Currently, these recycler
audits, which can be thought of as a
form of environmental “due diligence,”
are in essence a precaution to minimize
the prospect of incurring CERCLA
liability in the event that the recycling,
or lack thereof, results in the release of
material to the environment. However,
the fact that these companies are willing
to incur the expense of auditing
recyclers as a business practice is of
itself a marketplace affirmation that
sending hazardous secondary materials
to other companies for recycling
involves some degree of risk. (73 FR
64683)

Comments: Correlation of Recycling
Damage Cases With Regulatory
Exclusions, Exemptions or Alternative
Standards

Although at least one commenter
supported the analysis titled
“Correlation of Recycling Damage Cases
with Regulatory Exclusions,
Exemptions, or Alternative
Standards,” 43 which is included in the
docket for this rulemaking. However,
most commenters argued that this

421.S. EPA, An Assessment of Good Current
Practices for Recycling of Hazardous Secondary
Materials, November 2006 (EPA-HQ-RCRA-2002—
0031-0354).

43 Docket ID: EPA-HQ-RCRA-2010-0742-0010.

analysis was flawed and that EPA

should gather information in a more
responsible manner, such as with an
information collection request (ICR).

Many commenters pointed out that
EPA only identified seven exclusions
that were “likely”’ correlated to some
damage cases, yet EPA in its 2011 DSW
proposal considered adding
requirements to 32 exclusions. These
commenters argued that this record was
insufficient for justifying additional
conditions.

Some commenters also took issue
with how EPA assigned regulatory
exclusions to certain damage cases. For
example, a few commenters said that
none of the five damage cases correlated
to precious metals involved recycling of
in-process secondary materials as part of
precious metals mining and primary
mineral processing, but rather involved
off-site entities that were attempting to
recover precious metals from
photographic film, circuit boards, and
other secondary materials generated by
industry.

One commenter said that EPA
identifies 35 cases that allegedly involve
spent batteries; however, two of these
involve non-lead batteries and thus are
irrelevant and a third involves printed
circuit boards. This commenter goes on
to say that, of the remaining 32 lead-
acid battery-related facilities for which
EPA has identified known dates of
operation, none began business
operations after the 1982 and 1985
adoption of the RCRA regulations that
control lead-acid battery collection and
recycling. This commenter believed that
the primary contamination at these sites
almost certainly pre-dated RCRA and
thus EPA cannot use these cases to
support changes to 40 CFR 266.80.
Another commenter said that none of
the environmental damage associated
with 52 damage cases could be shown
to be the result of companies “likely”
operating under the 261.4(a)(13) scrap
metal exclusion and/or the
261.6(a)(3)(ii) scrap metal recycling
exemption.

A few commenters argued that EPA
has not compared the number of damage
cases to the total number of recyclers
and thus we do not know what
percentage of all facilities the damage
cases represent. Another commenter
noted that the 132 damage cases that
EPA correlated to the pre-2008 recycling
exclusions makes up only 2.5% of the
5,321 facilities that EPA estimates are
using the exclusions (a total number
which this commenter believes EPA
underestimates).
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EPA’s Response: Correlation of
Recycling Damage Cases With
Regulatory Exclusions, Exemptions or
Alternative Standards

The goal of EPA’s analysis to correlate
damage cases with existing exclusions
was to assess whether certain hazardous
secondary material recycling exclusions,
exemptions, or alternate standards are
adequately protecting human health and
the environment. Because the majority
of exclusions, exemptions, and
alternative standards do not include
notification requirements, EPA does not
have precise data regarding which and
how many facilities are recycling
hazardous secondary materials under
reduced regulation. This lack of data
hinders EPA’s ability to collect
information regarding what regulations
a specific facility was operating under
when damage occurred. Because this
information is limited, the Agency had
developed a methodology that correlates
the type of hazardous secondary
materials identified in the damage cases
to regulations that likely governed the
management of the hazardous secondary
material. EPA used this methodology to
identify patterns related to the types of
hazardous secondary material involved
in damage cases and whether those
materials were likely to be managed
under an exclusion, exemption, or
alternate standard.

EPA understands commenters’
concerns regarding the limitations of
this analysis, including that EPA could
only correlate with confidence 7 of the
32 recycling exclusions to damage cases
in its environmental problems study.
This result is more a lack of precision
in the data and less that some recycling
exclusions have no damage cases. For
example, because notification is not
required for these exclusions, we can
only conservatively identify damage
case correlations where the type of
hazardous secondary material very
clearly matches to an exclusion (e.g.,
scrap metal). We lack information to
make inferences for broadly applicable
exclusions, (e.g., use/reuse) or for
broadly defined hazardous secondary
materials (e.g., metal-bearing wastes).
Therefore, by virtue of some exclusions’
broad applicability, we were unable to
correlate them to specific damage cases.
Additionally, due to the lack of data, it
is difficult to analyze current trends in
damage cases, and thus even more
difficult to accurately project what the
number of future damage cases might be
under different scenarios. However,
although it is difficult to assign specific
damage cases to certain exclusions, we
note that in the environmental problems
study only nine of the damage cases

were operating under a RCRA permit at
the time of damage. Thus, EPA can
generally conclude that the majority of
the damage cases at third party recyclers
were operating outside of RCRA,
inferring these facilities were either
operating illegally or operating under an
exclusion, exemption, or alternate
standard, or no standard.

Regarding other comments on the
analysis, including comments on
specific damage case-to-exclusion
pairings and on comparing the number
of damage cases to the total number of
affected entities, EPA agrees with
commenters that more information is
needed prior to taking final action on
specific conditions of the pre-2008
recycling provisions. EPA finds it may
need to consider each exclusion in
terms of evaluating specific regulatory
gaps and whether additional conditions
are needed to ensure protection of
human health and the environment.
Therefore, we are not finalizing specific
conditions for the pre-2008 recycling
provisions in today’s rule and are
instead deferring action until EPA can
more adequately address commenters’
concerns, including comments on the
record. Before the Agency would take
any such action, the Agency would
provide the regulated community, as
well as other stakeholders the
opportunity for notice and comment.

XIV. Major Comments on the Exclusion
for Hazardous Secondary Materials
Legitimately Reclaimed Under the
Control of the Generator and
Recordkeeping for Speculative
Accumulation

A. Proposed Changes to 2008 Final Rule

In its July 2011 DSW proposal, EPA
proposed or solicited comment on
certain changes to the 2008 DSW
exclusion from the definition of solid
waste for hazardous secondary materials
legitimately reclaimed under the control
of the generator. The first change was
adding a regulatory definition of
“contained” for units storing hazardous
secondary materials. The definition
included factors which, if met, would
demonstrate that the unit was
contained. Under the proposal, a storage
unit is contained if it is in good
condition, with no leaks or other
continuing or intermittent unpermitted
releases of the hazardous secondary
material to the environment, and is
designed, as appropriate for the
hazardous secondary materials to
prevent releases of hazardous secondary
material to the environment. Such
releases may include, but are not
limited to, releases through surface
transport by precipitation runoff,

releases to soil and groundwater, wind-
blown dust, fugitive air emissions, and
catastrophic unit failures. The unit must
also be properly labeled or otherwise
have a system (such as a log) to
immediately identify the hazardous
secondary materials in the unit. Finally,
the unit must not hold incompatible
materials and must address any
potential risks of fires or explosions.
The definition also stated that
hazardous secondary materials stored in
units that meet the applicable
requirements of 40 CFR parts 264 or 265
are considered to be contained.

The second change concerned new
recordkeeping requirements for
speculative accumulation, “‘same-
company’’ recycling, and recycling
under certain tolling arrangements.
With respect to speculative
accumulation, EPA proposed to require
generators and reclaimers operating
under the generator-controlled
exclusion to post accumulation start
dates to allow inspectors and other
regulatory authorities to quickly
ascertain how long hazardous secondary
materials had been in storage. If placing
a label on the storage unit is not
practicable, the first date that the
excluded hazardous secondary material
began to be accumulated must be
entered in an inventory log. We also
solicited comment on whether to add
the proposed recordkeeping
requirement to the general speculative
accumulation provision at 40 CFR
261.1(c)(8), thereby extending the
requirement to all recyclers subject to
that provision. We also proposed a
recordkeeping requirement for tolling
contractors and toll manufacturers
operating under the tolling exclusion,
which would require maintaining
records of hazardous secondary
materials sent or received pursuant to
the tolling contract. We also solicited
comment on whether to add a similar
recordkeeping requirement to generators
and reclaimers operating under the
““same-company’’ exclusion.

The third change concerned making
notification a condition rather than a
requirement of the exclusions. In
addition, we proposed two structural
changes. These were (1) placing the
requirements for land-based units and
non-land-based units in one regulatory
provision (40 CFR 261.4(a)(23)), since
the requirements for both types of units
are the same; and (2) placing most
definitions applicable to the generator-
controlled exclusion in 40 CFR
261.4(a)(23) (together with the
requirements) instead of in 40 CFR
260.10.
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Comments: Authority for Proposed
Changes

Many commenters supported all or
some of these changes, either as
proposed or with suggested
modifications. Their comments are
discussed below in reference to the
specific changes that the Agency
proposed. Some commenters, however,
stated that EPA did not have the
authority to impose conditions
(particularly the “contained” standard)
on hazardous secondary materials
recycled under the control of the
generator. These commenters generally
believed that materials recycled under
these exclusions are not discarded, and
that EPA provided no new evidence that
would justify the proposed changes.
According to these commenters, the
proposed changes are tantamount to
treating the materials as wastes instead
of valuable commodities, and are
inconsistent with the ABR decision.
One commenter noted that generators
already have incentives to prevent
releases of hazardous secondary
materials because of potential liability,
corporate values of stewardship and
environmental responsibility, and
public relations.

EPA’s Response: Authority for Proposed
Changes

The Agency has determined that the
conditions proposed in our July 2011
DSW proposal are needed in order to
ensure that the exclusion operates as
intended and does not result in
discarded hazardous secondary material
posing significant risk to human health
and the environment. We agree that
generators and reclaimers operating
under the generator-controlled
exclusion have incentives to ensure that
the hazardous secondary materials are
safely managed. Nevertheless, the
conditions we proposed are needed to
ensure that the generator-controlled
exclusion will correctly function to
exclude only hazardous secondary
material that is not discarded.

Specifically, the proposed
“contained” requirement is a key
provision for determining whether a
hazardous secondary material is being
managed as a valuable commodity. Such
materials that are not contained and are
instead released to the environment are
not destined for recycling and are
clearly discarded. The proposed
definition specifies factors which, if
met, demonstrate that the hazardous
secondary materials in a unit are
handled as valuable raw materials,
intermediates, or products and thus are
not discarded. We note that the criteria
in proposed 40 CFR 261.4(a)(23)(i) are

all performance measures, as opposed to
specific technical standards, suggested
by commenters in response to the June
2009 public meeting on the 2008 DSW
final rule. These criteria also exemplify
practices discussed in the preamble to
the 2008 DSW final rule regarding
containment of hazardous secondary
materials, such as ways to prevent
releases and operation and maintenance
of the storage unit in the same manner
as a production unit.

The proposed recordkeeping
requirement for speculative
accumulation (which would require
posting of accumulation start dates on
the storage unit or in an inventory log)
would allow inspectors and other
regulatory authorities to quickly
ascertain how long a facility has been
storing an excluded hazardous
secondary material, and whether the
storage time exceeds existing limits
under 40 CFR 261.1(c)(8). If such limits
have been exceeded, the material would
be discarded. The proposed
recordkeeping requirement for the
tolling exclusion (which would require
records of shipments sent and received
under tolling contracts) would also aid
regulatory agencies in determining if
tolling contractors and manufacturers
are in compliance with the requirements
for the exclusion and whether the
hazardous secondary materials in
question have been properly accounted
for. A similar requirement to keep
records of shipments sent and received
under ‘“‘same-company’’ recycling (for
which the Agency solicited comment in
the July 2011 DSW proposal) would
serve the same purpose. Finally,
submitting a notification to EPA is the
only formal indication of a facility’s
prospective intent to reclaim a
hazardous secondary material under
this exclusion. For these reasons, EPA
has determined that its proposed
changes to the generator-controlled
exclusion are necessary to demonstrate
that hazardous secondary materials have
not been discarded. The changes are
therefore within the Agency’s RCRA
authority.

Comments: Scope of Proposed Changes

One commenter noted that the
proposed rule would allow lead-acid
battery recyclers to operate under the
generator-controlled exclusion instead
of the requirements in 40 CFR 266.80(b).
This commenter believed that the latter
requirements, specifically tailored to
battery recyclers, are more appropriate
for these facilities.

EPA’s Response: Scope of Proposed
Changes

In response to this comment, it was
not the Agency’s intent that spent lead-
acid batteries be managed under the
generator-controlled exclusion. The
2008 DSW final rule contained a
provision (40 CFR 261.2(c)(4)(iv))
stating that spent lead-acid batteries
were not eligible for the generator-
controlled exclusion (nor were materials
subject to material-specific standards
under 261.4(a) or the listed hazardous
wastes K171 or K172). The omission of
this provision from the July 2011 DSW
proposal as related to spent lead-acid
batteries and material-specific standards
was inadvertent, and EPA is therefore
retaining it in this final rule (see 40 CFR
261.4(a)(23)(ii)(E)). However, for reasons
discussed in section XI of this preamble,
listed hazardous wastes K171 and K172
should be eligible for the generator-
controlled exclusion; therefore, we are
not including those wastes in this
provision.

Comments: Exports

Another commenter noted that the
text of proposed 40 CFR
261.4(a)(23)(i)(B) could initially be read
to suggest that hazardous secondary
materials may be transferred to a
location outside the United States or its
territories as long as the foreign
receiving facility is under the control of
the generator. It is not until one reads
proposed 40 CFR 261.4(a)(23)(ii)(A) that
the reader learns that the receiving
facility must be in the United States or
its territories. This commenter suggested
revising the introductory text of 40 CFR
261.4(a)(23) to refer to recycling within
the United States or its territories and
deleting the subsequent condition.

EPA’s Response: Exports

EPA agrees with this commenter who
suggested modifying the introductory
text of the generator-controlled
exclusion to include a reference to the
requirement that hazardous secondary
materials legitimately reclaimed under
the exclusions must be recycled within
the United States or its territories. We
have therefore revised 40 CFR
261.4(a)(23) to read as follows:
“Hazardous secondary material
generated and legitimately reclaimed
within the United States or its territories
and under the control of the generator,
provided that the material complies
with paragraphs (a)(23)(i) and (ii) of this
section.” We have also deleted the
condition in proposed CFR
261.4(a)(23)(ii)(A) and renumbered the
following subparagraphs.
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B. Exclusion for Materials Recycled On-
Site

Comments: On-Site Exclusion

In the 2008 DSW final rule, EPA
promulgated an exclusion from the
definition of solid waste for hazardous
secondary materials that are generated
and legitimately reclaimed at the
generating facility. In the July 2011
DSW proposal, the Agency did not
propose any changes to the scope of this
exclusion. Commenters on the proposal
generally supported excluding on-site
recycling from the definition of solid
waste, stating that such recycling did
not involve discard and was not likely
to pose environmental risks. However,
one commenter argued that the
exclusion for hazardous secondary
materials recycled under the control of
the generator was too broad and should
be narrowed to materials recycled under
a “continuous industrial process,” i.e.,
recycled in the same process of which
they are a byproduct, by the same
generator, and at the same generating
facility. If the exclusion was narrowed
to this extent, it would preclude ‘“‘same-
company”’ or tolling recycling from
being eligible for the exclusions. It
would presumably also preclude certain
types of on-site recycling that might
involve different processes from being
excluded under the definition of solid
waste.

EPA’s Response: On-Site Exclusion

EPA has determined that if hazardous
secondary materials are generated and
legitimately reclaimed at the generating
facility (as well as a facility within the
same company) under the conditions
specified in today’s rule, these materials
have not been discarded. We do not
agree with the comment that the
exclusion should be limited to recycling
of hazardous secondary materials under
a ““continuous industrial process,” i.e.,
it takes place in the same process of
which the materials are a byproduct, by
the same generator and at the same
generating facility. If hazardous
secondary materials are recycled on-site
at the generating facility using different
processes, this circumstance does not
mean that the generator has
relinquished control of the materials or
that they have been discarded. We are
therefore finalizing this provision as
proposed at 40 CFR 261.4(23)(i)(A).

C. Exclusion for Materials Recycled by
the Same Company

In the 2008 DSW final rule, EPA
promulgated an exclusion from the
definition of solid waste for hazardous
secondary materials that were generated
and legitimately reclaimed off-site by

the same “person” as defined in 40 CFR
260.10, if the generator performed one
of two certifications. Under the first
certification, the generating facility
certified that it controlled the
reclaiming facility; under the second
certification, the generating facility
certified that it was under common
control with the reclaiming facility. In
the July 2011 DSW proposal, the Agency
solicited comment on whether to add a
recordkeeping requirement to this
exclusion that would require both the
generating and reclaiming facilities to
retain records for no less than three
years of all hazardous secondary
material shipped under the exclusion.
The records would have to contain
information which could be satisfied by
routine business records (e.g., financial
records, bills of lading, copies of DOT
shipping papers, or electronic
confirmations). There was general
support for this condition from those
commenters who addressed it.

Comments: Same-Company Exclusion

Some commenters supported this
exclusion. They believed that generators
using the exclusion have strong
incentives to ensure that hazardous
secondary materials are not discarded
by maintaining control over, and
potential liability for, the reclamation
process. However, other commenters
believed that any off-site transport of
hazardous secondary materials involved
environmental risks that should be
addressed by (at the least) requiring a
hazardous waste manifest or by
subjecting ‘“same-company’’ off-site
recycling to the proposed alternative
Subtitle C standards for hazardous
secondary materials that are transferred
for the purpose of reclamation. Some
commenters said that when hazardous
secondary materials are transported off-
site, the generator has little de facto
control over such materials.

One commenter noted that proposed
40 CFR 261.4(a)(23)(i)(B) omitted the
alternative certification for same-
company recycling that occurs when the
generating facility and the reclaiming
facility are under common control. This
certification was included in the 2008
DSW final rule.

EPA’s Response: Same-Company
Exclusion

The Agency continues to find that
same-company recycling does not
involve discard since it occurs under
the control of the generator. Such
control means that both the generating
facility and the reclamation facility are
familiar with the hazardous secondary
materials and the company would be
ultimately liable for any

mismanagement of the hazardous
secondary materials. Under these
circumstances, the incentive to avoid
such mismanagement would be
sufficiently strong to greatly reduce the
risks of transport, thus rendering
unnecessary the use of the hazardous
waste manifest or requiring the
hazardous secondary materials to be
reclaimed under the verified recycling
exclusion. However, as noted above, the
Agency solicited comment in its July
2011 DSW proposal on a recordkeeping
requirement that would require both the
generating and reclaiming facilities to
retain records for no less than three
years of all hazardous secondary
material shipped under the exclusion.
The records would have to contain the
name of the transporter, the date of the
shipment, and the type and quantity of
the hazardous secondary material
shipped or received under the
exclusion. This requirement could be
satisfied by routine business records
(e.g., financial records, bills of lading,
copies of DOT shipping papers, or
electronic confirmations). Such a
provision would facilitate enforcement
of the same-company exclusion and
would allow tracking of all hazardous
secondary materials recycled under the
exclusion to ensure that such materials
were properly accounted for. EPA agrees
with the commenters who supported
this requirement and finds that adding
this recordkeeping requirement to the
same-company exclusion is sufficient to
address any risks involved in off-site
transport of hazardous secondary
materials. We are therefore finalizing
the same company exclusion to include
this requirement (see 40 CFR
261.4(a)(23)(i)(B)).

The Agency also agrees with the
commenter who suggested that the
alternative certification for facilities
under common control that was
included in the 2008 DSW final rule
should be added to the exclusion. The
omission of this provision from the July
2011 DSW proposal was inadvertent
and the Agency will therefore simply
retain the alternative certification in the
regulations (see 40 CFR
261.4(a)(23)(1)(B)).

D. Tolling Exclusion

In its July 2011 DSW proposal, EPA
proposed to add a recordkeeping
requirement to the exclusion for
hazardous secondary materials
legitimately reclaimed under certain
contractual tolling arrangements.
Specifically, we proposed to require the
tolling contractor to maintain at its
facility for no less than three years
records of all hazardous secondary
materials received pursuant to the
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written contract with the tolling
manufacturer. It would also require the
tolling manufacturer to maintain at its
facility for no less than three years
records of materials shipped pursuant to
its written contract with the tolling
contractor. In both cases, the records
must contain the name of the
transporter, the date of the shipment,
and the type and quantity of the
hazardous secondary material shipped
or received pursuant to the written
contract. These requirements may be
satisfied by routine business records
(e.g., financial records, bills of lading,
copies of DOT shipping papers, or
electronic confirmations). EPA solicited
comment on whether the proposed
requirement would make the exclusion
easier to enforce. We also solicited
comment on whether the tolling
exclusion should be retained or
eliminated. We noted that no facilities
appeared to be operating under the
tolling exclusion as of the date of the
proposed rule, and that the definitions
and certifications involved in this
exclusion were complicated. However,
we also noted that if the tolling
exclusion were eliminated, the tolling
contractor conducting the reclamation
might need to obtain a RCRA storage
permit. This necessity could discourage
recycling under tolling arrangements
and prevent sustainable reclamation
practices.

Comments: Tolling Exclusion

Those commenters who addressed the
proposed recordkeeping requirement
generally supported it, but many
commenters believed that the tolling
exclusion should be eliminated and that
tolling should be regulated under EPA’s
proposed alternative Subtitle C
regulatory standards for hazardous
recyclable materials. Another
commenter argued that if the Agency
retained the tolling exclusion, we
should require use of the hazardous
waste manifest, financial assurance, and
other Subtitle C requirements. Some of
these commenters emphasized the
absence of utilization of the tolling
exclusion and said that federal
regulations should address activities of
national importance. One commenter
noted that the exclusion could result in
an inefficient use of enforcement
resources as regulators would have to be
trained and familiar with a regulatory
concept with which they are not
familiar. Another commenter argued
that the assumption of liability for
mismanagement by the tolling
contractor was unlikely and could result
in litigation. Other commenters
emphasized environmental concerns
with the tolling exclusion. These

commenters doubted that recycling
under tolling arrangements was actually
under the “control” of the tolling
contractor, given that a different
corporate entity at a different physical
location operates the production
process. Some commenters raised
similar concerns with the risks involved
in off-site transportation of hazardous
secondary materials that were raised in
connection with ‘“same-company”’
recycling.

Some commenters, on the other hand,
urged EPA to retain the exclusion for
tolling contracts. These commenters
argued that hazardous secondary
materials legitimately reclaimed under
the tolling exclusion are managed as
valuable products and not discarded.
They also said that utilization of the
exclusion could increase with time,
particularly if more states picked up
EPA’s revisions to the definition of solid
waste and if regulatory uncertainty were
avoided. One commenter noted that the
economic incentives under tolling
contracts are such that there is no
incentive for discard, since the tolling
manufacturer is paid when it returns the
hazardous secondary material to the
contractor. Some commenters indicated
that eliminating the tolling exclusion,
by requiring tolling contractors to obtain
RCRA storage permits, would operate as
a severe disincentive to reclamation
under tolling arrangements.

EPA’s Response: Tolling Exclusion

EPA generally agrees with the
commenters who supported retention of
the tolling exclusion. We find that
hazardous secondary materials are not
discarded if they are legitimately
reclaimed under the conditions
specified in our tolling exclusion,
particularly since participants in tolling
contracts have strong incentives to
handle such materials as valuable
commodities rather than mismanage
them. We also have determined that the
conditions of the generator-controlled
tolling exclusion, including the
recordkeeping requirement for
hazardous secondary materials sent and
received under tolling contracts, are
sufficient to prevent discard, thus
rendering unnecessary the use of the
hazardous waste manifest or other
RCRA permit requirements for
reclaimers. We have also concluded that
retention or elimination of this
exclusion should not depend on how
frequently the exclusion is currently
utilized, because determining frequency
of utilization in the future is necessarily
speculative. Additional states could
pick up EPA’s revisions to the definition
of solid waste, and tolling arrangements
could become more common due to

increases in certain kinds of
manufacturing or other technological
developments. Regulatory authorities
would then become more familiar with
implementation of the provision. We are
also concerned that eliminating the
tolling exclusion could discourage the
reclamation of valuable hazardous
secondary materials that might
otherwise be destroyed by incineration.
This result would be inconsistent with
our goal of encouraging the sustainable
management of hazardous secondary
materials. For these reasons, we are
retaining the tolling exclusion in this
final rule and finalizing the proposed
recordkeeping requirement for this
exclusion (see 40 CFR
261.4(a)(23)(1)(C)).

E. The Contained Standard

In its July 2011 DSW proposal, EPA
proposed a regulatory definition of the
contained standard. Under this
proposed definition, a unit storing
hazardous secondary materials is
“contained” if it is in good condition,
with no leaks or other continuing or
intermittent unpermitted releases of the
hazardous secondary materials to the
environment, and is designed, as
appropriate for the hazardous secondary
materials, to prevent releases of
hazardous secondary materials to the
environment. Such releases may
include, but are not limited to, releases
through surface transport by
precipitation runoff, releases to soil and
groundwater, wind-blown dust, fugitive
air emissions, and catastrophic unit
failures. The unit must also be properly
labeled or otherwise have a system
(such as a log) to immediately identify
the hazardous secondary materials in
the unit. Finally, the unit must not hold
incompatible materials and must
address any potential risks of fires or
explosions. Hazardous secondary
materials stored in units that meet the
applicable requirements of 40 CFR parts
264 or 265 are considered to be
contained.

In addition, the Agency also proposed
placing the requirements for land-based
units and non-land-based units in one
regulatory provision (40 CFR
261.4(a)(23)), since the requirements for
both types of units are the same. To
clarify the regulatory status of units
from which releases have occurred, the
Agency also proposed a provision
stating that: (1) A hazardous secondary
material released to the environment is
discarded and a solid waste unless it is
immediately recovered for the purpose
of reclamation and (2) hazardous
secondary material managed in a unit
with leaks or other continuing or
intermittent releases of the hazardous
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secondary material to the environment
is discarded and a solid waste.

Comments: Codification of the
Contained Standard

Many commenters (particularly states)
supported the codification of the
contained standard. Under the 2008
DSW final rule, these commenters
argued the only definitive way to
determine whether a material was
contained was an evaluation after a
release had already occurred. They
believed that codifying a definition of
“contained” would make it easier for
regulatory authorities and the regulated
community to decide whether a unit
meets the standard. Some commenters,
however, believed that a regulatory
definition of “contained” was not
needed because the concept of what is
contained was self-evident: To the
extent clarification is needed, it could
be provided in guidance.

EPA’s Response: Codification of the
Contained Standard

EPA agrees with those commenters
who argued that codification of the
contained standard is desirable. Based
on comments and inquiries received
from regulatory authorities and the
regulated community after promulgation
of the 2008 DSW final rule, we have
determined that merely requiring that a
unit be “contained” (without providing
a regulatory definition) does not give
regulatory certainty about how to
comply with the standard. The number
of comments and inquiries to this effect
would seem to refute the idea that the
concept of contained is self-evident. It
was never the Agency’s intent that
violation of the standard could be
addressed only after a significant release
and subsequent environmental damage
had occurred. More detailed regulatory
criteria, such as those proposed in our
July 2011 DSW proposal, will help all
affected parties determine whether a
unit adequately controls the movement
of hazardous secondary materials. Such
determinations will be of great benefit to
regulatory authorities and to facilities
operating under the generator-controlled
exclusion. We are therefore retaining the
codification of contained in this final
rule.

Comments: Land-Based Storage

Some commenters believed that
storage in land-based units should be
prohibited completely under the
generator-controlled exclusion. Other
commenters supported allowing land-
based units, but only if the Agency
required periodic inspections,
groundwater monitoring, or other
measures. Other commenters

emphasized that the Agency had no
jurisdiction over land-based production
units, and requested that EPA clarify in
the preamble that we do not regulate
such units.

EPA’s Response: Land-Based Storage

EPA does not agree that land-based
units should be categorically prohibited
under the generator-controlled
exclusion. We have determined that
hazardous secondary materials, if they
are stored in land-based units that meet
the conditions specified in today’s rule,
have not been discarded. That is, if they
are legitimately reclaimed as specified
in today’s rule, if they are contained and
not speculatively accumulated, and if
they have submitted the required
notification, they are being managed as
valuable commodities, rather than
wastes. Indeed, the ABR decision
expressed criticism of EPA for
prohibiting any land placement, even
“for a few minutes”. 208 F.3rd at 1051.
EPA interprets the court’s discussion as
a warning to the Agency to examine all
factors, not just one (e.g., land
placement), when deciding whether a
material is a waste. For the same reason,
we do not find that it is necessary or
appropriate to require groundwater
monitoring, inspections at specified
intervals, or other Subtitle C controls for
hazardous secondary materials that are
legitimately reclaimed under the control
of the generator under these conditions,
even for land-based units. These
hazardous secondary materials are being
managed under the control of the
generator; by maintaining control over,
and potential liability for, the hazardous
secondary materials and the reclamation
process, the generator ensures that such
materials have not been discarded. We
also note that the definition of “land-
based unit” in 40 CFR 260.10 means an
area where hazardous secondary
materials are placed in or on the land
before recycling, but the definition
explicitly excludes land-based
production units. Examples of land-
based units include surface
impoundments and piles.

Comments: Requirements for Non-Land-
Based Units

Some commenters believed that the
proposed standard was still too
imprecise, or not sufficiently protective.
These commenters generally suggested
that EPA require storage units to meet
the standards of 40 CFR 262.34(a)(1), or
parts 264 or 265 for tanks, containers, or
containment buildings. Some of these
commenters argued that since
hazardous secondary materials sent for
reclamation were identical in
composition to analogous materials sent

for disposal, the storage standards
should be the same for both disposal
and recycling. Another commenter
noted that EPA was considering tank
standards for solvents under the
proposed remanufacturing exclusion,
and said that standards at least as
stringent should be considered for other
hazardous secondary materials sent for
reclamation. Commenters also
emphasized the ease of enforceability
and implementation of standards with
which the regulatory authorities and the
regulated community are already
familiar.

EPA’s Response: Requirements for Non-
Land-Based Units

In response to those commenters who
suggested Subtitle C requirements for
non-land-based units (such as tanks,
containers and containment buildings)
that store hazardous secondary
materials under the generator-controlled
exclusion, the Agency also finds that
imposing these requirements is
unnecessary for such materials meeting
the conditions of the exclusion
promulgated today. EPA is aware that
implementation of program
requirements would be simpler if units
storing hazardous waste and those
storing hazardous secondary materials
were subject to the same requirements,
and we are also aware that the chemical
composition of hazardous secondary
materials sent for disposal can be
similar to that of hazardous secondary
materials sent for legitimate recycling.
Nevertheless, hazardous secondary
materials that are legitimately reclaimed
under the control of the generator have
not been discarded, and such materials
have value that provides generators with
strong incentives to maintain safe
management and handling. Imposing
the Subtitle C requirements on these
hazardous secondary materials could
discourage legitimate reclamation,
encourage disposal, and would be
inconsistent with EPA’s goal of fostering
sustainable materials management. In
response to the commenter who
suggested that such requirements
should be imposed because the Agency
was considering them for the
remanufacturing exclusion, we note that
the generator-controlled exclusion
covers a wide variety of hazardous
secondary materials, rather than the
solvents covered by the remanufacturing
exclusion, for which tanks or container
standards are appropriate for reasons
described in section VII of this
preamble.

Comments: Releases

Some commenters believed that the
proposed regulatory definition of
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“contained” constituted a “‘no-leak”
standard (including storm water runoff
or fugitive air emissions) and that even
a single release that was immediately
recovered could lead to the hazardous
secondary material remaining in the
unit being considered discarded and a
solid waste. Other commenters,
however, said that all units will suffer

a release at some point and that it would
be unreasonable to categorically classify
any release of whatever nature as
discard.

In the preamble to the 2011 DSW
proposal, EPA stated that certain units
may be subject to occasional
precipitation runoff that consists
essentially of water, with trace amounts
of hazardous constituents. The Agency
noted that as long as such runoff does
not contain hazardous secondary
materials (e.g., it is essentially rainwater
with trace amounts of metals), it would
not be considered a “release of a
hazardous secondary material.” On the
other hand, if the hazardous secondary
material itself is swept away by the
runoff (e.g., if the hazardous secondary
material consists of fine particulate
matter, such as electric arc furnace
dust), this transport via precipitation
runoff could be considered a “release of
a hazardous secondary material” and
that pile may not be considered
contained. Some commenters argued
that even trace amounts of hazardous
substances (such as through stormwater
runoff) should be considered illegal
releases from storage units. One of these
commenters objected to our regulatory
definition partly because it would allow
releases that were not “continuing” or
“intermittent.”

Another commenter, however, argued
that the existence of stormwater runoff
(regulated under the Clean Water Act) or
fugitive air emissions and dust
(regulated under the Clean Air Act) does
not mean that materials are not being
managed as a valuable commodity and
so cannot be used to justify a
determination that a hazardous
secondary material is subject to the fully
applicable Subtitle C RCRA
requirements. This interpretation would
amount to an illegal expansion of RCRA
authority, according to the commenter.
The commenter also noted that EPA’s
distinction between runoff containing
hazardous constituents and runoff
containing the waste itself was
irrelevant and that EPA should return to
the “significant release” standard of the
2008 DSW final rule. Another
commenter suggested that the Agency
specify what concentration of hazardous
secondary material would need to be
detected to constitute a release.

EPA’s Response: Releases

EPA does not agree with those
commenters who argued that the
proposed definition of “contained”
imposed a strict, categorical, and
impracticable “no leaks” standard,
either for land-based units or non-land-
based units. We note that the language
of the proposed definition reads that the
unit must be in good condition, “with
no leaks or other continuing or
intermittent unpermitted releases of
hazardous secondary materials to the
environment. . .” (emphasis added).
This language clearly does not mean
that any single release of whatever
nature would automatically place the
hazardous secondary materials
remaining in the unit under Subtitle C
regulation. In fact, we agree with those
commenters who argue that most units
will suffer a release at some point and
that it would be unreasonable to
categorically classify any release of
whatever nature as discard.

Nor does EPA agree with those
commenters who appeared to believe
that any release should lead to loss of
the generator-controlled exclusion and
full regulation under RCRA Subtitle C.
A single release that is quickly cleaned
up would not generally affect the
regulatory status of the hazardous
secondary materials still contained in
the unit. For example, sometimes a
hazardous secondary material may
escape from primary containment and
may be captured by secondary
containment or some other mechanism
that would prevent the hazardous
secondary materials from being released
to the environment or would allow
immediate recovery of the materials. In
that case, the unit would not be subject
to the RCRA hazardous waste
regulations and the hazardous
secondary materials in the unit would
still be excluded from the definition of
solid waste, even though any such
materials that had been released and not
immediately recovered would be
considered discarded.

With respect to precipitation runoff,
the Agency does not agree with those
commenters who said that even trace
amounts of hazardous substances (such
as through stormwater runoff) should be
considered illegal releases from storage
units. Some units are inevitably subject
to occasional precipitation runoff that
consists essentially of water, with trace
amounts of hazardous constituents. As
long as the hazardous secondary
material itself is not swept away by the
runoff, this transport via precipitation
runoff would not be a release of such a
material and the unit could be
considered contained. A contrary

interpretation could place all such units
under Subtitle C regulation and
eliminate their eligibility for the
generator-controlled exclusion, which is
not the Agency’s intent. EPA has
determined that hazardous secondary
materials placed in such units that are
destined for legitimate recycling have
not been discarded if they meet the
conditions of these exclusions. EPA also
agrees with the commenter who said
that the existence of stormwater runoff
(regulated under the Clean Water Act)
and fugitive air emissions and dust
(regulated under the Clean Air Act) does
not automatically mean that materials
are not being managed as a valuable
commodity.

EPA also does not agree with the
commenter who suggested that the
Agency should return to the
“significance” criterion for determining
whether a release has occurred (in part
to distinguish between runoff
containing hazardous constituents and
runoff containing the hazardous
secondary material itself). The Agency
does not agree that using this criterion,
without further definition, would clarify
this distinction. We also do not find that
it is practicable to establish a
concentration of hazardous secondary
materials that could be used to
determine whether a release has
occurred, since such appropriate
concentrations would vary for different
materials and a single concentration
limit would not be flexible enough to
allow an accurate determination of
“contained” for the wide variety of
hazardous secondary materials.

Comments: Other “Contained” Issues

A few commenters suggested that EPA
establish a petition process or a site-
specific variance for facilities to
demonstrate the appropriateness of site-
specific alternative storage standards for
their units (including land-based units).
Some commenters believed that our
reference to 40 CFR parts 264 and 265
meant that units were required to
comply with those provisions. One of
these commenters suggested that we
specify that units meeting the
requirements of 40 CFR parts 264 or 265
are “‘presumptively” contained. Other
commenters said that the proposed
definition of “contained” seemed more
appropriate for hazardous secondary
materials in flowable form, but not for
solid materials such as scrap metal, for
which a container is not necessarily
needed. One of these commenters
suggested that we clarify that a “unit”
may include a designated location.

A few commenters suggested editorial
revisions to the definition of contained.
One commenter said that EPA should
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clarify this provision to better indicate
that the unit must not contain materials
that are incompatible with the other
wastes or materials placed in the unit or
the materials of construction that
comprise the unit. Another commenter
said the examples of release should
include soil contamination because
contamination should not be allowed to
pass through the soil to the groundwater
before it is considered a release. Two
commenters said the proposed text at 40
CFR 261.4(a)(23)(ii)(B) uses the word
“recycling” in place of “‘reclamation”
and omits the phrase “‘or intermittent
unpermitted,” which does not comport
with the preamble language.

EPA’s Response: Other “Contained”
Issues

In response to those commenters who
suggested a mechanism (such as a
petition process or variance) to provide
alternative or site-specific containment
requirements for certain facilities, such
a mechanism is unnecessary because the
definition of “contained’ in today’s rule
establishes minimum requirements that
all units storing hazardous secondary
materials should be able to meet. We
have designed the “contained” criteria
to be flexible enough to cover a wide
range of units.

In response to comments that
suggested the reference to 40 CFR parts
264 and 265 means that units were
required to comply with those
provisions, EPA did not intend to imply
that meeting such standards was
required. In response to the commenter
who suggested stating that units meeting
the applicable requirements of 40 CFR
parts 264 or 265 are ‘“‘presumptively”’
contained, EPA agrees that this language
better reflects EPA’s intent than the
proposed language and is changing the
proposed definition of “contained”
accordingly. However, we do not agree
with the commenter who suggested
adding that solid hazardous secondary
materials may be stored in “‘designated
locations.” We have determined that our
definition of “contained” (which
includes land-based units) is
sufficiently flexible to cover solid
material, such as scrap metal or furnace
bricks which are not stored in tanks,
containers, or containment buildings.
We have also made clear in the
preamble the circumstances under
which such materials could be
considered “contained.”

For the reasons stated above, EPA is
finalizing the definition of “contained”
as proposed, but replacing the statement
that “hazardous secondary materials
meeting the applicable requirements of
40 CFR parts 264 or 265 are considered
to be contained” with “hazardous

secondary materials that meet the
applicable requirements of 40 CFR parts
264 or 265 are presumptively
contained” (see 40 CFR 260.10).

EPA agrees with commenters who
suggested editorial changes to the
definition of contained and has
incorporated these changes into today’s
rule.

F. Notification as a Condition

In the July 2011 proposal, EPA
proposed to make the notification
requirement in 40 CFR 260.42 a
condition, rather than a requirement, of
the generator-controlled exclusion in 40
CFR 261.4(a)(23). At issue are the
consequences an entity would face for
failing to notify. Thus, notification as a
requirement of the exclusion means that
failure to notify would constitute a
violation of the notification regulations.
On the other hand, notification as a
condition of the exclusion means failure
to notify could potentially result in the
loss of the exclusion for the hazardous
secondary materials (i.e., the hazardous
secondary materials would become
solid and hazardous wastes and subject
to full Subtitle C requirements). EPA
also requested comment on whether
notification should be a condition of the
remanufacturing exclusion and of the
pre-2008 recycling exclusions. (For
EPA’s response to comments for
notification as a condition of the pre-
2008 recycling exclusions, see section
XIX.)

Comments: Notification as a Condition

Commenters were split on this issue.
Many commenters supported EPA’s
proposed change to make notification a
condition of the exclusion. These
commenters argued that notification as
a condition would decrease the
incentives for a facility to evade
enforcement by not notifying. A few
commenters agreed that states would
use enforcement discretion to
distinguish between facilities that failed
to notify due to an inadvertent oversight
or from a blatant disregard for the
requirement. One commenter urged EPA
to clarify that a facility submitting a
notification does not need to wait for
any response from the implementing
agency prior to using exclusion.

On the other hand, many commenters
did not support this proposed change
and argued that notification should
remain a requirement of the exclusion,
as it is currently. These commenters
argued that notification, or the absence
thereof, is not indicative of discard and
that the information of who is using the
exclusion should not impact the
determination of whether a material is
discarded. Some commenters argued

that enforcement discretion is not
exercised in a consistent and reasonable
manner and that the proposed change
would subject generators who are
legitimately recycling their hazardous
secondary materials to undue severe
enforcement consequences. Other
commenters argued that there are
innocent reasons why a facility would
not notify, for example, because of
confusion surrounding the point when a
virgin material becomes a secondary
material. Still other commenters
believed that it is highly unrealistic to
believe that any facility operating under
the provisions would intentionally fail
to notify EPA in an attempt to evade
enforcement. Other commenters argued
that there is already sufficient incentive
to notify because facilities’ would
already incur significant penalties under
RCRA 3007 for failing to notitfy.
Additionally, one commenter noted that
making notification a condition of the
exclusion differs from how other
paperwork violations are treated.

EPA’s Response: Notification as a
Condition

EPA agrees with commenters who
supported making notification a
condition of the exclusion. The
notification provision is the only formal
indication of a facility’s intent to
reclaim a hazardous secondary material
under the conditional exclusion. For
example, if during an inspection of a
large quantity generator of hazardous
waste, EPA were to discover a
hazardous secondary material that had
been stored on-site for more than 90
days without a RCRA permit (an act that
would typically be a violation of the
hazardous waste regulations), a
previously filed notification would be
an indication that the facility was
planning to reclaim the hazardous
secondary material under the conditions
of the exclusion. Absent such
notification, it would be difficult for the
facility to justify its true intentions for
the hazardous secondary material.
Failure to meet the notification
provision is a strong indication that the
facility either did not intend to comply
with or was unaware of the provisions
of the exclusion. In both cases, the lack
of notification could indicate that the
hazardous secondary material was being
mismanaged.

EPA agrees with commenters that
making notification a condition of the
rule would further discourage facilities
from trying to evade enforcement by not
notifying because, under the final rule,
the costs and consequences of not
notifying are significantly higher than if
notification remains a requirement.
Notification is essential to keep
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regulators and the public informed
about hazardous secondary materials
activity and to enable effective
compliance monitoring. Making
notification a condition provides states
and EPA the ability to properly enforce
those that intentionally fail to notify in
order to evade enforcement, while
leaving the flexibility to tailor
enforcement appropriately in those
cases involving an unintentional
oversight. Therefore, EPA is making the
notification provision in 40 CFR 260.42
a condition of the generator-controlled
exclusion in 40 CFR 261.4(a)(23), as
well as a condition of the
remanufacturing exclusion in 40 CFR
261.4(a)(27).

In response to opposing comments,
EPA does not agree that failing to notify
is not indicative of discard. As noted,
notification serves as a formal
declaration that a facility is not
managing a hazardous waste but, rather,
an excluded hazardous secondary
material under the conditions of the
exclusion. Notification, thus, documents
the generator’s decision to not discard
its hazardous secondary materials,
which is the inherent first step in any
exclusion from the definition of solid
waste.

EPA also does not agree that the
notification condition would be
inappropriately enforced. EPA notes
that notification as a condition subjects
only those generators who failed to
notify to enforcement consequences;
generators who submit notifications as
required, and meet the conditions of the
final rule exclusions, would not face
enforcement consequences. EPA does
not find this to be unduly burdensome
to the regulated community.

EPA also finds that the commenter’s
example of an innocent reason for
failing to notify (because of confusion
surrounding the point when a virgin
material becomes a secondary material)
as further reason to strengthen the
notification provision. That is, in order
to comply with the final rule, a
generator must know which hazardous
secondary materials are being managed
according to the specific conditions of
the exclusion. In other words, a
generator has to make a choice to
manage hazardous secondary materials
under the conditions of the rule before
they are considered “excluded.”
(Notification, in fact, clearly documents
this choice.) Therefore, EPA finds it
difficult to believe that a generator
could innocently fail to notify under the
final rule because the generator is
unclear about when a virgin material
becomes a hazardous secondary
material that it must manage under the
exclusion. These ambiguities must be

resolved prior to the facility availing
itself of the exclusion.

EPA also disagrees with commenters
that argued it is highly unrealistic to
believe that any facility operating under
the provisions would intentionally fail
to notify EPA, as well as commenters
that argued that sufficient incentives to
notify already exist. We note that there
is likely an economic incentive for some
facilities to fail to notify and simply
consider the paperwork violation as a
cost of doing business. Where an
economic incentive exists, EPA
maintains that regulation is appropriate
in order to adequately discourage
undesirable behavior.

Finally, although notification as a
condition may differ from how other
paperwork requirements are applied in
the hazardous waste regulations, it does
not differ from how other paperwork
requirements are applied in conditional
exclusions from the definition of solid
waste. For example, notification is a
condition of the zinc fertilizer exclusion
in 40 CFR 261.4(a)(20). Additionally,
EPA confirms that the conditional
exclusions at 40 CFR 261.4(a)(23) and
40 CFR 261.4(a)(27) are self-
implementing and thus facilities do not
need to wait for any response from the
implementing agency prior to using
exclusion.

G. Recordkeeping for Speculative
Accumulation

In the July 2011 DSW proposal, EPA
proposed to amend the generator-
controlled exclusion to require persons
operating under the exclusion to place
a label on the storage unit indicating the
first date that the excluded hazardous
secondary material began to be
accumulated. In cases where placing a
label on the storage unit is not
practicable (e.g., if the hazardous
secondary materials are stored in a
surface impoundment), we proposed as
an alternative to require persons
operating under the generator-controlled
exclusion to document in an inventory
log the first date that the excluded
hazardous secondary material began to
be accumulated. EPA noted that
enforcement personnel had suggested
that ease of enforcement would be
greatly facilitated if persons subject to
the speculative accumulation
requirement were required to post a
start date for the accumulation. In this
way, inspectors and other regulatory
authorities could quickly ascertain how
long a facility has been storing an
excluded hazardous secondary material,
and, therefore, whether that facility was
in compliance with the applicable
storage time. The Agency also noted that
placing labels on storage units or

entering accumulation start dates in
inventory logs is likely to be already
part of normal business operations at
many facilities. For this reason, the
proposed requirement would not be
unduly burdensome and would provide
a greater degree of clarity both to the
regulated community and to regulatory
authorities who need to determine
whether excluded hazardous secondary
materials meet the speculative
accumulation limits.

Since the same arguments for tracking
accumulation start dates could be made
more broadly for all recycling subject to
the speculative accumulation limits,
EPA also requested comment on
whether to add this recordkeeping
requirement to the speculative
accumulation provision in 40 CFR
261.1(c)(8) itself. The Agency did not
propose or solicit comment on changing
the substantive requirements of the
speculative accumulation provision,
such as the time allowed for storage or
the amount that is required to be
recycled within a calendar year.

Comments: Recordkeeping for
Speculative Accumulation

Many commenters, particularly states,
supported the proposed recordkeeping
requirement and also supported
extending the requirement to all persons
currently subject to the speculative
accumulation requirements at 40 CFR
261.1(c)(8). These commenters generally
believed that posting accumulation start
dates (or using some other mechanism,
such as an inventory log) provides
assurance both to generators and
inspectors that the generator in question
is in compliance with the speculative
accumulation provision, and that the
proposed requirement would not be
burdensome to the regulated
community. One commenter supported
requiring accumulation start dates to be
posted in storage areas within a
specified number of feet from the
storage unit, since reference to logs
distant from storage units could make
enforcement difficult. Facilities that
prefer a centrally located log could
maintain such a “master”” log in
addition to the record maintained near
the actual storage unit, this commenter
suggested.

Some commenters, however, opposed
the proposed recordkeeping provision
for speculative accumulation, either for
the generator-controlled exclusion or for
other persons subject to 40 CFR
261.1(c)(8). Some of these commenters
argued that 40 CFR 261.2(f) already
requires respondents in enforcement
actions who are claiming that a material
is not a solid waste to demonstrate that
they meet the terms of an exclusion or
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exemption, by, among other things,
providing appropriate documentation.
Some commenters apparently believed
that the proposed requirement would
mandate sending a notification to EPA,
or posting the quantity of the hazardous
secondary material and the precise time
it was generated, or posting “finish”
dates, as well as “‘start” dates for
accumulation. In addition, some
commenters expressed concern about
the potential difficulty of posting
accumulation start dates for hazardous
secondary materials that are recycled
rapidly in continuous processes with
little or no prior storage.

EPA’s Response: Recordkeeping for
Speculative Accumulation

After evaluating the comments
received, EPA has concluded that the
proposed recordkeeping requirements
for speculative accumulation provide
considerable benefits to both regulatory
authorities and the regulated
community and that the burden on the
regulated community will be minimal.
Posting accumulation start dates (or
using another mechanism, such as an
inventory log) is a simple and effective
way to provide useful information about
likely compliance with the speculative
accumulation provision, and that the
cost to facilities does not outweigh this
benefit. We also find that all of the
reasons for adopting this requirement
for the generator-controlled exclusion
apply equally to the question of whether
to adopt it for all persons subject to 40
CFR 261.1(c)(8). In response to the
commenter who supported also
requiring the posting of accumulation
start dates in storage areas within a
specified number of feet from the
storage unit, EPA is not convinced that
such a requirement would be necessary
for all facilities, and the appropriate
distance from the storage unit might
also vary for different facilities. We are
therefore not adopting this requirement.

In response to those commenters who
argued that the proposed recordkeeping
requirement is redundant with
§261.2(f), we note that that provision
applies to respondents in enforcement
actions and does not provide specific
guidance on how to determine
compliance with the speculative
accumulation provisions in the case of
routine inspections. We therefore do not
agree that the proposed recordkeeping
requirement is redundant with 40 CFR
261.2(f). Today’s revision to the
speculative accumulation provision at
40 CFR 261.1(c)(8) does not entail
submitting notifications to EPA, posting
the quantity of the hazardous secondary
material and the time it was generated,
or posting finish dates. The final

definition of “contained” specifies that
a unit must be properly labeled or
otherwise have a system (such as a log)
to immediately identify the hazardous
secondary materials in the unit. Neither
such a label nor the posting of an
accumulation start date requires
detailed information. In response to the
commenters who were concerned about
hazardous secondary materials that
were continuously recycled without
prior storage, we agree with those
commenters and are revising the
proposed recordkeeping requirement to
allow “other appropriate methods” to be
used to document the accumulation
period.

For the reasons given above, EPA is
amending 40 CFR 261.1(c)(8) to require
that all persons subject to that provision
must place materials in a storage unit
with a label indicating the first date that
the excluded hazardous secondary
material began to be accumulated. If
placing a label on the storage unit is not
practicable, the accumulation period
must be documented through an
inventory log or other appropriate
method.

XV. Major Comments on the
Replacement of the Exclusion for
Hazardous Secondary Materials That
Are Transferred for the Purpose of
Reclamation

Summary of Comments: Replacement of
the Transfer-Based Exclusion With the
Alternative Subtitle C Recycling
Standards

Environmental and community
organizations, as well as many state
commenters, supported withdrawing
the transfer-based exclusion because
this would remove the possibility of
hazardous secondary materials being
sent to unpermitted reclaimers without
a manifest. These commenters agreed
with EPA’s rationale that transfers of
most types of hazardous secondary
materials to other companies for
reclamation involve discard, and that
the 2008 DSW transfer-based exclusion
could result in adverse impacts to
human health and the environment
from discarded material. Commenters
noted that, prior to reclamation
occurring, hazardous secondary
materials have limited inherent value.
Some commenters in particular were
concerned about how the transfer-based
exclusion made the generator
responsible for verifying the safety and
legitimacy of the recycler’s operations,
when most generators would not have
the expertise to make such a
determination. One commenter
examined the compliance history of the
facilities currently operating under the

2008 DSW exclusions and noted that a
large percentage have been the subject
of enforcement actions in the past five
years, and many have been subject to
clean-up authorities under either RCRA
or CERCLA for past contamination.

Most states supported the alternative
hazardous waste standards as a
replacement for the transfer-based
exclusion as an approach that would
help encourage recycling, while
maintaining protection of human health
and the environment. States generally
supported the longer accumulation
period, but some state commenters
suggested replacing it with the
speculative accumulation limits.
Finally, while, as noted above,
environmental groups supported
removing the transfer-based exclusion
because of the potential hazards from
third-party recycling, they did not
support the alternative standards
because they believed that the longer
accumulation times would not be as
protective as full Subtitle C regulation.

In contrast, most industry
commenters and a few states opposed
replacing the transfer-based exclusion
with alternative hazardous waste
standards. These commenters argued
that the withdrawal would significantly
hinder reclamation and therefore, the
lifecycle environmental benefits from
recycling, contrary to the resource
conservation goals of RCRA. One
commenter reported that retaining the
generator-controlled exclusion but not
allowing off-site transfers limits
generator flexibility if, due to
unforeseen circumstances (e.g.,
equipment malfunctions), the generator
is not able to recycle on-site. Several
industry commenters opposed the
alternative standards, saying that the
added compliance requirements (e.g.,
the reclamation plan) are likely to
outweigh any benefit provided by the
relaxed accumulation time limits. Two
commenters suggested that EPA apply
the alternative standards to the
reclamation facility, but reduce the
requirements that apply to the
generator, given that the majority of the
damage cases occurred at the recycling
facility.

Commenters also argued that EPA’s
record does not support repealing the
transfer-based exclusion, stating that
EPA did not present any new data that
the 2008 DSW transfer-based exclusion
would cause environmental harm and
noting that the 2011 DSW proposal
stated that facilities currently operating
under the exclusion do not appear to
have any problems from hazardous
materials recycling. Comments included
discussions of the conditions of the
2008 DSW transfer-based exclusion and
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why such conditions would be adequate
to protect human health and the
environment, and suggested if EPA was
concerned about the conditions, the
solution would be to strengthen the
conditions, not withdraw the exclusion.
In particular, the Pennsylvania
Department of Environmental
Protection, which oversees 27 of the 65
facilities operating under the transfer-
based exclusion, commented strongly in
favor of keeping the transfer-based
exclusion and suggested that EPA add a
condition that recyclers have a RCRA
Subtitle C permit.

EPA’s Response: EPA agrees with
those comments stating that the 2008
transfer-based exclusion could result in
adverse impacts to human health and
the environment from discarded
material, but disagrees that all off-site
transfers for reclamation requires
Subtitle C hazardous waste regulation,
because imposing Subtitle C hazardous
waste regulation would result in
regulating hazardous secondary material
that is currently being legitimately
recycled and not discarded as hazardous
waste. Instead, EPA agrees with those
commenters that support retaining an
exclusion from the definition of solid
waste for off-site recycling with
additional conditions which will
address the potential for discard
happening in the future.

As discussed in more detail in Section
VI of this preamble, EPA has identified
several regulatory gaps in the 2008
transfer-based exclusion that could
result in significant risk to human
health and the environment from
discarded material. Specifically, the
conditions for the transfer-based
exclusion for recyclers lack the ability to
provide oversight before management
begins and do not allow public
participation in the environmental
decision-making process, thereby
decreasing the likelihood of compliance
and increasing the potential for risk to
human health and the environment
from discarded hazardous secondary
material. The evidence of past damage
cases at third-party recycling facilities
leading to significant risk to human
health and the environment from
hazardous secondary materials
originally intended for recycling and the
underlying perverse incentives of the
recycling market to over-accumulate
such hazardous secondary materials
intended for recycling, resulting in
discard of the material, demonstrates
the need for such additional oversight
and public participation. In other
words, the transfer-based exclusion can
exacerbate financial incentives for small
and/or inexperienced businesses to take
in more hazardous secondary materials

than they actually can use, mishandle it,
and even go out of business, as shown
by the fact that bankruptcies or other
types of business failures were
associated with 66% of the recycling
damage cases, resulting in multi-million
dollar cleanups.

At the same time, as EPA noted in the
2011 DSW proposal and as was echoed
in the public comments, EPA has also
carefully monitored the implementation
of the 2008 DSW final rule since it came
into effect in December 2008, and to
date, no environmental problems have
been reported at facilities claiming the
DSW exclusions. As of April 2014, a
total of 65 facilities are operating under
the transfer-based exclusion, 56 of
which are generators transferring off-site
and 7 which are reclamation facilities.44
All seven reclamation facilities are
RCRA permitted. (There are no
reclaimers without a Subtitle C permit
currently operating under the transfer-
based exclusion). Of the 56 generators
operating under the transfer-based
exclusion, 32 generators appear to have
either started or substantially increased
their recycling as a result of the 2008
DSW exclusions. These include
generators that had previously reported
in their 2007, 2009, or 2011 biennial
report that they sent their solvents
offsite for fuel blending, and then
notified that they are sending their
spent solvents for reclamation under the
2008 DSW final rule. In addition, in at
least five cases, facilities have switched
from sending spent pickle liquor to
landfilling or deep well injection to
recycling under the 2008 DSW rule. In
total, the 2008 DSW notifications
document that over 57,000 tons of
hazardous secondary material were
reclaimed under the 2008 DSW rule
during 2011.45 In addition, the fact that
the Pennsylvania Department of
Environmental Protection (PA DEP),
which oversees 27 of the 65 facilities
operating under the transfer-based
exclusion, commented strongly in favor
of keeping the transfer-based exclusion,
supports the idea that an exclusion for
off-site reclamation can be safely
implemented. At the same time, given
that the transfer-based exclusion has
been achieving its intended purpose of
encourage safe, legitimate recycling,
withdrawing the transfer-based
exclusion and replacing it with RCRA
Subtitle C hazardous waste
requirements is unnecessary and would

44 Some of these facilities are also managing
hazardous secondary materials under the generator-
controlled exclusion.

45U.S. EPA, EPA’s Evaluation of Data Collected
from Notifications Submitted under the 2008
Definition of Solid Waste Exclusions, April 11,
2014.

result in hazardous secondary material
that is currently being legitimately
recycled and not discarded being
regulated as hazardous waste. Because
Subtitle C regulation would be more
stringent than the current exclusion, if
EPA were to finalize the alternative
Subtitle C standards, Pennsylvania (and
other states that have adopted the 2008
DSW rule) would have to change their
programs and regulate this material as
hazardous waste, despite the fact that it
is currently being legitimately recycled
and not discarded.

However, the fact that the comments
from PA DEP went on to recommend
that the transfer-based exclusion be
limited to RCRA-permitted recycling
facilities also supports EPA’s
determination that the self-
implementing measures of the transfer-
based exclusion have the potential to
result in significant risk to human
health and the environment. Because all
recycling under the transfer-based
exclusion has been (to date) performed
at RCRA permitted facilities, EPA is
unable to extrapolate what would
happen at facilities without a RCRA
Subtitle C permit if the transfer-based
exclusion were fully implemented.
Given the evidence of past damage cases
leading to significant risk to human
health and the environment from
hazardous secondary materials
originally intended for recycling and the
underlying perverse incentives of the
recycling market to over-accumulate
such hazardous secondary materials
intended for recycling, resulting in
discard of the material, additional
oversight of recycling beyond the self-
implementing measures of the transfer-
based exclusion are needed to ensure
that the hazardous secondary material is
legitimately recycled and not discarded.

EPA is therefore replacing the
transfer-based exclusion currently found
in 40 CFR 261.4(a)(24) and (25) with the
verified recycler exclusion in 40 CFR
261.4(a)(24). This replacement strikes an
appropriate balance between
encouraging the safe and legitimate
recycling of hazardous secondary
materials and allowing the appropriate
oversight to ensure the exclusion works
as intended. It also addresses the issue
of allowing a generator flexibility to
recycle on site or off site as
circumstances require (as long as the
generator notifies under both the
generator-controlled exclusion and the
verified recycler exclusion). As
discussed in section VI. D of the
preamble, the verified recycler
exclusion retains the conditions from
the transfer-based exclusion that were
intended to help identify hazardous
secondary material that is legitimate
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recycled and not discarded, and adds
conditions that address the regulatory
gaps identified in the 2011 DSW
proposal.

XVI. Major Comments on the
Remanufacturing Exclusion

A. List of Eligible Solvents

In the July 2011 DSW proposal, EPA
requested comments on excluding 18
spent solvents when they are
remanufactured back into higher value
commercial-grade solvents under the
conditions of the exclusion. The
solvents were: Toluene, xylenes,
ethylbenzene, 1,2,4-trimethylbenzene,
chlorobenzene, n-hexane, cyclohexane,
methyl tert-butyl ether, acetonitrile,
chloroform, chloromethane,
dichloromethane, methyl isobutyl
ketone, N,N-dimethylformamide,
tetrahydrofuran, n-butyl alcohol,
ethanol, and methanol. EPA chose these
18 spent solvent chemicals to limit the
exclusion to higher-value materials and
processes that resemble manufacturing
more than waste management. EPA also
requested comment on whether there
are other solvents, chemicals or other
types of hazardous secondary materials
that should be included in the
remanufacturing exclusion. In
particular, EPA requested comments on
opportunities for remanufacturing other
types of non-renewable hazardous
secondary materials, such as metal
catalysts or other types of metal-bearing
hazardous secondary materials.

Comments: List of Eligible Solvents

Many commenters supported the
current list of spent solvents and did not
support expanding the list in any way.
These commenters cautioned against
expanding the list of chemicals until
EPA could determine the effectiveness
of this exclusion. Several other
comments did not focus on adding
solvents or other hazardous secondary
materials, but focused on the toxicity or
market structure of the 18 listed spent
solvents. One commenter questioned
the claim of “higher-value” for
chloroform, chloromethane, ethyl
benzene, xylene, methanol and MTBE.
Another commenter stated they no
longer use many of the 18 listed spent
solvents because the solvents are
defined as a toxic substance and a
hazardous air pollutant under other
environmental statutes. The commenter
continued by saying that members of
their association now use more
“environmentally friendly” solvents.

The remaining commenters discussed
adding solvents or other hazardous
secondary materials. Some commenters
suggested expanding the solvent list to

include benzene, acetone, isopropyl
alcohol, or all solvents used in reactors,
extractors, purifiers or blending
equipment in pharmaceutical, organic,
chemical, or plastics and resins
manufacturing. Finally other
commenters suggested adding
additional hazardous secondary
materials that were not solvents. The
hazardous secondary materials
suggested for addition were metal-
bearing hazardous secondary material,
F006 and spent hydroprocessing
catalysts.

EPA’s Response: List of Eligible
Solvents

EPA agrees with those commenters
who supported the remanufacturing
exclusion and limiting it to the list of 18
spent solvents, at least at this point in
time. EPA determined that these 18
spent solvents are good candidates for
remanufacturing because they are used
in large volumes as processing aids and
because there are existing markets for all
these solvents to be remanufactured to
serve similar purposes to those of the
original commercial-grade materials.
EPA does not agree with comments that
suggested adding chemicals to the list,
but did not provide specific data or
information that would lead the Agency
to add these chemicals to the list at this
point in time. While EPA may expand
the list of eligible hazardous secondary
materials for the remanufacturing
exclusion based on additional data (see
section VII of this preamble), the
currently available information only
supports the inclusion of the proposed
list of 18 spent solvents.

EPA disagrees with those commenters
who did not support including many of
the identified solvents on the list
because of their toxicity. In the 2011
DSW proposal, EPA acknowledged that
the eligible solvents have suspected or
recognized hazardous health effects
associated with their manufacture,
processing, and use.#® Although EPA
and industry have been working to find
substitutes for the more hazardous of
these solvents, or find ways to use less
of them, this has not yet been widely
achieved.47 48 With respect to the
pharmaceutical sector in particular,
complex chemical processes already

46 Allen, D., Shonnard, D., Green Engineering:
Environmentally Conscious Design of Chemical
Processes, Risk Concepts, chapter 2, pgs 35-62,
Austin, S., U.S. EPA Editor, Published by Prentice-
Hall, 2001.

47 For information on U.S. EPA’s Green Chemistry
Program, see http://www.epa.gov/gcc/.

48 Information on the American Chemical
Society’s Green Chemistry Institute’s
Pharmaceutical Roundtable is available via the ACS
Web site http://portal.acs.org/portal/acs/corg/
content.

registered with the Food and Drug
Administration are involved, and EPA
has found this a very challenging area
to address in terms of chemical
substitution and process changes. In
addition, some of these solvents are
building blocks and primary
intermediate chemicals, making them
difficult to replace. Until lower-risk
substitutes for these solvents are found,
it is helpful from a health risk
standpoint to minimize the volume of
solvents manufactured and to limit
exposure to those already manufactured.
This is something that the
remanufacturing exclusion can achieve.

B. List of Eligible Industry Sectors

Under the 2011 DSW proposal, EPA
identified the operations of four
manufacturing sectors as candidates for
the remanufacturing exclusion. The
eligible sectors were pharmaceutical
manufacturing (NAICS 325412), basic
organic chemical manufacturing (NAICS
325199), plastics and resins
manufacturing (NAICS 325211), and the
paints and coatings manufacturing
sector (NAICS 325510). These four
sectors were selected because their
primary business is manufacturing
rather than waste management.
Furthermore, these sectors are closely
associated with the chemical functions
identified in the remanufacturing
exclusion and currently use a high
volume of the solvents identified for the
functional purposes included in this
exclusion. EPA also asked for comment
on whether there were other industry
sectors that should be included in the
remanufacturing exclusion.

Comments: List of Eligible Industry
Sectors

Several commenters suggested
specific industries for EPA to add to the
remanufacturing exclusion. The
suggested industries were K061
recyclers, the biofuels sector, recyclers
with a part B permit like Safety-Kleen,
petroleum refineries (NAICS 324110),
petrochemical manufacturers (NAICS
325110), synthetic rubber manufacturers
(NAICS 325212), fiber glass
manufacturers, and electronic
manufacturers. K061 recyclers and the
biofuels sector were suggested due to
their active markets and potential
impacts on the environment if
hazardous secondary materials were
managed improperly. Companies, such
as Safety-Kleen, with a part B permit,
were suggested because these recyclers
encourage sustainable materials
management through remanufacturing.
Petroleum refineries (NAICS 324110),
petrochemical manufacturers (NAICS
325110) and synthetic rubber


http://portal.acs.org/portal/acs/corg/content
http://portal.acs.org/portal/acs/corg/content
http://www.epa.gov/gcc/

1752

Federal Register/Vol. 80, No. 8/Tuesday, January 13, 2015/Rules and Regulations

manufacturers (NAICS 325212) were
suggested due to their significant
generation of spent solvents. The
commenter believed these industry
sectors’ spent solvents should be
eligible just like the solvents from the
proposed industry sectors. Another
commenter suggested adding fiber glass
manufacturers because they operate
refractory recycling programs and
refractories are higher-value hazardous
secondary materials. Finally, the
electronics sector was recommended for
its recycling of precious metals.

EPA’s Response: List of Eligible
Industry Sectors

EPA acknowledges that the industry
sectors that were nominated for
inclusion in the remanufacturing
exclusion participate in recycling
activities; however, these sectors’
recycling activities do not include the
types of practices or functions that were
within the scope of the remanufacturing
exclusion. Under the remanufacturing
exclusion, a manufacturer may send
their hazardous secondary material to
another manufacturer, from one of the
permissible industry sectors, provided
that the remanufacturer uses the
hazardous secondary material in one of
the four permissible functions. The
commenters all suggested industries
that send their hazardous secondary
materials to a third party, who is not
necessarily a manufacturer, but a facility
that would recover the solvent or other
hazardous secondary material and who
would then sell the recycled product to
another person.

As discussed in the market forces
study, it is generally in the best interest
of commercial third party recyclers to
maximize the amount of hazardous
secondary material they can accept to
increase profits. This market structure
creates a perverse market incentive to
over-accumulate hazardous secondary
materials, which can result in discard,
which the remanufacturing exclusion
seeks to avoid. In contrast, the market
forces study shows that facilities
engaged in industrial intra-company
recycling, where companies generate
hazardous secondary materials as by-
products of their main production
processes and recycle the hazardous
secondary materials used in production,
have more flexibility in waste
management decisions than a
commercial recycler does. When a
commercial recycler’s primary or entire
income is from accepting hazardous
secondary materials for recycling and
selling recycled products, there is no
economic alternative if the market
crashes to stay in business unless the
company can afford the cost of a

hazardous waste management permit
and the cost of becoming a hazardous
waste disposal facility.
Remanufacturers, on the other hand, as
a type of intra-industry recycler, profit
primarily from the sale of their product
and can switch their inputs between
raw materials and hazardous secondary
materials if market conditions shift.

It is also not clear that the suggested
industry sectors will know what
function their hazardous secondary
materials will be used for after
remanufacturing. As discussed
previously, the remanufacturing
exclusion encourages higher-value
materials to be remanufactured and then
used in high-value processes again.
Furthermore, this exclusion focuses on
the functions of aiding chemical
manufacturing and processing because
the solvents performing these functions
retain their original physical and
chemical properties. In these functions,
the solvents are not contaminated by
substances, such as inks and greases,
which are difficult to separate, but only
mixed with pure product ingredients,
from which they can be separated
readily in a commercially feasible
manner. Unfortunately, the suggested
industry sectors provided by
commenters do not appear to coincide
with the intent of remanufacturing
hazardous secondary materials that
retain their original physical and
chemical properties. Therefore, these
additional sectors will not be included
in the remanufacturing exclusion.

However, EPA notes that these sectors
would be eligible to participate in the
verified recycler exclusion (40 CFR
261.4(a)(24)) if they meet the conditions
of that exclusion.

C. Regulatory Language

In the July 2011 DSW proposal, EPA
did not specifically include regulatory
language for the remanufacturing
exclusion, but EPA did include a
streamlined version of the scope,
applicability and conditions of the
exclusion followed by a very detailed
explanation of the exclusion that
included the reasoning for each
condition.

Comments: Regulatory Language

Many commenters said they were
unable to comment on the
remanufacturing exclusion because
there was no regulatory language
included in the proposal. Almost all
commenters supported the concept of
the remanufacturing exclusion, but
requested that EPA re-propose the
remanufacturing exclusion in a separate
rulemaking with regulatory text, so

commenters could accurately comment
on the exclusion.

EPA’s Response: Regulatory Language

The preamble language discussing the
remanufacturing exclusion contained
adequate detail and information to
allow comment on the proposed
remanufacturing exclusion. In the July
2011 DSW proposal, the
remanufacturing exclusion was
presented in a narrative form that
closely resembles the regulatory
language being finalized today. The
proposed rule also included a large
amount of detail on the scope,
applicability, and conditions of the
remanufacturing exclusion. The
proposal laid out exactly what solvents,
industry sectors, and chemical functions
were permissible in the remanufacturing
exclusion. The proposal then clearly
stated what was required for the
notification, remanufacturing plan,
records of shipments and confirmations
of receipts, tanks and container
management standards and the
speculative accumulation requirement.
EPA has determined that between the
narrative and detailed explanation of
the remanufacturing exclusion,
commenters were provided more than
enough information to comment on the
remanufacturing exclusion, and thus,
we are finalizing it in today’s final rule.

XVII. Major Comments on Legitimacy

A. Codifying Legitimacy for All
Recycling

Comments: Codification of Legitimacy

Comments from industry across the
board (including waste management
companies) vehemently opposed
codifying the legitimacy provision at
§ 260.43 for the pre-2008 recycling
exclusions and exemptions, arguing that
this action, combined with making
factor 3 and factor 4 mandatory, is a
drastic change in policy and likely will
end much of the current recycling that
is occurring under RCRA. Industry
commenters argued that this would be
a huge administrative burden with little
environmental benefit and that
recycling has been taking place under
these exclusions largely without
problems for many years. Some industry
commenters expressed their opinion
that the codified legitimacy factors are
significantly different than EPA’s
existing legitimacy policy and therefore,
the legitimacy analysis that would have
to be undertaken is not substantively the
same. Other commenters opined that
applying the codified legitimacy
standard to the pre-2008 exclusions and
exemptions would function as a
disincentive to recycling by adding
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paperwork burden and increasing
compliance difficulties, especially for
generators who would be exposed to
potential RCRA enforcement due to
subsequent noncompliance by the
recycler. One commenter stated that
inspectors could miss the more obvious
cases of sham recycling because Agency
resources would be expended in
reviewing the large amount of required
documentation and inspecting the more
frequently used pre-existing exclusions,
such as the use/reuse exclusion in
261.2(e) and the closed loop recycling
exclusion in 261.4(a)(8) to the detriment
of investigating other potentially more
problematic recycling.

Many of the specific industry
commenters on this issue were scrap
metal recyclers who argued that
although they have been legitimately
recycling for decades, expecting them to
prove that their recycling operations
were legitimate for the first time would
be prohibitively expensive, time-
consuming and unworkable. The scrap
metal recycling industry had particular
issues with factor 4 as drafted in the
2011 DSW proposal and had many
questions on how to do the comparable
demonstration.

With respect to the states, a number
of states were supportive of codifying
one legitimacy standard for all
hazardous secondary material recycling
activities. They argued that codifying
the legitimacy provision would give
industry and states a definitive standard
to evaluate recycling and that industries
operating under the pre-2008 recycling
exclusions and exemptions should not
have any problems documenting
compliance with the legitimate
recycling provision of § 260.43, if their
recycling is truly legitimate. On the
other hand, a number of states, the
Association of State and Territorial
Solid Waste Management Officials
(ASTSWMQO), and the Northeast Waste
Management Officials’ Association
(NEWMOA) all expressed concerns over
applying the codified legitimacy
standard to certain long-standing
recycling exclusions, including lead-
acid batteries, circuit boards, scrap
metal, and closed loop recycling, with
one state arguing that this additional
regulatory burden was not necessary for
the 2008 pre-existing exclusions and
exemptions.

Several environmental and
community organizations supported
codification of the legitimate recycling
provision for all hazardous secondary
materials recycling, but did not provide
a detailed explanation of their position.
In addition, whereas one environmental
organization acknowledged that EPA
did not solicit comment on the

elimination of these exclusions, this
organization stated that they believed a
re-examination of all of the exclusions
by the Agency, including the pre-2008
exclusions and exemptions should be
conducted as soon as possible.

EPA’s Response: Codification of
Legitimacy

In response to the many comments
that were submitted, the Agency is
making a number of changes to the 2011
DSW proposal. Specifically, EPA is
codifying a general statement in
§261.2(g) that makes it clear that a
hazardous secondary material found to
be sham recycled is discarded and thus,
is a solid waste. However, we are not
codifying a reference to the legitimacy
provisions at 40 CFR 260.43 in each of
the pre-2008 recycling exclusions/
exemptions, as we proposed to do in the
2011 DSW proposal. On further
reflection, we have determined that the
sham recycling prohibition in § 261.2(g)
more clearly defines the Agency’s view
on legitimate recycling and the pre-2008
recycling exclusions and exemptions.
We also agree with those commenters
who pointed out that we generally
looked at the legitimacy of the recycling
activity when we promulgated the
material-specific or industry-specific
exclusions and, therefore, we are not
requiring facilities to revisit past
legitimacy determinations. However, by
codifying a prohibition on sham
recycling that applies to all hazardous
secondary materials being recycled, we
are confirming that we expect anyone
operating under a recycling exclusion or
exemption to do so legitimately. (As we
discuss later in this section and in
section VIII, the Agency also has made
a number of other revisions to the
legitimacy standard to address the
concerns raised in the comments.)

Comments: Effect on Existing
Legitimacy Determinations

Many industry commenters argued
that EPA or the states have already
made legitimate recycling
determinations for their specific
recyclable materials. Some commenters
also noted that EPA considered
legitimacy at the time their material-
specific exclusion was promulgated and
had already made legitimacy
determinations for those recyclable
materials (e.g., the zinc fertilizer
exclusion, precious metal exclusion,
etc.). These commenters also argued that
as part of rulemaking for the material-
specific exclusions, the Agency had
determined what conditions were
necessary to ensure legitimacy. Some
argued that overlaying the general
legitimacy factors on the 2008 pre-

existing conditional exclusions and
exemptions is unnecessary and
duplicative and would create significant
disincentives to recycling.

EPA’s Response: Effect on Current
Legitimacy Determinations

In response to the concerns expressed
that the codified legitimacy factors
would lead to practices previously
considered legitimate now being
considered sham operations, in general,
the Agency is clarifying that it does not
intend for the current recycling
legitimacy determinations to change due
to the codification of the legitimacy
factors. We consider the factors we are
finalizing today to be consistent with
the criteria in the Lowrance Memo and
previous preamble statements on
legitimate recycling. Therefore, we
generally do not anticipate that
implementing agencies will revisit past
legitimacy determinations. If recycling
was considered legitimate under the
Lowrance Memo, its status should not
change as a result of today’s rule. To
make its intent more clear, the Agency
is codifying a prohibition against sham
recycling in § 261.2(g) instead of adding
a provision in each of the pre-2008
exclusions and exemptions referring to
the legitimacy provision in § 260.43.
This codification will give
implementing agencies a clear
regulatory statement that can be used to
enforce against sham recyclers, yet not
require the vast majority of recyclers
that are performing legitimate recycling
under the pre-2008 exclusions and
exemptions to revisit previously-made
legitimacy determinations.

Any existing legitimate recycling
determination should not change due to
the codification of the legitimacy
factors. In addition, examples that were
provided in the public comments
helped inform our decision-making and
led us to revise factor 4 significantly to
address this issue. The final regulatory
text is consistent with the pre-existing
legitimacy guidance and the manner in
which legitimacy determinations have
been made by the EPA Regions and
authorized states. Thus, we do not
expect implementing agencies to revisit
past legitimacy determinations.

Regarding the existing exclusions and
exemptions in the regulations, EPA
acknowledges that, in establishing a
specific exclusion or exemption, we
have already determined in the
rulemaking record that the specific
recycling practice is excluded from the
definition of solid waste provided all
the conditions of the rule are met.
However, the Agency has always
enforced its rules on the basis that any
recycling must be legitimate (See U.S. v.
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Self, 2 F.3d 1071, 1079 (10th Cir. 1993);
U.S. v. Marine Shale Processors, 81 F.3d
1361, 1366 (5th Cir. 1996); Marine Shale
Processors v. EPA, 81 F.3d 1371, 1381—
83 (5th Cir. 1996)). This is meant to
prevent a company from claiming to be
operating under an existing exclusion or
exemption and simply using that as a
way to avoid full RCRA Subtitle C
regulation. Thus, since EPA is not
modifying the existing exclusions and
exemptions, there is no change
regarding legitimacy determinations,
except that the factors are now codified.
A company’s ability to claim a recycling
exclusion or exemption has always
depended on the recycling being
legitimate.

B. Making All Four Legitimacy Factors
Mandatory

Comments: Mandatory Factors

For the most part, states commenting
on this part of the proposal supported
all the legitimacy factors being
mandatory (the exceptions being
Tennessee and Louisiana), although
several states went on to say that they
either opposed the petition process or
are concerned about it for the following
reasons: (1) The resources necessary for
addressing incoming petitions, (2) the
possibility of using the petition process
as a potential backdoor out of
legitimacy, and/or (3) the potential for
the petition process to lead to
inconsistencies among states on
legitimacy determinations. Most states
have supported making all four factors
mandatory in past proposals and
continue to do so here, arguing that
codifying the legitimacy factors in the
rule (instead of only in rule preamble
and in policy documents) will provide
clearer instruction to the regulated
community and will strengthen the
ability of state programs to enforce the
criteria in situations where recycling is
not legitimate. This, the states claim,
will reduce the potential risk to human
health and the environment from
mismanagement of hazardous secondary
materials and from elevated
concentrations of contaminants in
recycled products. They also argue that
making all four factors mandatory will
remove a serious flaw in the
enforceability of legitimacy. Other
commenters noted that requiring all four
legitimacy factors to be met is critical to
ensure reclamation is being conducted
at a qualified facility and to minimize
the potential for creation of future
damage cases. Most states found it hard
to conceive of a legitimate recycler that
would not be able to satisfy all four
factors.

Although some commenters
representing the hazardous waste
recycling industry did support making
all the factors mandatory, the majority
of industry commenters did not support
this provision. Those commenters who
did support a requirement that all four
factors be met argued that this structure
would be fairer and more enforceable.
On the other hand, many of the
commenters that argued against making
all factors mandatory stated that this
would discourage much of the current
recycling and would be too hard to
meet. Commenters particularly singled
out factor 4 (toxics along for the ride) as
problematic for implementation.
Specifically, we got comments from
multiple members of the mining and
mineral processing industry arguing that
factor 4 is not applicable to their
industry and from scrap metal recyclers
asking how factor 4 would apply at their
facilities.

Many commenters also argued that
the petition process was not an adequate
mechanism for those processes that do
not meet all four factors because there
will be too many petitions for the states
and EPA to be able to process and
because shutting down recycling
operations during the time spent
waiting for petitions to be processed
would be very expensive and wasteful.

Another important consideration is
what the Agency has learned since
implementing the 2008 DSW final rule,
which finalized the legitimacy factors as
a condition of the generator-controlled
and transfer-based exclusions, with two
factors that are mandatory and two
factors that must be considered. Since
that rule became effective, the Agency
has become aware of a misconception
regarding the ““to be considered” factors.
It has become clear that some industry
stakeholders believe those factors to be
less important, stating that they are
optional or even can be ignored. This
was not the Agency’s intention at all.
The Agency tried to make it clear that
they must be considered and could, in
fact, indicate sham recycling on their
own. However, through public comment
and stakeholder meetings, we have
repeatedly heard that industry views
these factors as optional.

Another argument against making all
the factors mandatory requirements is
that the overall determination is made
on a case-by-case basis, which is often
facility-specific, and not all legitimate
recycling can fit into such a rigid
system. Commenters argue that making
all four factors mandatory removes the
flexibility necessary for the broad
universe of hazardous secondary
materials being recycled.

EPA’s Response: Mandatory Factors

After much consideration and review
of the public comments, the Agency has
decided to make all four legitimacy
factors mandatory with adjustments to
the factors themselves to account for the
variability and diversity of legitimate
hazardous secondary material recycling.
As explained above in sections VIII.B.5
and VIIL.B.6, we have adjusted the
regulatory language of factor 4 to build
in more flexibility for meeting this
factor,49 but are also making it clear in
the regulatory language that it is
important that each factor be met,
except as otherwise noted.>° Since
finalizing the legitimacy factors in the
2008 DSW final rule, our experience
with implementation has made us
realize the importance of requiring all
factors be met. Even though we stressed
the importance of considering each
factor in the 2008 DSW final rule, many
of the stakeholders are under the
misimpression that the factors that were
to be considered could actually be
ignored. We did not mean to give the
impression that factor 3 and factor 4
were optional and thus, have decided
that the best way to give the proper
weight to these factors is to make them
mandatory with additional flexibility to
address the various recycling scenarios.

In addition, instead of a petition
process for those legitimate recycling
scenarios that don’t meet factor 4, we
are finalizing a documentation,
certification, and notification process.
We continue to find that legitimacy
determinations are best made on a case-
by-case basis, which has always been
the case, with the facts of a specific
recycling situation in hand. If a person
has any questions as to the legitimacy of
a particular recycling activity, he can
always approach the appropriate
regulatory agency for assistance in
making a legitimacy determination.

C. Documentation of Legitimate
Recycling

When the Agency codified the
legitimacy standard in the 2008 DSW
final rule, we did not require specific
documentation regarding the legitimate
recycling determination. In the 2011
DSW proposal, in addition to proposing
that the legitimacy standard apply to all

491n addition, we are also finalizing in the
regulatory language the additional flexibility that
was proposed in factor 3 to the legitimacy
provision.

50 As we discuss in Section VIILB.6.c, the Agency
has included a self-implementing process that
would allow the person performing the recycling to
document, certify, and notify the appropriate
Regional Administrator that even though the
hazardous secondary material does not meet factor
4, the recycling is still considered legitimate.
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hazardous secondary material recycling
and that all four legitimacy factors must
be met, EPA proposed a new
documentation requirement for persons
performing the recycling. We proposed
that the recyclers include a narrative
description of how their hazardous
secondary materials are legitimately
recycled and that this documentation be
maintained on-site for the duration of
the recycling operations and for three
years after the recycling operations
cease. However, as explained above in
section VIII.C.2, we are only finalizing
the requirement to document a
legitimate recycling determination for
those recyclers operating under the
generator-controlled exclusion and for
those recyclers that are legitimately
recycling, but do not meet factor 4—that
is, they must document why the
recycling operation is legitimate even if
they do not meet factor 4.

Comments: Documentation

ASTSWMO, NEWMOA, and most
other states supported requiring
documentation of legitimate recycling
for both the generator and recycler (with
exceptions noted in their comments
about certain long-standing recycling
exclusions and exemptions, including
lead-acid batteries, circuit boards, scrap
metal, and closed loop recycling). Most
state environmental agencies cited the
ability to implement and enforce the
RCRA recycling program as the primary
reason why documentation is needed.
However, a few states did not support
requiring documentation for any of the
pre-2008 recycling exclusions and
exemptions. One state agreed that some
documentation may be necessary for
inspections, but also stated that
common business records would likely
suffice in most cases. An environmental
organization coalition suggested we
provide a consistent format and require
documentation of both generators and
recyclers. Industry generally opposed
the documentation requirement and felt
that it would pose significant practical
challenges, especially for factor 4. Some
industry commenters felt that “up-
front” documentation is not necessary
since EPA can rely on § 261.2(f) for
documentation. Other commenters
argued that for companies that rely
heavily on the existing exclusions and
exemptions, it would be easy to
inadvertently miss documenting every
instance (i.e., closed loop recycling) and
the consequences could be severe. In
fact, one industry association argued
that documentation may actually cause
more non-compliance due to the huge
administrative burden, especially for
large facilities that utilize many of the
recycling exclusions and that the

voluminous paperwork could result in
inspectors missing more obvious sham
recycling.

Other commenters objected to any
recordkeeping requirements
documenting that a recycling activity is
legitimate, arguing the policy is not new
so, therefore, no new documentation
should be required. They argued that
since EPA already believes most
recycling is legitimate, requiring
documentation for all recycling is overly
burdensome, expensive, and not
necessary. Some industry commenters
argued that EPA offered no evidence in
the record that documenting the
legitimacy of a recycling practice would
have any additional environmental
benefit. A few commenters asserted that
requiring documentation for all
recycling might actually cause more
non-compliance, especially for the more
frequently used recycling exclusions,
such as the use/reuse and closed-loop
recycling exclusions.

Finally, there was ample confusion in
the comments on who would be
required to put together and provide the
documentation. The Agency proposed
that the requirement would apply to the
“persons performing the recycling.”
That is, if the generator sent his
hazardous secondary materials off-site
to a recycler, then the recycler would be
the one responsible for maintaining the
documentation. If, on the other hand,
the generator recycled his hazardous
secondary materials on-site, then the
generator would be responsible for
documenting that the recycling activity
was legitimate. However, some
commenters still expressed confusion
over who would be responsible for the
documentation.

EPA’s Response: Documentation

As discussed previously, the Agency
has determined that, for purposes of the
existing pre-2008 recycling exclusions
and exemptions, documentation is not
required, unless the facility has
determined it is legitimately recycling,
but does not meet Factor 4. In the vast
majority of cases, recycling under the
existing exclusions is legitimate and
documentation is not necessary. The
Agency has previously acknowledged
the legitimacy of these recycling
practices when it first promulgated the
material-specific and industry-specific
exclusions and exemptions, when at
that time it took into consideration the
legitimacy of the recycling practices.
After review of the public comment, the
Agency has determined that routine
documentation of legitimacy is an
unnecessary burden for persons
legitimately recycling under the pre-

2008 recycling exclusions and
exemptions.

However, the Agency is requiring
documentation on legitimacy
determinations under two
circumstances: (1) Persons operating
under the generator-controlled
exclusion originally finalized in the
2008 DSW final rule, and (2) persons
legitimately recycling under any
recycling exclusion or exemption where
the hazardous constituents in the
recycled products are not comparable or
are unable to be compared to those in
analogous products (unless the recycled
product meets widely recognized
commodity specifications or the
hazardous secondary material is
returned to the production process). In
these cases, the persons recycling would
be required to keep documentation of
the legitimacy of their recycling.

Specifically, the Agency has
determined that requiring
documentation under the generator-
controlled exclusion is appropriate
because this exclusion is generic and
can be used by a wide variety of
industries recycling any of a number of
hazardous secondary materials. In
addition, as explained above in section
VIIL.B.6.c, the Agency has also
determined that documentation is
necessary for those rare cases of
legitimate recycling that has
significantly higher levels of hazardous
constituents in the recycled product
than in an analogous product, or has no
analogous product, has no widely-
recognized commodity specifications for
the recycled product, and is not
returned to the production process. In
those cases, due to the self-
implementing nature of the legitimacy
determinations, it is important that the
recycler perform the proper assessment
and document how the recycling is still
legitimate.

Finally we would note that 40 CFR
261.2(f) applies whenever a person is
claiming that a hazardous secondary
material is not a solid waste, which
oftentimes is because the material is
being recycled. Section 261.2(f) states
that, in the context of an enforcement
action to implement Subtitle C of RCRA,
a person claiming that a material is not
a solid waste or is conditionally exempt
from regulation is responsible for
showing that they meet the terms of the
exclusion or exemption and must
provide appropriate documentation to
show why they are eligible. For the
legitimacy requirement finalized today,
under §261.2(f), in the event of an
enforcement action, persons claiming
that their recycling activity is legitimate
would have the burden to provide
documentation showing how the
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recycling meets all four factors, except
as otherwise noted. That is, they would
need to show how the recyclable
hazardous secondary materials provide
a useful contribution to the recycling
process and are stored as valuable
commodities, and how the product of
the recycling activity is valuable and
comparable to a legitimate product.

D. Factor 3: Language and
Implementation

Comments: Factor 3

Many commenters supported the
regulatory language revisions to factor 3,
particularly the following additional
italicized language: ‘“Where there is an
analogous raw material, the hazardous
secondary material, must be managed, at
a minimum, in a manner consistent
with the management of the raw
material or in an equally protective
manner.” Some commenters argued,
however, that the real change to factor
3 was the proposed revision to the
contained standard because the second
part of factor 3 reads: “Where there is
no analogous raw material, the
hazardous secondary material must be
contained.” These commenters
expressed concern that by making factor
3 mandatory and by revising the
contained definition, the Agency was in
effect making factor 3 more stringent.

EPA’s Response: Factor 3

The Agency disagrees with the
comments that the revised contained
standard is more stringent and thus,
results in a more stringent factor 3. First,
as noted by the commenters, the
contained standard only applies in cases
where there is no analogous raw
material to compare the management of
the hazardous secondary material to.
More importantly, however, as
explained in more detail is section V,
while the revised contained standard is
more clear and more definitive, it is not
more stringent, but is consistent with
the contained standard previously
discussed and described in the
preamble to the 2008 DSW final rule.
Thus, EPA finds that overall the
revisions to factor 3 are reasonable and
consistent with the Agency’s previous
positions on legitimacy. Therefore, the
Agency is finalizing the regulatory
language for factor 3 as proposed and
has determined the added flexibility
will allow existing legitimate recycling
to continue without any negative impact
on environmental protection.

E. Factor 4: Language and
Implementation

In the 2011 DSW proposal, EPA
proposed to change the wording within

the regulatory language for factor 4 from
“significant” and “significantly
elevated” to “comparable to or lower
than” and explained that this language
more clearly reflects the intent of this
factor. In addition to this language
change, other proposed changes to the
legitimacy provision impact the design
and implementation of factor 4. The
proposal to make all four legitimacy
factors mandatory led many
commenters to discuss specific concerns
they had about factor 4 and what
problems they would have meeting the
factor as it was proposed. In this
section, EPA examines some of those
comments, as well as provides the
Agency’s responses and the changes that
were made to the proposal in this final
rule to make factor 4 more workable.

In concert with many of the
comments about the difficulties of
meeting the proposed factor 4, EPA also
received many comments about its
proposed petition process for when a
recycling process does not meet either
factor 3 or factor 4. EPA is thus, also
addressing those comments in this
section of the preamble because the
documentation, certification and
notification process that will be
replacing the proposed petition process
is found within factor 4 of the
legitimacy provision.

Comments: “Comparable”

EPA’s proposal to change the
language within factor 4 that describes
the comparison of levels of
contaminants between products made
from recycling of hazardous secondary
materials and products using raw
materials was supported by most of the
states that commented on factor 4 and
opposed by many of the industry
commenters. The states that supported
the change stated that the term
“‘comparable” is better because it is
more specific, though several of these
commenters also asked for further
guidance on the language.

Industry commenters who opposed
this change to factor 4 stated that there
was not a good reason in the preamble
for the change in the language and that
they do not think that “comparable”
means the same thing as “not
significantly higher,” arguing that if the
terms mean the same thing there was no
reason for EPA to change them. Several
commenters argued that this change in
language makes the factor more
stringent and/or less flexible.

EPA’s Response: “Comparable”

EPA is finalizing the proposed
language in this factor and using the
term “comparable” in discussing levels
of hazardous constituents. This term

means any contaminants present in the
product made from hazardous
secondary materials are present at levels
comparable to or lower than the levels
in the analogous product, although
levels can be slightly higher than those
found in the analogous product, but
must be within a small acceptable range.
This change in language is not a change
from its long-standing policy and it is
also consistent with the legitimacy
provisions in the Identification of Non-
Hazardous Secondary Materials that are
Solid Wastes final rule (76 FR 15456,
March 21, 2011).

In response to comments requesting
further guidance and those that state
that this language change is making
factor 4 too stringent, first we have
repeated in section VIII of the preamble
the examples that we included in the
2008 DSW final rule which explains
how the Agency envisions this factor
working. Moreover, the additional
changes that it made to factor 4 in this
final rule, describing several situations
under which a product of a recycling
process would be considered
comparable to a legitimate product or
intermediate, address both these
concerns. As EPA determined in
previous rulemakings, promulgating an
exact numerical cut-off for what would
be considered “comparable” is not
practicable for the legitimacy provision
because it applies to a wide variety of
recycling scenarios. EPA may provide
future guidance on the application of
this provision if needed.

Comments: Uncertainty About
Compliance

Many of the comments that EPA
received from industry regarding factor
4 stated that facilities are concerned
about this factor, particularly if it were
to become mandatory, because it would
be difficult to determine if a given
recycling process is in compliance.
Many of these commenters stated the
high cost of testing for 40 CFR part 261
Appendix VIII constituents as one of
their concerns.

EPA’s Response: Uncertainty About
Compliance

First, we are reiterating in this final
rule that testing of the recycled product
is generally not required under factor 4
of legitimacy. A generator can use its
knowledge of the materials it uses and
of the recycling process to make
legitimacy determinations, although
they may choose to test if they are
uncertain if the product from their
hazardous secondary materials contains
elevated levels of hazardous
constituents when compared to non-
recycled products. In addition, factor 4
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as finalized today presents no greater
compliance issues than it would under
the 2008 DSW final rule, because under
the 2008 legitimacy definition, a facility
still had to consider the hazardous
constituents in Appendix VIII of part
261 in determining whether factor 4 is
met, and be able to demonstrate why
recycling was still legitimate even if it
was not met. Furthermore, as we have
noted elsewhere, we have made certain
revisions to factor 4, in response to
comments, for facilities to determine
that they are in compliance with this
factor. Specifically, the provisions in
§260.43(a)(4) state that products that
meet widely recognized commodity
standards and specifications would be
considered comparable and meet factor
4 and hazardous secondary materials
that are recycled back into the original
generating process would be considered
comparable and also meet factor 4,
which is intended to make compliance
with factor 4 simpler across many of the
industries in which much industrial
recycling takes place.

Comments: No Analogous Product To
Compare

Many of the comments regarding
factor 4, including many of the
examples that were sent in to describe
the difficulties of complying with factor
4, described recycling situations in
which there is no analogous product
and argued that it would be very
difficult to meet the proposed factor 4
in a situation where there is no
analogous product.

EPA’s Response: No Analogous Product
To Compare

After examining the comments
submitted, including the examples
provided, EPA agrees with the
commenters that the design of proposed
factor 4 did not adequately take into
consideration recycling scenarios that
either always includes some form of
recycled hazardous secondary material
or that would be considered closed loop
recycling. As a result of these
comments, EPA modified the structure
of factor 4 to include provisions
specifically for the situation where there
are no analogous products, (found in
§260.43(a)(4)(ii)). The finalized
provisions state that when there is no
analogous product, the product of the
recycling process is comparable to a
legitimate product or intermediate when
the product is a commodity meeting
widely recognized commodity standards
and specifications or when the
hazardous secondary materials being
recycling are returned to the original
process or processes from which they
were generated.

This change to factor 4 provides the
necessary flexibility to those persons
who recycle hazardous secondary
materials for which there is not an
analogous product for comparison.
However, EPA has also included a
documentation, certification, and notice
provision for cases that do not fit these
two scenarios. Under this provision, the
recycler can perform an assessment of
the hazardous secondary material and
still determine that its recycling is
legitimate despite not meeting factor 4.
This finding must be documented and
certified by a responsible facility official
and a copy kept on-site for as long as the
recycling continues, and for 3 years after
the recycling operations cease. Also, a
notice of this finding must be sent to the
appropriate Regional Administrator (or
State Director, in an authorized state),
using the Site ID form.

Comments: Petition Process

As stated above in this section, many
commenters argued that the petition
process was not an adequate mechanism
for relief for those processes that do not
meet all four factors and therefore, they
opposed the proposed petition process.
They argued that there would be too
many petitions for the states and EPA to
process efficiently, which could result
in shutting down recycling operations
during the time spent waiting for
petitions to be processed, which would
be very expensive and wasteful. States
were particularly concerned about the
amount of resources that would be
needed to process the incoming
petitions.

EPA’s Response: Petition Process

In response to the arguments
presented by the commenters in
opposition to the petition process and
the concerns with how implementation
of the petition process could impact
recycling, EPA is not finalizing the
petition process in this final rule.
Instead, EPA has made two changes to
its proposal to account for the situations
that the petition process was meant to
cover. The first is the additional
provisions in factor 4 (already discussed
above in this section) that describe the
specific situations in which EPA
considers a product of a recycling
process to be comparable to an
analogous product or intermediate. The
second is the documentation,
certification, and notice provision for
products that have levels of hazardous
constituents that are not comparable to
or lower than an analogous product or
intermediate or that are unable to be
compared, but which are not covered by
the new provisions.

Under the documentation,
certification, and notice process, a
recycler must determine that its
recycling is still legitimate despite the
levels of hazardous constituents in the
recycled product not being comparable
to those in an analogous product or
intermediate. This determination can
take into account exposure of toxics in
the product, bioavailability of toxics in
the product or other relevant
considerations that show the recycled
product does not contain levels of
hazardous constituents that pose a risk
to human health or the environment.
The facility then must prepare
documentation explaining its
assessment and include a certification
that the recycling is legitimate. In
addition, the facility would need to
notify the appropriate Regional
Administrator (or State Director, in an
authorized state) of this finding.

This provision is a less burdensome
process for both recyclers and the states
implementing the RCRA program
because it maintains the self-
implementing nature of the legitimacy
requirement. However, because facilities
will still have to provide notice to the
regulatory agency, it also allows
implementing agencies to perform
oversight and inspections of recycling
facilities if they are concerned about the
legitimacy of a specific recycling
process.

XVIII. Major Comments on the
Revisions to Solid Waste Variances and
Non-Waste Determinations

In the July 2011 DSW proposed rule,
EPA proposed several modifications to
the existing regulations for solid waste
variances and non-waste determinations
in 40 CFR 260.31(c), 40 CFR 260.33 and
40 CFR 260.34 to ensure protection of
human health and the environment and
foster greater consistency on the part of
implementing agencies.

A. Requiring Facilities To Re-Apply for
a Variance or Non-Waste Determination

In the July 2011 DSW proposal, EPA
proposed to revise 40 CFR 260.33(c) to
require facilities to re-apply for a
variance in the event of a change in
circumstances that affects how a
material meets the criteria upon which
a solid waste variance has been based,
as is currently required for non-waste
determinations. Additionally, EPA
requested comment on whether to
require variances and non-waste
determinations to be renewed
periodically, and, if so, what time
period would be appropriate (e.g., two
or five years as suggested in the
preamble to the 2011 July DSW
proposal).
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Comments: Re-Apply for a Variance in
the Event of a Change

The majority of commenters
supported EPA’s proposed change to
require facilities to re-apply for a
variance in the event of change in
circumstances that affects how a
hazardous s