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8 15 U.S.C. 78s(b)(3)(a)(ii). 

9 17 CFR 200.30–3(a)(12). 
1 15 U.S.C.78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

programming, and infrastructure—that 
have risen. The same holds true for 
execution services; despite numerous 
enhancements to Nasdaq’s trading 
platform, absolute and relative trading 
costs have declined. Platform 
competition has intensified as new 
entrants have emerged, constraining 
prices for both executions and for data. 

The vigor of competition for depth 
information is significant and the 
Exchange believes that this proposal 
clearly evidences such competition. 
Nasdaq is offering a new port fee in 
order to keep pace with changes in the 
industry and evolving customer needs. 
It is entirely optional and is geared 
towards attracting new customers, as 
well as retaining existing customers. 

The Exchange has witnessed 
competitors creating new products and 
innovative pricing in this space over the 
course of the past year. Nasdaq 
continues to see firms challenge its 
pricing on the basis of the Exchange’s 
explicit fees being higher than the zero- 
priced fees from other competitors such 
as BATS. In all cases, firms make 
decisions on how much and what types 
of data to consume on the basis of the 
total cost of interacting with Nasdaq or 
other exchanges. Of course, the explicit 
data fees are but one factor in a total 
platform analysis. Some competitors 
have lower transactions fees and higher 
data fees, and others are vice versa. The 
market for this depth information is 
highly competitive and continually 
evolves as products develop and 
change. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act 8. At any time 
within 60 days of the filing of the 
proposed rule change, the Commission 
summarily may temporarily suspend 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. If the Commission 
takes such action, the Commission shall 
institute proceedings to determine 

whether the proposed rule should be 
approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule- 
comments@sec.gov. Please include File 
Number SR–NASDAQ–2012–088 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street NE., Washington, DC 
20549–1090. 

All submissions should refer to File 
Number SR–NASDAQ–2012–088. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NASDAQ–2012–088 and should be 
submitted on or before August 24, 2012. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.9 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2012–18999 Filed 8–2–12; 8:45 am] 
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July 30, 2012. 
Pursuant to Section 19(b)(1)1 of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’)2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on July 18, 
2012, NYSE Arca, Inc. (the ‘‘Exchange’’ 
or ‘‘NYSE Arca’’) filed with the 
Securities and Exchange Commission 
(the ‘‘Commission’’) the proposed rule 
change as described in Items I, II and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend the 
NYSE Arca Equities Schedule of Fees 
and Charges for Exchange Services 
(‘‘Fee Schedule’’). The text of the 
proposed rule change is available on the 
Exchange’s Web site at www.nyse.com, 
at the principal office of the Exchange, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
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4 U.S. CADV means United States Consolidated 
Average Daily Volume for transactions reported to 
the Consolidated Tape and excludes volume on 
days when the market closes early. 

5 The Financial Industry Regulatory Authority, 
Inc. (‘‘FINRA’’), on behalf of the Exchange, will 
review an ETP Holder’s compliance with these 
requirements through an exam-based review of the 
ETP Holder’s internal controls. 

of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend the 

Fee Schedule, as described below, and 
implement the fee changes on August 1, 
2012. 

The Exchange proposes to introduce a 
new Tier and corresponding credit in 
the Fee Schedule for ETP Holders, 
including Market Makers that execute 
an average daily volume (‘‘ADV’’) of 
‘‘Retail Orders’’ during the particular 
month that is 0.40% or more of the U.S. 
Consolidated ADV (‘‘CADV’’).4 For 
purposes of this proposed new ‘‘Retail 
Order Tier’’ and credit, a Retail Order 
would be an agency order that originates 
from a natural person and is submitted 
to the Exchange by an ETP Holder, 
provided that no change is made to the 
terms of the order with respect to price 
or side of market and the order does not 
originate from a trading algorithm or 
any other computerized methodology. 
An ETP Holder that qualifies for the 
proposed Retail Order Tier would 
receive a credit of $0.0032 per share for 
its Retail Orders that provide liquidity 
on the Exchange in Tape A, B and C 
securities. For all other fees and credits, 
Tiered or Basic Rates would apply based 
on the ETP Holder’s qualifying levels. 

The Exchange also proposes to specify 
in the Fee Schedule that an ETP Holder 
that qualifies for the Retail Order Tier 
will not be eligible to qualify for the 
Tape A, Tape B or Tape C Step Up Tier 
rates or the Tape C Step Up Tier 2 rate 
because these ETP Holders that qualify 
for the proposed Retail Order Tier 
would already receive a higher credit for 
Retail Orders that provide liquidity on 
the Exchange. 

An ETP Holder would be required to 
designate certain of its order entry ports 
at the Exchange as ‘‘Retail Order Ports’’ 
and attest, in a form and/or manner 
prescribed by the Exchange, that all 
orders submitted to the Exchange via 
such Retail Order Ports are Retail 
Orders. An ETP Holder would be 
required to designate its Retail Order 
Ports, including adding new Retail 
Order Ports or removing existing Retail 
Order Ports that would no longer be 
used to submit Retail Orders, no later 
than the fifth trading day of the month 
in which the desired change is to 

become effective. The proposed Retail 
Order Tier would be optional for ETP 
Holders. Accordingly, an ETP Holder 
that does not opt to identify qualified 
orders as Retail Orders would choose 
not to (i) designate any of its ports as 
Retail Order Ports, (ii) make an 
attestation to the Exchange, or (iii) 
maintain the policies and procedures 
described below. 

Additionally, an ETP Holder would 
be required to have written policies and 
procedures reasonably designed to 
assure that it will only designate orders 
as Retail Orders if all requirements of a 
Retail Order are met. Such written 
policies and procedures must require 
the ETP Holder to (i) exercise due 
diligence before entering a Retail Order 
to assure that entry as a Retail Order is 
in compliance with the requirements 
specified by the Exchange, and (ii) 
monitor whether orders entered as 
Retail Orders meet the applicable 
requirements. If the ETP Holder 
represents Retail Orders from another 
broker-dealer customer, the ETP 
Holder’s supervisory procedures must 
be reasonably designed to assure that 
the orders it receives from such broker- 
dealer customer that it designates as 
Retail Orders meet the definition of a 
Retail Order. The ETP Holder must (i) 
obtain an annual written representation, 
in a form acceptable to the Exchange, 
from each broker-dealer customer that 
sends it orders to be designated as Retail 
Orders that entry of such orders as 
Retail Orders will be in compliance 
with the requirements specified by the 
Exchange, and (ii) monitor whether its 
broker-dealer customer’s Retail Order 
flow continues to meet the applicable 
requirements.5 

The Exchange further proposes that it 
may disqualify an ETP Holder from 
qualifying for the Retail Order Tier if the 
Exchange determines, in its sole 
discretion, that an ETP Holder has failed 
to abide by the requirements proposed 
herein, including, for example, if an 
ETP Holder designates orders submitted 
to the Exchange as Retail Orders but 
those orders fail to meet any of the 
requirements of Retail Orders. Tiered or 
Basic Rates would apply based on the 
ETP Holder’s qualifying levels for an 
ETP Holder that is disqualified from 
qualifying for the Retail Order Tier. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Securities Exchange 

Act of 1934 (the ‘‘Act’’), in general, and 
furthers the objectives of Section 6(b)(4) 
of the Act, in particular, because it 
provides for the equitable allocation of 
reasonable dues, fees, and other charges 
among its members, issuers and other 
persons using its facilities and does not 
unfairly discriminate between 
customers, issuers, brokers or dealers. 

The Exchange believes that the 
proposed rule change is reasonable, 
equitable and not unfairly 
discriminatory because it would 
encourage ETP Holders to send 
additional Retail Orders to the Exchange 
for execution in order to qualify for an 
incrementally higher credit for such 
executions that add liquidity on the 
Exchange. In this regard, the Exchange 
believes that maintaining or increasing 
the proportion of Retail Orders in 
exchange-listed securities that are 
executed on a registered national 
securities exchange (rather than relying 
on certain available off-exchange 
execution methods) would contribute to 
investors’ confidence in the fairness of 
their transactions and would benefit all 
investors by deepening the Exchange’s 
liquidity pool, supporting the quality of 
price discovery, promoting market 
transparency and improving investor 
protection. 

The Exchange believes that the rate 
proposed for the Retail Order Tier credit 
is reasonable because it is directly 
related to an ETP Holder’s level of Retail 
Order executions during the month. The 
Exchange also believes that the 
proposed rate is reasonable because it is 
consistent with certain other credits, 
such as the Investor Tier 2 credit of 
$0.0032, available to ETP Holders that 
satisfy certain criteria that is related to 
the ETP Holder’s level of trading 
activity on the Exchange. In this regard, 
the Exchange also believes that the 
proposed Retail Order Tier credit is 
equitable and not unfairly 
discriminatory because it would not be 
the only manner of qualifying for a 
credit of $0.0032 per share. 
Additionally, the Exchange believes that 
the proposed Retail Order Tier credit is 
equitable and not unfairly 
discriminatory because it would 
incentivize ETP Holders to submit 
Retail Orders to the Exchange and 
would result in a credit that is 
reasonably related to an exchange’s 
market quality that is associated with 
higher volumes. 

The Exchange believes that requiring 
an ETP Holder to submit an ADV of 
Retail Orders during a month of 0.40% 
or more of CADV is reasonable, 
equitable and not unfairly 
discriminatory because this percentage 
is within a range that the Exchange 

VerDate Mar<15>2010 17:33 Aug 02, 2012 Jkt 226001 PO 00000 Frm 00168 Fmt 4703 Sfmt 4703 E:\FR\FM\03AUN1.SGM 03AUN1T
K

E
LL

E
Y

 o
n 

D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S



46541 Federal Register / Vol. 77, No. 150 / Friday, August 3, 2012 / Notices 

6 For example, Investor Tier 1 requires, in part, 
that an ETP Holder provide liquidity of 0.45% or 
more of CADV in order to qualify for a credit of 
$0.0033 per share for orders that provide liquidity 
on the Exchange. Similarly, Investor Tier 2 requires, 
in part, that an ETP Holder provide liquidity of 
0.60% or more of CADV in order to qualify for a 
credit of $0.0032 per share for orders that provide 
liquidity on the Exchange. Additionally, Investor 
Tier 3 requires, in part, that an ETP Holder provide 
liquidity of between 0.30% and 0.45% of CADV in 
order to qualify for a credit of $0.0030 per share for 
orders that provide liquidity on the Exchange. 

7 15 U.S.C. 78s(b)(3)(A). 
8 17 CFR 240.19b-4(f)(2). 

9 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

believes would incentivize ETP Holders 
to submit Retail Orders to the Exchange 
in order to qualify for the applicable 
credit of $0.0032 per share. The 
Exchange notes that certain other 
existing pricing Tiers within the Fee 
Schedule make credits available to ETP 
Holders that are also based on the ETP 
Holder’s level of activity as a percentage 
of CADV. These existing percentage 
thresholds, depending on other related 
factors and the level of the 
corresponding credits, are both higher 
and lower than the 0.40% proposed 
herein.6 Moreover, like existing pricing 
on the Exchange that is tied to ETP 
Holder volume levels as a percentage of 
CADV, the proposed Retail Order Tier 
credit is equitable and not unfairly 
discriminatory because it would be 
available for all ETP Holders, including 
Market Makers, on an equal and non- 
discriminatory basis. Furthermore, the 
Exchange notes that the proposed Retail 
Order Tier would be optional for ETP 
holders. 

The Exchange believes that excluding 
an ETP Holder that qualifies for the 
Retail Order Tier from the Tape A, Tape 
B and Tape C Step Up Tier rates and the 
Tape C Step Up Tier 2 rate is 
reasonable, equitable and not unfairly 
discriminatory because such orders 
would already receive a higher credit for 
such executions that provide liquidity 
on the Exchange. 

Finally, the Exchange notes that it 
operates in a highly competitive market 
in which market participants can 
readily favor competing venues. In such 
an environment, the Exchange must 
continually review, and consider 
adjusting, its fees and credits to remain 
competitive with other exchanges. For 
the reasons described above, the 
Exchange believes that the proposed 
rule change reflects this competitive 
environment. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change is effective 
upon filing pursuant to Section 
19(b)(3)(A) 7 of the Act and 
subparagraph (f)(2) of Rule 19b-4 8 
thereunder, because it establishes a due, 
fee, or other charge imposed by the 
NYSE Arca. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule- 
comments@sec.gov. Please include File 
Number SR–NYSEArca-2012–77 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549–1090. 
All submissions should refer to File 
Number SR–NYSEArca-2012–77. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 

Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEArca-2012–77 and should be 
submitted on or before August 24, 2012. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.9 

Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2012–19030 Filed 8–2–12; 8:45 am] 
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July 30, 2012. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on July 24, 
2012, The NASDAQ Stock Market LLC 
(‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 
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