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Applicants also request that the order
exempt ACIS and any entity that now or
in the future acts as principal
underwriter, or broker or dealer if
registered under the Securities
Exchange Act of 1934, as amended
(“Exchange Act”’), with respect to the
transactions described in the
application.

3. Consistent with its fiduciary
obligations under the Act, each
Applicant Fund’s board of directors will
review the advisory fees charged by the
Applicant Fund’s Adviser to ensure that
they are based on services provided that
are in addition to, rather than
duplicative of, services provided
pursuant to the advisory agreement of
any investment company in which the
Applicant Fund may invest.

Applicants’ Legal Analysis

1. Section 12(d)(1)(A) of the Act
provides that no registered investment
company (“‘acquiring company’’) may
acquire securities of another investment
company (“‘acquired company”’) if such
securities represent more than 3% of the
acquired company’s outstanding voting
stock or more than 5% of the acquiring
company’s total assets, or if such
securities, together with the securities of
other investment companies, represent
more than 10% of the acquiring
company’s total assets. Section
12(d)(1)(B) of the Act provides that no
registered open-end investment
company may sell its securities to
another investment company if the sale
will cause the acquiring company to
own more than 3% of the acquired
company’s voting stock, or cause more
than 10% of the acquired company’s
voting stock to be owned by investment
companies and companies controlled by
them.

2. Section 12(d)(1)(G) of the Act
provides, in part, that section 12(d)(1)
will not apply to securities of an
acquired company purchased by an
acquiring company if: (i) The acquired
company and acquiring company are
part of the same group of investment
companies; (ii) the acquiring company
holds only securities of acquired
companies that are part of the same
group of investment companies,
government securities, and short-term
paper; (iii) the aggregate sales loads and
distribution-related fees of the acquiring
company and the acquired company are
not excessive under rules adopted
pursuant to section 22(b) or section
22(c) of the Act by a securities
association registered under section 15A
of the Exchange Act or by the

accordance with the terms and condition in the
application.

Commission; and (iv) the acquired
company has a policy that prohibits it
from acquiring securities of registered
open-end investment companies or
registered unit investment trusts in
reliance on section 12(d)(1)(F) or (G) of
the Act.

3. Rule 12d1-2 under the Act permits
a registered open-end investment
company or a registered unit investment
trust that relies on section 12(d)(1)(G) of
the Act to acquire, in addition to
securities issued by another registered
investment company in the same group
of investment companies, government
securities, and short-term paper: (i)
Securities issued by an investment
company that is not in the same group
of investment companies, when the
acquisition is in reliance on section
12(d)(1)(A) or 12(d)(1)(F) of the Act; (ii)
securities (other than securities issued
by an investment company); and (iii)
securities issued by a money market
fund, when the investment is in reliance
on rule 12d1-1 under the Act. For the
purposes of rule 12d1-2, “‘securities”
means any security as defined in section
2(a)(36) of the Act.

4. Section 6(c) of the Act provides that
the Commission may exempt any
person, security, or transaction from any
provision of the Act, or from any rule
under the Act, if such exemption is
necessary or appropriate in the public
interest and consistent with the
protection of investors and the purposes
fairly intended by the policies and
provisions of the Act.

5. Applicants state that the Applicant
Funds will comply with rule 12d1-2
under the Act, but for the fact that the
Applicant Funds may invest a portion of
their assets in Other Investments.
Applicants request an order under
section 6(c) of the Act for an exemption
from rule 12d1-2(a) to allow the
Applicant Funds to invest in Other
Investments while investing in
Underlying Funds. Applicants assert
that permitting the Applicant Funds to
invest in Other Investments as described
in the application would not raise any
of the concerns that the requirements of
section 12(d)(1) were designed to
address.

Applicants’ Condition

Applicants agree that any order
granting the requested relief will be
subject to the following condition:

Applicants will comply with all
provisions of rule 12d1-2 under the Act,
except for paragraph (a)(2) to the extent
that it restricts any Applicant Fund from
investing in Other Investments as
described in the application.

For the Commission, by the Division of
Investment Management, under delegated
authority.

Kevin M. O’Neill,

Deputy Secretary.

[FR Doc. 2011-32370 Filed 12-16-11; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?2
notice is hereby given that on November
30, 2011, NYSE Amex LLC (the
“Exchange” or “NYSE Amex”) filed
with the Securities and Exchange
Commission (‘“Commission’’) the
proposed rule change as described in
Items I, II, and III below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend the
NYSE Amex Options Fee Schedule
(“Fee Schedule”) for Qualified
Contingent Cross (“QCC”’) trades. The
proposed change will be operative on
December 1, 2011. The text of the
proposed rule change is available at the
Exchange, the Commission’s Public
Reference Room, and http://www.nyse.
com.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of those statements may be examined at
the places specified in Item IV below.
The Exchange has prepared summaries,
set forth in sections A, B, and C below,

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
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of the most significant parts of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to amend the
Fee Schedule for QCC trades.3
Specifically, the Exchange proposes to
exclude Customer-to-Customer QCC
trades from the existing Floor Broker
Rebate of $.03 per contract, which the
Exchange inadvertently did not do
when QCC fees were implemented in
September 2011.4 The Exchange notes
that there is no execution charge for a
Customer-to-Customer QCC trade and as
such, including such non-revenue
generating trades among those that
generate a rebate for Floor Brokers is not
economic for the Exchange and does not
provide an offsetting benefit to other
market participants, for example, by
bringing additional order flow to the
Exchange. The Exchange notes that at
least one other exchange similarly
excludes free customer-to-customer
trades from floor broker rebates, and
thus such a practice is not novel.®

The proposed changes will be
operative on December 1, 2011.

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with
the provisions of Section 6(b) ¢ of the
Securities Exchange Act of 1934 (the
“Act”), in general, and Section 6(b)(4) 7
of the Act, in particular, in that it is
designed to provide for the equitable
allocation of reasonable dues, fees, and
other charges among its members and
other persons using its facilities. The
Exchange believes that the proposed
change is reasonable, equitable, and not
unfairly discriminatory because it will

3The QCC permits an NYSE Amex ATP Holder
to effect a qualified contingent trade (“QCT”) in a
Regulation NMS stock and cross the options leg of
the trade on the Exchange immediately upon entry
and without order exposure if the order is for at
least 1,000 contracts, is part of a QCT, and is
executed at a price at least equal to the NBBO, as
long as there are no Customer Orders in the
Exchange’s Consolidated Book at the same price.
See Securities Exchange Act Release No. 65047
(August 5, 2011), 76 FR 49812 (August 11, 2011)
(SR-NYSEAmex—2011-56).

4 See Securities Exchange Act Release No. 65472
(October 3, 2011), 76 FR 62887 (October 11, 2011)
(SR-NYSEAmex—-2011-72).

5 See Nasdaq PHLX LLC Fee Schedule, Section
VII, at 18 (excluding various executions, including
Customer-to-Customer trades, from the Options
Floor Broker Subsidy), available at http://www.
nasdagtrader.com/content/marketregulation/
membership/phlx/feesched.pdf.

615 U.S.C. 78f(b).

715 U.S.C. 78f(b)(4).

apply uniformly to all Floor Brokers and
it is not economic for the Exchange to
pay a Floor Broker Rebate for a trade
that does not generate trade execution
revenues for the Exchange or provide
any offsetting benefits to market
participants generally, for example, by
bringing additional order flow to the
Exchange. Under such circumstances,
the Exchange believes that it would be
unfair to market participants that are not
Floor Brokers to continue to pay Floor
Brokers the Floor Broker Rebate from
the general revenues of the Exchange.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were solicited
or received with respect to the proposed
rule change.

I1I. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change is effective
upon filing pursuant to Section
19(b)(3)(A) & of the Act and
subparagraph (f)(2) of Rule 19b—4 9
thereunder, because it establishes a due,
fee, or other charge imposed by the
Exchange. At any time within 60 days
of the filing of such proposed rule
change, the Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is necessary or appropriate in the
public interest, for the protection of
investors, or otherwise in furtherance of
the purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
NYSEAmex—2011-95 on the subject
line.

815 U.S.C. 78s(b)(3)(A).
917 CFR 240.19b—4(f)(2).

Paper Comments

e Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549-1090.

All submissions should refer to File
Number SR-NYSEAmex—2011-95. This
file number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NW.,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. Copies of such filing
also will be available for inspection and
copying at the principal office of the
Exchange. All comments received will
be posted without change; the
Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR—
NYSEAmex—2011-95 and should be
submitted on or before January 9, 2012.
For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.10

Kevin M. O’Neill,

Deputy Secretary.

[FR Doc. 2011-32355 Filed 12-16-11; 8:45 am]
BILLING CODE 8011-01-P

1017 CFR 200.30-3(a)(12).
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