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SUMMARY: The Federal Energy
Regulatory Commission affirms its basic
determinations in Order No. 890,
granting rehearing and clarification
regarding certain revisions to its
regulations and the pro forma open-
access transmission tariff, or OATT,
adopted in Order Nos. 888 and 889 to
ensure that transmission services are
provided on a basis that is just,
reasonable, and not unduly
discriminatory. The reforms affirmed in
this order are designed to: (1)
Strengthen the pro forma OATT to
ensure that it achieves its original
purpose of remedying undue
discrimination; (2) provide greater
specificity to reduce opportunities for
undue discrimination and facilitate the
Commission’s enforcement; and (3)
increase transparency in the rules
applicable to planning and use of the
transmission system.
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I. Introduction

1. On February 16, 2007, the
Commission issued Order No. 890,
addressing and remedying opportunities
for undue discrimination under the pro
forma Open Access Transmission Tariff
(OATT) adopted in Order No. 888.2 The
pro forma OATT was intended to foster
greater competition in wholesale power
markets by reducing barriers to entry in
the provision of transmission service. In
the ten years since Order No. 888,
however, flaws in the pro forma OATT
undermined its ability to realize the
core objective of remedying undue
discrimination. The Commission acted
in Order No. 890 to correct these flaws

1 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
72 FR 12,266 (March 15, 2007), FERC Stats. & Regs.
q 31,241 (2007) (Order No. 890).

2 Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. 1 31,036 (1996), order on reh’g, Order

No. 888-B, 81 FERC { 61,248 (1997), order on reh’g,

Order No. 888-C, 82 FERC { 61,046 (1998), aff’d

in relevant part sub nom. Transmission Access
Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir.
2000) (TAPS v. FERC), aff’d sub nom. New York v.
FERC, 535 U.S. 1 (2002).

by reforming the terms and conditions
of the pro forma OATT in several
critical areas, including the calculation
of available transfer capability (ATC),
the planning of transmission facilities,
and the conditions of services offered by
each transmission provider.

2. Many have expressed support of
the Commission’s reforms. Greater
specificity regarding the transmission
provider’s obligations under its OATT
will reduce opportunities for the
exercise of undue discrimination, make
undue discrimination easier to detect,
and facilitate the Commission’s
enforcement of the tariff. Greater
transparency in the rules applicable to
the planning and use of the
transmission system will help both
transmission providers and customers
comply with applicable tariff
requirements. Although we grant
rehearing and clarification below to
address certain implementation issues
raised by petitioners, we leave in place
the fundamental reforms adopted in
Order No. 890.

3. At the outset, we note that work is
well underway to develop consistent
practices governing the calculation of
ATC, in coordination with the North
American Electric Reliability
Corporation (NERC) and the North
American Energy Standards Board
(NAESB). Eliminating the broad
discretion that transmission providers
currently have in calculating ATC will
increase nondiscriminatory access to the
grid and ensure that customers are
treated fairly in seeking alternative
power supplies. We commend
transmission providers for the
substantial resources they have
dedicated to this process and NERC and
NAESB for their leadership in guiding
the standardization effort.

4. We also commend transmission
providers for the substantial resources
dedicated to the development of
transmission planning processes in
response to Order No. 890.
Transmission providers and
stakeholders recently submitted tariff
proposals that will govern transmission
planning under the pro forma OATT.
Transmission planning is critical
because it is the means by which
customers consider and access new
sources of energy and have an
opportunity to explore the feasibility of
non-transmission alternatives. It is
therefore vital for each transmission
provider to open its transmission
planning process to customers,
coordinate with customers regarding
future system plans, and share
necessary planning information with
customers.
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5. In addition, transmission providers
have implemented new service options
for long-term firm point-to-point
customers and adopted modifications to
other services. Instead of denying a
long-term request for point-to-point
service because as little as one hour of
service is unavailable, transmission
providers must now consider their
ability to offer a modified form of
planning redispatch or a new
conditional firm option to accommodate
the request. This increases opportunities
to efficiently utilize transmission by
eliminating artificial barriers to use of
the grid. Charges for energy and
generation imbalances also have been
standardized, including relaxed
penalties for intermittent resources.
This standardization reduces the
potential for undue discrimination,
increases transparency, and reduces
confusion in the industry that resulted
from the prior lack of consistency.

6. Taken together, these and other
reforms adopted in Order No. 890 will
better enable the pro forma OATT to
achieve the core object of remedying
undue discrimination in the provision
of transmission service. The
Commission therefore rejects requests to
eliminate, or substantially modify, the
various reforms adopted in Order No.
890.3 We address each of the arguments
made by petitioners in turn. We also
address comments received in response
to the technical conference held by
Commission staff on July 30, 2007,
regarding certain issues related to the
designation and termination of network
resources, in section III.D.5.4

II. Need for and Applicability of Order
No. 888

A. The Need for Reform

7. As the Commission noted in Order
No. 888, it is in the economic self-
interest of transmission monopolists to

3 A list of petitioners filing requests for rehearing
and/or clarification is provided in Appendix A. The
requests for rehearing filed by American
Transmission, Bonneville, EPSA, Pacific Northwest
Parties, and REPIO are deficient because they fail
to include a Statement of Issues section separate
from the arguments made, as required by Rule 713
of the Commission’s Rules of Practice and
Procedure. See 18 CFR 385.713(c)(2). Consistent
with Rule 713, we deem these petitioners to have
waived the particular issues for which they seek
rehearing. We also reject TranServ’s request for
rehearing for having been filed late, in violation of
section 313(a) of the Federal Power Act (FPA). See
16 U.S.C. 8351(a). The Commission does consider,
however, these petitioners’ requests for
clarification, to the extent they are not in fact
requests for rehearing. We also address the merits
of each request for rehearing to demonstrate that,
had they been considered, our decision would be
unchanged.

4 A list of parties filing comments in response to
the July 30, 2007 technical conference is provided
in Appendix B.

deny transmission to competitors or to
offer transmission on a basis that is
inferior to that which they provide
themselves.5 The Commission sought to
remedy that potential for discrimination
through adoption of the pro forma
OATT in Order No. 888. Despite the
many accomplishments of Order No.
888, the Commission determined in
Order No. 890 that the existing pro
forma OATT continued to allow
transmission providers substantial
discretion in implementing some of its
basic requirements. This discretion, in
turn, created substantial opportunities
for undue discrimination. Order No. 890
reformed the pro forma OATT to limit
opportunities for undue discrimination
and promote efficient use of the grid.

8. In Order No. 890, the Commission
rejected arguments that it was relying on
unsubstantiated allegations of
discriminatory conduct to justify its
reforms. Although certain commenters
did allege discriminatory conduct in
response to the Notice of Proposed
Rulemaking (NOPR) initiating this
proceeding,® the Commission made
clear that it was not making specific
factual findings of discrimination and
that such specific findings were not
required in order for it to promulgate a
generic rule to eliminate undue
discrimination.” The Commission
explained that it had ample grounds to
act as necessary to limit opportunities
for undue discrimination that continue
to exist under the pro forma OATT.

Requests for Rehearing and Clarification

9. Many petitioners agree with the
Commission on rehearing that reforms
to the pro forma OATT are needed
because there continues to be both the
opportunity and incentive for
transmission providers to engage in
undue discrimination.8 Two petitioners,
however, seek rehearing of that finding
as sufficient justification for adopting
the reforms set forth in Order No. 890.

10. E.ON U.S. argues that the
Commission has not presented any
actual evidence of discrimination or
opportunities for undue discrimination.
Without actual evidence of
discrimination, E.ON U.S. argues that
the Commission lacks reasoned support
for its finding that the reforms adopted

5Order No. 888 at 31,682.

6 Preventing Undue Discrimination and
Preference in Transmission Service, Notice of
Proposed Rulemaking, 71 FR 32,636 (Jun. 6, 2006),
FERC Stats. & Regs. T 32,603 (2006) (NOPR).

7 See Order No. 890 at P 41 (citing Transmission
Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff’d sub nom., New York v. FERC,
535 U.S. 1 (2002); National Fuel Gas Supply Corp
v. FERC, 468 F.3d 831 (D.C. Cir. 2006)).

8 See e.g., Constellation, MISO, NRECA, Powerex,
PSEG, and TAPS.

in Order No. 890 are necessary to
remedy undue discrimination. E.ON
U.S. states a particular concern for the
cost of implementing these reforms.
E.ON U.S. contends that, absent
evidence of unduly discriminatory
behavior, the burdensome nature of
compliance with Order No. 890
outweighs the benefits of its reforms.

11. Southern expresses similar
concern that Order No. 890 lacks actual
findings of discrimination. Southern
claims that the theoretical claims of
discrimination relied upon by the
Commission are attenuated and
inconsistent with statements
discouraging commenters from making
sweeping generalizations regarding
undue discrimination. Rather than
predicating Order No. 890 on the
Commission’s authority to prevent
undue discrimination, Southern
suggests that the Commission clarify
that it is promulgating these reforms
pursuant to its authority to ensure just
and reasonable rates and not to prevent
undue discrimination.

12. Southern also argues that the
Commission failed to acknowledge
other legal requirements and processes
adopted after issuance of Order No. 888
that mitigate a transmission provider’s
incentives to discriminate, such as the
Standards of Conduct, enforcement
audits, new civil penalty authority, and
mandatory reliability standards.
Southern contends that transmission
providers have a pecuniary incentive to
grant, rather than deny, customer
requests since doing so provides
additional OATT revenues. Southern
argues that the Commission appears to
equate discretion with opportunities for
discrimination, yet in certain
circumstances expressly acknowledges
that the transmission provider retains
discretion in certain activities.

Commission Determination

13. The Commission concluded in
Order No. 890 that reforms to the pro
forma OATT were necessary to address
remaining opportunities for undue
discrimination by transmission
providers. Despite the efforts of Order
No. 888 and our subsequent reforms,
including those cited by Southern,
opportunities for undue discrimination
continued to exist. Under section 206 of
the FPA, the Commission has a
continuing obligation to “determine
whether any rule, regulation, practice or
contract affecting rates for such
transmission or sale for resale is unduly
discriminatory or preferential, and must
prevent those contracts and practices
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that do no meet this standard.” ® The
Commission’s finding that continuing
opportunities to discriminate exist
therefore supports our action under FPA
section 206 to adopt changes to the pro
forma OATT. Upon review of the
extensive record of this proceeding,
including the support of a vast majority
of commenters, the Commission
remains convinced that the particular
reforms adopted in Order No. 890 are
appropriate to satisfy our obligation to
remedy undue discrimination.

14. We reject E.ON U.S.” arguments
that, without actual evidence of undue
discrimination, Order No. 890 lacks
reasoned support. As the Commission
explained in Order No. 890, the courts
have made clear that the Commission
need not make specific factual findings
of discrimination in order to promulgate
a generic rule to eliminate undue
discrimination. In Associated Gas
Distributors v. FERC, the D.C. Circuit
Court explained that the promulgation
of generic rate criteria involves the
determination of policy goals and the
selection of the means to achieve
them.10 The court concluded that, just
as courts do not insist on empirical data
for every proposition upon which the
selection depends, ““[algencies do not
need to conduct experiments in order to
rely on the prediction that an
unsupported stone will fall.” 21 The
Commission exercised this authority in
Order No. 890, discussing with
particularity the concerns motivating
each of the reforms adopted. As it did
in Order No. 888, the Commaission
properly acted to limit continuing
opportunities for undue discrimination,
not to remedy actual instances of undue
discrimination.

15. We acknowledge, as argued by
Southern, that it is appropriate for
transmission providers to retain
discretion in some areas and that such
discretion does not necessarily equate to
discrimination. It is also true that some
OATT revenues may increase as
requests for service are granted (such as
for point-to-point requests), rather than
denied. This is not always or even
predominantly the case, however, given
that rates for network service are based
on load-ratio shares and revenues do not
increase with designations of network
resources unless new facilities are
constructed. Moreover, there are
competing incentives for a transmission
provider to deny or restrict service to
customers in certain circumstances and
allowing broad discretion in such areas
is no longer appropriate. The

9Order No. 888 at 31,669.
10824 F.2d 981 (D.C. Cir. 1987).
11 [d. at 1008.

Commission identified these areas in
Order No. 890, including the calculation
of ATC, planning for transmission
needs, and the provision of certain
transmission services, and acted to
remedy potential discrimination in each
area. Notwithstanding the other legal
requirements and processes cited by
Southern, the Commission concluded in
Order No. 890 that the reforms adopted
were necessary based on a decade of
experience administering the pro forma
OATT. While the Standards of Conduct,
audit procedures, and enhanced
authority under the Energy Policy Act of
2005 (EPAct 2005) 12 have aided the
Commission in fulfilling its obligations
under the FPA, the reforms adopted in
Order No. 890 are also necessary to
reduce opportunities for the exercise of
undue discrimination, make undue
discrimination easier to detect, and
facilitate the Commission’s enforcement
of the open access requirements.

16. We appreciate that a significant
amount of resources must be dedicated
to implementation of the reforms
adopted in Order No. 890 by
transmission providers. We believe the
burden of implementing these reforms is
fully justified by the need to eliminate
remaining opportunities for undue
discrimination in the administration
and implementation of open access
requirements under the pro forma
OATT. We note, moreover, that these
reforms will benefit transmission
providers seeking to comply with our
regulations in good faith by providing
more clarity regarding the requirements
of the pro forma OATT previously left
open to interpretation, thereby
decreasing the possibility of disputes
with transmission customers and
enforcement actions by the Commission.
The ability of transmission customers to
misuse the tariffs to their own
advantage, particularly in the
scheduling process, has similarly been
addressed. Taken together, we conclude
that the benefits of our reforms
outweigh the associated costs of
implementation.

B. Core Elements of Order No. 888 That
Are Retained

17. Although Order No. 890
introduced many important reforms, the
Commission also retained many core
elements from Order No. 888. As noted
in the NOPR, many provisions of Order
No. 888 enjoy broad support from many
sectors of the industry and the
Commission did not intend in this
proceeding to pursue the same level of
industry restructuring undertaken there.

12 Pub. L. No. 109-58, 119 Stat. 594 (to be
codified in scattered titles of the U.S.C.).

Rather, the Commission intended Order
No. 890 to strengthen the pro forma
OATT while retaining the fundamental
structure articulated in Order No. 888.
18. The Commission thus retained the
existing boundaries between wholesale
and retail service drawn in Order No.
888. The Commission also retained the
native load priority established in Order
No. 888. The Commission stated that
this priority continues to strike the
appropriate balance between the
transmission provider’s need to meet its
native load obligations and the needs of
other entities to obtain service from the
transmission provider to meet their own
obligations. Order No. 890 also did not
alter the types of services required
under Order No. 888, i.e., network
service and point-to-point service.
Finally, the Commission retained the
functional unbundling requirement
promulgated in Order No. 888.

Requests for Rehearing and Clarification

19. South Carolina E&G objects to the
Commission’s decision to retain the
native load priority established in Order
No. 888, arguing that FPA section 217
requires further protection for native
load service. South Carolina E&G states
that the native load priority adopted
under Order No. 888 was implemented
so that all customers, native load and
non-native load, would be entitled to
equivalent, nondiscriminatory service.13
South Carolina E&G argues that FPA
section 217(k) now entitles load-serving
entities (LSEs) to use their transmission
systems to meet their state-law imposed
native load service obligations and that
this entitlement can no longer be
deemed discriminatory under the FPA.
To the extent an OATT provision
compromising native load service is
grounded in a finding of undue
discrimination, South Carolina E&G
argues that it must yield to the need to
meet native load service obligations.

20. Joined by South Carolina
Regulatory Staff, South Carolina E&G
objects in particular to the
Commission’s decision to retain equal
curtailment priority for all firm
service.1* These petitioners argue that
requiring transmission providers to
curtail service to network and point-to-
point customers on a basis comparable
to the curtailment of service to native
load customers unfairly exalts non-
native customers at the expense of the

13 Citing Louisville Gas & Elec. Co., 114 FERC
61,282 at P 125 (2006).

14 South Carolina E&G and South Carolina
Regulatory Staff also argue that reforms related to
planning redispatch and conditional firm, rollover
rights, and capacity reassignment are in violation of
FPA section 217. We address those arguments in
sections II1.D.1, II1.D.2, and III.C.3 respectively.
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native load that financed the
transmission system. They also contend
the Commission’s decision is
inconsistent with Northern States Power
Co. v. FERC,*s which they argue
prohibits mandating comparable
curtailment priority among native load
and non-native load services in the face
of a state commission edict requiring a
transmission provider to give its native
load top curtailment priority. In their
view, this precedent must be read
broadly in light of enactment of FPA
section 217(k), which they contend
peremptorily counters any argument
that priority for native load would be
discriminatory.

21. E.ON LSE similarly argues that
FPA section 217 categorically protects
an LSE’s use of firm transmission
service to the extent that such
transmission service is required to meet
the LSE’s service obligation. E.ON LSE
asks the Commission to allow LSEs to
deviate from the requirements of Order
No. 890 in circumstances where, in the
LSE’s good faith judgment, compliance
would adversely affect the provision of
firm transmission service to native load
protected by FPA section 217.

22. TDU Systems request clarification
or rehearing to confirm that there is no
preference under the reformed pro
forma OATT for a public utility
transmission provider’s native load over
the service obligations of other LSEs
that use their transmission system. TDU
Systems argue that section 217(a) of the
FPA does not distinguish between the
service obligations of transmission
providers and the service obligations of
their load serving customers and,
therefore, neither should the pro forma
OATT.

Commission Determination

23. The Commission affirms the
decision to retain the native load
protections embodied in Order No. 888,
as enhanced by the reforms adopted in
Order No. 890. In Order No. 888, the
Commission gave public utilities the
right to reserve existing transmission
capacity needed for native load growth
reasonably forecasted within the
utility’s current planning horizon.6 The
Commission also allowed transmission
providers to restrict rollover rights
based on reasonably forecasted need at
the time the contract is executed.”
Contrary to petitioner’s assertions, the
native load protections affirmed in
Order No. 890 satisfy the requirements
of FPA section 217. Section 217 applies
not only to distribution utilities

15176 F.3d 1090 (8th Cir. 1999).
16 See Order No. 888 at 31,394.
17 See id. at 31,745.

providing service to end-users, but also
to electric utilities with long-term
contracts to provide service to a
distribution utility.18 Congress placed
each of these types of customers on
equal footing, regardless of their status
as a network or firm point-to-point
customer under the pro forma OATT or
a transmission provider serving its
native load. We therefore disagree with
petitioners that section 217 requires the
Commission to give top curtailment
priority solely to network customers or
the transmission provider serving native
load.

24. We decline to allow LSEs to
deviate from the requirements of the pro
forma OATT as they believe necessary
to serve their native load, as suggested
by E.ON LSE. Section 217 is intended to
facilitate the ability of all utilities using
firm transmission to meet their long-
term service obligations, which the
statute defines broadly to include not
only service to end-users, but also
distribution utilities serving end-
users.1? The requirements of the pro
forma OATT and the reforms adopted in
Order No. 890 appropriately balance the
needs of these various classes of
transmission customers, including the
transmission provider’s native load, LSE
customers serving network load, and
other firm users of the system. This is
entirely consistent with, if not expressly
required by, FPA section 217.

C. Scope and Applicability of Order No.
890

25. The reforms adopted in Order No.
890 apply to all transmission providers,
including Commission-approved
regional transmission organizations
(RTOs) and independent system
operators (ISOs), and non-public utility
transmission providers with reciprocity
obligations. The particular process for
implementing certain of the reforms
adopted in Order No. 890 varied
depending on the type of transmission
provider at issue.

26. For those transmission providers
that have not been approved as ISOs or

18 See EPAct 2005 sec. 1233(a)(3) (to be codified
at section 217(a)(3) of the FPA, 16 U.S.C.
824q(a)(3)). Petitioners’ reliance on Northern States
Power Co. v. FERC, 176 F.3d 1090 (8th Cir. 1999),
is therefore misplaced. As the Commission has
explained, the court upheld our authority to require
pro rata curtailment of both network/native load
and firm point-to-point service except in the limited
circumstance when it would require the shedding
of bundled retail load. Indeed, FPA section 217
could be read to grant electric utilities with long-
term contracts to provide service to a distribution
utility equal curtailment priority with other LSEs
even in that limited situation, although we decline
to address that argument here as it has not been
raised on rehearing.

19 See EPAct 2005 sec 1233(a) (to be codified at
section 217(a) of the FPA, 16 U.S.C. 824q(a)).

RTOs, and whose facilities are not
under the control or within the footprint
of an ISO or RTO, Order No. 890
established a two-tiered compliance
process for adopting the non-rate terms
and conditions of the revised pro forma
OATT. These transmission providers
were directed to submit FPA section 206
compliance filings that contain the
revised non-rate terms and conditions of
the revised pro forma OATT within 60
days after publication of the order in the
Federal Register.2° Any of these
transmission providers that wished to
retain a previously-approved variation
from the Order No. 888 pro forma OATT
that was substantively affected by a
reform adopted in Order No. 890 were
directed to submit, within 30 days after
publication of Order No. 890 in the
Federal Register, a request under FPA
section 205 to retain those previously-
approved variations, provided they
continued to be consistent with or
superior to the revised pro forma OATT
adopted in Order No. 890.

27.1S0O and RTO transmission
providers were directed to submit FPA
section 206 compliance filings, within
210 days after the publication of Order
No. 890 in the Federal Register, that
contain the non-rate terms and
conditions set forth in Order No. 890 or
that demonstrate that their existing tariff
provisions are consistent with or
superior to the revised provisions of the
pro forma OATT. Transmission-owning
members of ISOs and RTOs, and non-
ISO/RTO transmission providers within
the footprint of an ISO or RTO, were
similarly directed to make any
necessary tariff filings within 210 days
of its publication in the Federal
Register.

28. With regard to non-public utility
transmission providers, the Commission
retained the reciprocity language of the
Order No. 888 pro forma OATT with a
few modifications. First, the
Commission updated the language to
contain references to ISOs and RTOs,
requiring transmission customers that
are members of, or that take service
from, an ISO/RTO to make comparable
service available to other members of
the ISO/RTO. As proposed in the NOPR,
the Commission did not adopt a generic
rule to implement FPA section 211A,
which allows the Commission to require
an unregulated transmitting utility to
provide transmission services at rates
that are comparable to those it charges
itself and under non-rate terms and

20 The Commission subsequently extended by 60
days the date on which the reforms adopted in
Order No. 890 would have otherwise been effective.
See Preventing Undue Discrimination and
Preference in Transmission Service, 119 FERC
161,037 (2007) (April 11 Order).
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conditions that are comparable to those
it applies to itself, and are not unduly
discriminatory or preferential. The
Commission instead explained that it
would follow a case-by-case approach to
implementing FPA section 211A.

Requests for Rehearing and Clarification

29. Few petitioners question the
applicability of Order No. 890, although
some are concerned with the timing of
the compliance actions required by the
Commission. Southern asks the
Commission to grant rehearing and
extend the initial compliance deadlines
by 60 days and to remain open to
further requests for extension if the
deadlines set forth in Order No. 890
cannot be met. Mid American asks the
Commission to extend the effective date
for the revisions to the pro forma OATT
to the first day of the month following
the effective date of these reforms.
MidAmerican contends that it will be
burdensome for transmission providers
and confusing to transmission
customers to implement the reforms
adopted in Order No. 890 in the middle
of a billing cycle.

30. TDU Systems express concern
with the burden of reviewing section
205 filings by transmission providers
seeking a determination from the
Commission that a previously-approved
variation from Order No. 888 continues
to be consistent with or superior to the
revised pro forma OATT. TDU Systems
contend that reviewing and evaluating
these filings will be a large and time-
consuming process. TDU Systems ask
the Commission to allow transmission
customers 45 days to perform their own
evaluation and comment upon these
filings, while retaining a 90-day
deadline for the Commission to process
the filings. Alternatively, TDU Systems
request rehearing of the Commission’s
decision not to stagger the due dates for
the various compliance filings required
in Order No. 890.

31. Although they recognize that
Order No. 890 preserves existing
waivers of the obligations to file an
OATT, Unitil and Alcoa seek explicit
confirmation that their waivers of the
obligation to maintain an Open Access
Same-Time Information System (OASIS)
site are still valid. Unitil notes that the
Commission has found that it does not
operate or control an interstate
transmission grid.2? In addition, Unitil
states that it voluntarily offers relevant
information to ISO-NE for posting on its
OASIS Web site. Similarly, Alcoa notes
that the Commission has granted waiver
of OASIS requirements to its Long Sault

21 Cjting Northern States Power Co., 76 FERC
161,250 at 62,297 (2002).

division, which owns five transmission
lines in northern New York connecting
Alcoa to its electric energy suppliers.22
Thus, Unitil and Alcoa seek
confirmation that the Commission did
not intend the OASIS requirements
outlined in Order No. 890 to apply to
their operations.

32. NRECA requests clarification, or
in the alternative rehearing, that the
Commission did not intend in Order No.
890 to extend reciprocity obligations
beyond transmission owning members
of an ISO or RTO. NRECA contends that
the Commission’s modification to the
pro forma OATT creates ambiguity by
imposing the reciprocity obligation for
all “members” of an ISO or RTO.
NRECA points out that some members
of ISOs and RTOs do not own
transmission, such as transmission
dependent utilities, state regulatory
authorities and eligible end-use
customers. NRECA argues that
expanding the reciprocity obligation to
require non-public utility transmission
providers to provide service to non-
transmission owning members of an ISO
or RTO would contradict Commission
precedent 23 and be unsupported by the
record in this proceeding.

33. WSPP requests that the
Commission establish a date by which
it must submit a compliance filing
containing the non-rate terms and
conditions of the revised pro forma
OATT. WSPP states that it is neither a
transmission provider nor an RTO/ISO
and, instead, only has a limited open
access transmission tariff on file with
the Commission. WSPP states that this
tariff only applies to its transmission-
owning members that do not otherwise
have an OATT.

Commission Determination

34. In the April 11 Order, the
Commission granted requests by EEI
and others to extend by 60 days the date
by which transmissions providers
outside of ISO/RTO regions would have
to submit compliance filings containing
the non-rate terms and conditions of the
revised pro forma OATT.24 Southern’s
request for rehearing on this point is
therefore moot. Similarly, we reject as
unnecessary TDU Systems’ request to
allow transmission customers additional
time to evaluate and comment upon
compliance filings. These filings have
already been made, comments have
been filed, and in many cases orders
addressing the filings have been issued.

22 Citing Alcoa Power Generating, Inc. (Long Sault
Division), 116 FERC { 61,257 (2006).

23 Citing American Transmission Co. LLC, 95
FERC q 61,387 (2001).

24 April 11 Order at P 20.

35. The Commission also determined
in the April 11 Order that it would be
reasonable for a transmission provider
to request that the imbalance-related
provisions in Schedule 4 and Schedule
9 of the pro forma OATT be made
effective on the first day of the billing
cycle following the effectiveness of the
underlying imbalance-related reforms.25
MidAmerican does not explain or
otherwise justify the need to delay the
effectiveness of any other reforms until
the following billing cycle. We therefore
reject as moot MidAmerican’s request to
extend the effective date of the
imbalance-related reforms adopted in
Order No. 890 until the following billing
cycle and reject as unsupported its
request to extend the effective date of all
other reforms adopted in Order No. 890.

36. The Commission made clear in
Order No. 890 that the reforms therein
were not intended to disturb any
existing waivers of the obligation to file
an OATT or otherwise offer open access
transmission service.26 The criteria for
waiver of Order No. 890, moreover,
remains unchanged from that used to
evaluate the requests for waiver under
Order Nos. 888 and 889. Revocation of
any waivers will continued to be
considered on a case-by-case basis in
response to concerns raised by
interested parties. We clarify that this
applies equally to existing waivers of
Order No. 889 and requirements to
maintain an OASIS site.

37. We grant rehearing, in response to
NRECA, to revise section 6 of the pro
forma OATT to require a customer that
is a member of or that takes service from
an RTO or ISO to provide comparable
service, to the extent it owns
transmission facilities, only to the
transmission-owning members of the
RTO or ISO. The Commission has
expressed concern in the past that
failure to grant reciprocity to
transmission-owning members of an
RTO or ISO would cause those members
to lose the right to reciprocity solely as
a result of participating in the RTO or
1SO.27 We did not intend to expand that
obligation in Order No. 890 to other
members of an RTO or ISO when
revising the language of section 6 of the
pro forma OATT to refer to RTOs and
1SOs.

38. Below the Commission adopts
various other revisions to the pro forma
OATT in response to requests for
rehearing and clarification. These
revisions do not disturb the

25 [d. at P 22.

26 See Order No. 890 at P 135, n.105.

27 See American Transmission Company LLC, 93
FERC { 61,267 at 61,858—59 (2000), reh’g denied,
95 FERC 61,387 at 62,446 (2001).
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fundamental nature of the reforms
adopted in Order No. 890 and, thus, we
do not anticipate any difficulty in their
implementation or disruption in on-
going compliance efforts. We direct
transmission providers that have not
been approved as RTOs or ISOs, and
whose facilities are not in the footprint
of an RTO or ISO, to submit an FPA
section 206 filing that contains the
revised non-rate terms and conditions of
the pro forma OATT stated in Appendix
C within 60 days of publication of this
order in the Federal Register. We direct
RTO and ISO transmission providers,
transmission providers whose facilities
are in the footprint of an RTO or ISO,
and WSPP to submit an FPA section 206
filing that contains the revised non-rate
terms and conditions of the pro forma
OATT as stated within Appendix C
within 90 days of publication of this
order in the Federal Register.

II1. Reforms of the OATT

A. Consistency and Transparency of
ATC Calculations

39. In Order No. 890, the Commission
concluded that the lack of consistency
and transparency in the methodology
for calculating ATC creates the potential
for undue discrimination in the
provision of open access transmission
service. To remedy this lack of
consistency and transparency, the
Commission directed public utilities,
working through the NERC reliability
standards and NAESB business
practices development processes, to
produce workable solutions to
implement the ATC-related reforms
adopted by the Commission. A number
of petitioners seek rehearing and/or
clarification regarding the Commission’s
ATC-related rulings, which we address
below.

1. Consistency
a. Necessary Degree of Consistency

40. The Commission required
industry-wide consistency of all ATC
components 28 and certain definitions,
data inputs, data exchange, and
modeling assumptions in order to
reduce the potential for undue
discrimination in the provision of
transmission service. Although the
Commission concluded that the number
of industry-wide ATC calculation
formulas should be few in number, it
did not require that a single ATC
calculation methodology be applied by
all transmission providers. The
Commission found that it is not the

28 The ATC components are total transfer
capability (TTC), existing transmission
commitments (ETC), capacity benefit margin (CBM),
and transmission reserve margin (TRM).

methodologies for calculating ATC that
create the opportunity for undue
discrimination, rather the variability in
the calculation of the components of
ATC and the lack of a detailed
description of the ATC calculation
methodology and underlying
assumptions used by the transmission
provider.

41. The Commission noted that NERC
was then in the process of developing
standards for three ATC calculation
methodologies: contract or rated path
ATC, network ATC, and network
Available Flowgate Capacity (AFC). The
Commission concluded that, if all of the
ATC components and certain data
inputs and assumptions are consistent,
the use of the three ATC calculation
methodologies included in reliability
standards being developed would be
acceptable. With regard to network AFC,
the Commission specifically directed
public utilities, working through NERC,
to develop an AFC definition and
requirements used to identify a
particular set of transmission facilities
as a flowgate. However, the Commission
reminded transmission providers that
our regulations require the posting of
ATC values associated with a particular
path, not AFC values associated with a
flowgate. The Commission therefore
directed public utilities, working
through NERC, to develop in the MOD-
001 standard a rule to convert AFC into
ATC values to be posted by
transmission providers that currently
use the flowgate methodology.

42. The Commission also required
further clarification regarding the
calculation algorithms for firm and non-
firm ATC. The Commission directed
public utilities, working through NERC,
to modify related ATC standards by
implementing the following principles:
(1) For firm ATC calculations, the
transmission provider shall account
only for firm commitments; and (2) for
non-firm ATC calculations, the
transmission provider shall account for
both firm and non-firm commitments,
postbacks of redirected services,
unscheduled service, and counterflows.

Requests for Rehearing and Clarification

43. Southern requests that the
Commission clarify that consistency in
ATC methodologies and CBM and TRM
calculations must not take precedence
over reliability and that some
transmission provider discretion is
necessary. Southern states that, in
several places, Order No. 890 discusses
minimizing transmission provider
discretion in order to achieve
consistency.2? Southern contends that

29 Citing Order No. 890 at P 207.

totally eliminating this discretion would
not allow transmission providers to
address unique system conditions in
ATC, CBM, and TRM calculations,
which would impact system reliability.
Southern claims that eliminating
transmission provider discretion also
would lead to more conservative
modeling, which would likely result in
understated amounts of ATC and an
inefficient use of the system.30 To the
extent making the treatment of certain
ATC parameters or CBM or TRM
calculations consistent would affect
reliability, Southern asks that
transparency in the treatment of those
parameters and calculations be required,
but that strict consistency not be
enforced.

44. MidAmerican requests
clarification that AFC quantities do not
need to be converted into control area-
to-control area path ATC quantities and
that the Commission is not eliminating
the coordination of individual
transmission provider service with
seams agreements and/or regional tariff
service on flowgates. Mid American asks
the Commission to confirm that it is
merely intending to require NERC to
define a flowgate ATC quantity which is
equal to or related to the flowgate AFC.
MidAmerican contends that
transmission customers, operators, and
owners will not benefit from the
conversion of flowgate AFCs into
control area-to-control area path ATCs,
the elimination of AFC as a useful
transmission commodity, or the
elimination of the coordination of
individual provider and regional
transmission service over flowgates. To
the extent the Commission feels there is
a comparability benefit for the
conversion of AFC to ATC,
MidAmerican requests clarification that
providing transmission customers with
a mechanism on OASIS to query/assess
the effective ATC on a specific
transmission path over a specific time is
sufficient for compliance with the
transmission provider’s ATC posting
obligation.

45. E.ON U.S. requests clarification of
the requirement that AFC calculations
be converted into ATC for purposes of
posting. E.ON U.S. states that some

30 Southern suggests that one example of when a
transmission provider should have discretion is
when modeling long-term firm transmission service
reservation from a combustion turbine generating
facility. Southern argues that, by its nature, such a
generating facility normally will not often run in
off-peak times. During those times, or when there
is an impending outage of a generating facility,
Southern argues that the transmission provider
should have the discretion to reflect the operating
characteristics of the generating facility by not
including transmission service from the facility in
its model.
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RTOs, such as MISO and others, utilize
AFC and do not calculate or post ATC
for their systems. Due to interactions
with these RTOs, E.ON U.S. now
calculates AFC as well. E.ON requests
that the Commission clarify that if RTOs
and their member utilities are granted
waivers of the requirement to calculate
and post ATC, in favor of AFC, all
transmission owning utilities in the
region should be able to request a
waiver on the same basis. E.ON claims
that allowing all transmission-owning
utilities within a region to calculate
AFC (instead of ATC) will result in
greater accuracy and consistency within
the industry.

46. Although it does not challenge the
Commission’s decision not to require a
single, industry-wide ATC calculation
method, TDU Systems claims that the
Commission fails to address the
situation where transmission providers
on a single interface choose different
ATC calculation methods. TDU Systems
argue that transmission providers must
be required to provide consistent ATC
values on either side of an interface.
TDU Systems therefore request that
adjacent transmission providers be
required to coordinate to provide
consistent ATC values across their
common interfaces.

47. NorthWestern requests that the
Commission clarify that the consistency
requirements of Order No. 890 do not
prohibit utilities from reducing transfer
capability for the purchase of reliability
services. According to NorthWestern,
some transmission providers may have
to acquire various generation-based
services, such as load following and
regulation service, in the marketplace in
order to meet reliability criteria.
NorthWestern argues that some means
should be allowed for retaining
transmission at no cost for such
deliveries, even though they do not
meet the strict definition of CBM, since
they are made for reliability reasons and
no single user of the system would
otherwise reimburse the transmission
provider for the associated costs.

48. EPSA and Williams request
clarification that ATC and AFC
calculations should be determined and
posted in real-time, not just as planning
information, and that the transmission
provider be required to post results of
its system utilization for ETC. Williams
contends that this would augment the
transparency deemed critical to a
coherent and uniform calculation of
ATC by enabling interested stakeholders
and the Commission to verify the ATC
calculations performed by transmission
providers.

Commission Determination

49. The Commission affirms the
decision in Order No. 890 to require
consistency of all ATC components and
certain definitions, data inputs, data
exchange and modeling assumptions.
We continue to believe such consistency
is necessary to reduce the potential for
undue discrimination in the provision
of transmission service.

50. We disagree with Southern that
increasing consistency with respect to
the determination of ATC is contrary to
reliability. Use of the NERC reliability
standards process will, as a matter of
course, guard against any unintended
reduction in reliability. Nevertheless,
we agree that reliability standards
cannot address every unique system
difference or differences in risk
assumptions when modeling expected
flows, which necessitates leaving room
for limited discretion on the part of the
transmission provider. We believe that
the ATC requirements in Order No. 890
allow sufficient flexibility so that
utilities, working through NERC/
NAESB, can develop ATC standards
that continue to provide reliability and
are compatible with all other mandatory
reliability standards or business
practices, yet provide discretion where
appropriate. If a transmission provider
is faced with unique system conditions
or modeling assumptions related to firm
transmission service reservations3? that
are not addressed in the ATC-related
NERC reliability standards, it must
make them transparent through its
Attachment C filing and the OASIS
posting requirements regarding ATC
calculation and modeling approach,
studies, models and assumptions and
implement them consistently for all
transmission customers.

51. We deny MidAmerican’s request
for clarification that AFC values do not
need to be converted into ATC postings
of control area-to-control area path
quantities. As the Commission
explained in Order No. 890, our
regulations require the posting of ATC
values associated with a particular path,
not AFC values associated with a
flowgate.32 The Commission did not
amend that requirement in Order No.
890 and MidAmerican fails to justify
doing so now. To the extent
MidAmerican or its customers find it

31 Transmission providers use different
assumptions related to the percentage of firm
reservations that are actually scheduled and flow.

32 See Order No. 890 at P 211. ATC values must
be posted for control area to control area
interconnections, paths for which service is denied,
curtailed or interrupted for more than 24 hours in
the past 12 months, and paths for which a customer
requests to have ATC or TTC posted. See 18 CFR
37.6(b)(1)(1).

beneficial also to post AFC,
MidAmerican is free to post both ATC
and AFC values. In response to E.ON
U.S., however, we clarify that
transmission-owning utilities in an RTO
region can request waiver of the
requirement to convert AFC calculations
into ATC for posting purposes in the
event the RTO has been granted such a
waiver.

52. In response to TDU Systems, we
clarify that adjacent transmission
providers must coordinate and exchange
data and assumptions to achieve
consistent ATC values on either side of
a single interface. This is applicable to
any neighboring transmission providers
no matter whether they use the same or
different ATC methodologies. We note,
however, that the anticipated
consistency is for available capability in
the same direction across an interface.

53. We clarify in response to
NorthWestern that TRM may be used to
accommodate the procurement of
ancillary services used to provide
service under the pro forma OATT. We
deny as premature EPSA’s and
Williams’ requests for clarification
regarding the real-time determination
and posting of ATC and AFC values, as
well as posting of utilization of
transmission provider’s own system
ETC. In Order No. 890, the Commission
required an exchange of the data both
for short and long-term ATC/AFC
calculation that will increase the
accuracy of ATC calculations.3? The
Commission also required that ATC be
recalculated by all transmission
providers on a consistent time interval,
and in a manner that closely reflects the
actual topology of the system, load
forecast, interchange schedules,
transmission reservations, facility
ratings, and other necessary data, and
that NERC/NAESB revise the related
reliability standard and business
practices accordingly.3* EPSA and
William should address their concerns
through the NERC and NAESB
processes implementing these
requirements.

b. Process To Achieve Consistency

54. The Commission directed public
utilities, working through NERC and
NAESB, to modify the ATC-related
reliability standards and business
practices in accordance with specific
direction provided in Order No. 890.
The Commission concluded that the
NERC reliability standards development
process and the NAESB business
standards development process are the
appropriate forums for developing

33 See Order No. 890 at P 310.
34 See id. at P 301.
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consistency in ATC calculations. To that
end, public utilities were directed,
working through NERC, to modify the
ATC-related reliability standards within
270 days after the publication of Order
No. 890 in the Federal Register, i.e.,
December 10, 2007. Public utilities were
also directed, working through NAESB,
to develop business practices that
complement NERC’s new reliability
standards within 360 days after the
publication of Order No. 890 in the
Federal Register, i.e., March 10, 2008.35

Requests for Rehearing and Clarification

55. Several petitioners contend that
the Commission’s direction to public
utilities, working through NERC, to
modify standards to meet specific ATC
requirements is tantamount to dictating
reliability standards in violation of FPA
section 215.36 These petitioners assert
that system reliability will be best
maintained if NERC, having been
certified by the Commission as the ERO,
is afforded discretion in creating the
necessary reliability standards in the
first instance prior to submission to the
Commission for approval consistent
with section 215.37 EEI and Southern
suggest that the Commission give
guidance and direction to NERC on how
standards should be developed, but not
be overly prescriptive. E.ON LSE argues
that the Commission should require, or
at least permit, NERC to consolidate its
ATC development process with its
ongoing reliability standards process to
develop policies, but should refrain
from rewriting any standards developed
through that consolidated process.

Commission Determination

56. The Commission affirms the
decision in Order No. 890 to rely on the
NERC reliability standards development
process, and the NAESB business
practices development process, to
achieve a more coherent and uniform
determination of ATC. We disagree that
this conflicts with the Commission’s
obligations under section 215 of the
FPA. In Order No. 693, the Commission
exercised its authority under FPA
section 215 to direct the ERO to modify
the existing modeling, data, and
analysis (MOD) standards related to
ATC calculation, providing guidance
consistent with our requirements in
Order No. 890. The Commission

35 The Commission has since extended these
compliance deadlines to May 9, 2008, and August
7, 2008, respectively. See Preventing Undue
Discrimination and Preference in Transmission
Service, Notice of Extension of Time, Docket Nos.
RMO05-17-000, et al. (Dec. 6, 2007).

36 F.g., EEI, E.ON LSE, and Southern.

37 Citing 16 U.S.C. 8240(d)(2) (requiring the
Commission to “‘give due weight to the technical
expertise of the [ERO]” on reliability matters).

clarified that, where Order No. 693
identified a concern and offered a
specific approach to address the
concern, the Commission would
consider an equivalent alternative
approach provided that the ERO
demonstrated that the alternative would
address the Commission’s underlying
concern or goal as efficiently and
effectively as the Commission’s
proposal.38 We believe this provides the
appropriate flexibility for NERC, while
ensuring that the Commission act to
remedy the potential for undue
discrimination in the calculation of
ATC.

c. Applicability to ISOs, RTOs, and
Non-Public Utility Transmission
Providers

57. The Commission did not require
ISO and RTO transmission providers to
“rejustify” existing provisions in their
OATTs that are not affected in a
substantive manner by the revisions to
the pro forma OATT in the Final Rule.
However, the Commission did require
all transmission providers, including an
ISO or RTO, to demonstrate that
variations from the tariff modifications
required in Order No. 890 continue to
satisfy the consistent with or superior to
standard. With respect to the
application of the ATC requirements of
Order No. 890, the Commission noted
that ISOs and RTOs would be required
to comply with reliability standards
developed under FPA section 215.

Requests for Rehearing and Clarification

58. Because Order No. 890 did not
exempt ISOs/RTOs from the new ATC
standards or curtailment information
posting requirements, NYISO asks the
Commission to clarify that NERC and
NAESB must develop ATC standards
and curtailment information posting
rules that accommodate ISOs/RTOs.
NYISO anticipates that ATC
calculations will continue to be of
limited significance within its control
area, but acknowledges that it does
calculate ATC at its external interfaces
and also uses ATC to determine the
availability of non-firm transmission
service, i.e., service for customers that
do not wish to be exposed to congestion
charges. NYISO states that it, therefore,
has an interest and intends to
participate in the NERC and NAESB

38 See Mandatory Reliability Standards for the
Bulk Power System, Order No. 693, 72 FR 16,416
(Apr. 4, 2007), FERC Stats. & Regs. {31,242 (2007)
(Order No. 693), order on reh’g, 120 FERC {61,053
(2007) (Order No. 693—A). Pending completion of
the NERC/NAESB standardization process, each
transmission provider must perform its ATG-related
calculations in accordance with the methodology
set forth in Attachment C to its OATT, as revised
to comply with Order No. 890.

processes developing new ATC
standards and curtailment information
posting requirements.

59. NYISO contends, however, that
stakeholders from traditional systems
will have a greater interest in the
development of those rules and, as a
result, that the NERC and NAESB
processes may produce rules that
primarily reflect the needs of traditional
systems and do not accommodate ISOs/
RTOs that are based upon locational
marginal pricing of transmission.
NYISO argues that Order No. 890
requires NERC and NAESB to develop
standards that suit both traditional
systems as well as the ISOs/RTOs that
cover more than half of the load in the
United States. NYISO requests that the
Commission expressly state its
expectation that the NERC and NAESB
processes will produce standards that
fulfill Order No. 890’s objectives of
transparency and inter-regional
consistency, yet that are sufficiently
flexible to work for ISO/RTO regions.

Commission Determination

60. Order No. 890 requires NERC and
NAESB to develop a single set of ATC-
related standards that will apply to all
transmission providers, including RTOs
and ISOs. We understand that the NERC
ATC standard drafting team includes
representatives from various industry
sectors, including RTOs/ISOs, and we
encourage NYISO to participate in the
standard development process to
provide NERC an opportunity to address
its concerns. To the extent NYISO feels
its concerns are not addressed in this
process, it should bring the issue to the
Commission’s attention on review of the
resulting reliability standards.

d. ATC Components

61. In Order No. 890, the Commission
adopted certain requirements regarding
the components of ATC (i.e., TTCG/TFC,
ETC, CBM and TRM) necessary to
achieve consistency and, in turn, limit
the potential for undue discrimination
in the calculation of ATC. Petitioners
request rehearing and clarification of the
Commission’s determinations related to
ETC, CBM and TRM, which we address
in turn.

(1) ETC

62. The Commission adopted the
NOPR proposal and directed public
utilities, working through NERC and
NAESB, to develop a consistent
approach for determining the amount of
transfer capability a transmission
provider may set aside for its native
load and other committed uses. The
Commission determined that ETC
should be defined to include committed
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uses of the transmission system,
including (1) native load commitments
(including network service), (2)
grandfathered transmission rights, (3)
appropriate point-to-point
reservations,39 (4) rollover rights
associated with long-term firm service,
and (5) other uses identified through the
NERC process. The Commission
determined that ETC should not be used
to set aside transfer capability for any
type of planning or contingency reserve,
which are to be addressed through CBM
and TRM.40 In addition, for short-term
ATC calculations, all reserved but
unused transfer capability (non-
scheduled) must be released as non-firm
ATC.

63. The Commission also found that
inclusion of all requests for
transmission service in ETC would
likely overstate usage of the system and
understate ATC. The Commission
therefore found that reservations that
have the same point of receipt (POR)
(generator) but different point of
delivery (POD) (load), for the same time
frame, should not be modeled in the
ETC calculation simultaneously if their
combined reserved transmission
capacity exceeds the generator’s
nameplate capacity at the POR. The
Commission directed public utilities,
working through NERC, to develop
requirements in MOD-001 that lay out
clear instructions on how these
reservations should be modeled. The
Commission also concluded that some
elements of ETC are candidates for
business practices instead of reliability
standards and directed public utilities,
working through NAESB, to develop
business practices necessary for full
implementation of the MOD-001
reliability standard.

Requests for Rehearing and Clarification

64. TDU Systems contend that,
although the Commission defined the
ETC component of ATC to include
committed uses of the transmission
system, it did not clearly identify how
requests for transmission service are to
be treated. TDU Systems question
whether the Commission’s use of the
term “‘committed requests” is the same
as “‘confirmed requests” for service. In
order to provide greater clarity, certainty
and transparency to the ATC calculation
process, TDU Systems ask the
Commission to clarify that “committed

39 The Commission explained that the reference
to “appropriate point-to-point reservations’’ meant
that reservations accounted for under ETC depend
on the firmness and duration of the reservation. The
Commission stated that the specific characteristics
should be developed in the reliability standard.

40 TRM also includes such things as loop flow
and parallel path flow.

requests” means the same thing as
“confirmed requests,” as this term is
generally understood throughout the
industry.

65. TranServ requests clarification
that the Commission’s statement that all
reserved but unused transfer capability
(non-scheduled) shall be released as
non-firm ATC was limited to the release
of unscheduled firm transmission
capability and not intended to require
transmission providers to release
unscheduled non-firm capability for
additional non-firm sales.?

Commission Determination

66. The Commission clarifies in
response to TDU Systems’ request that
the reference to “committed requests”
in Order No. 890 was intended to refer
to confirmed transmission service
requests. Once a service request has
been approved by the transmission
provider and confirmed by the
transmission customer, it should be
taken into account when determining
ETC.

67. We also agree with TranServ that
the Commission’s reference to releasing
unused (non-scheduled) transfer
capability as non-firm ATC applies to
unscheduled firm transmission
capability, since all unused non-firm
capacity is deemed available to any
entity meeting the scheduling
requirements. This does not alter the
requirement that the transmission
provider offer all available capacity,
firm or non-firm, as applicable,
consistent with our longstanding open
access principles.

(2) CBM

68. The Commission directed public
utilities, working through NERC and
NAESB, to develop clear standards and
business practices for how the CBM
value is determined, allocated across
transmission paths and flowgates, and
used. To ensure that CBM is used for its
intended purpose, the Commission
provided that CBM shall only be used
to allow an LSE to meet its generation
reliability criteria. The Commission
rejected requests to allow CBM to be
used to meet reserve-sharing needs,
explaining that TRM is the appropriate
category for that purpose. Public
utilities were directed to work with
NAESB to develop an OASIS
mechanism that will allow for auditing
of CBM usage.

69. The Commission clarified that
each LSE within a transmission
provider’s control area has the right to
request the transmission provider to set
aside transfer capability as CBM for the

41 Cjting Order No. 890 at 244, 389.

LSE to meet its historical, state, RTO, or
regional generation reliability criteria
requirement such as reserve margin, loss
of load probability, the loss of largest
units, etc. It also determined that LSEs
should be permitted to call for the use
of CBM, pursuant to conditions
established in the reliability standards
development process. Public utilities
were directed to work through NERC to
modify the CBM-related standards to
specify the generation deficiency
conditions during which an LSE will be
allowed to use the transfer capability
reserved as CBM. The Commission also
directed public utilities, working
through NERC, to develop clear
requirements for allocating CBM to
paths and flowgates and concluded that
transmission capacity set aside as CBM
shall be zero in non-firm ATC
calculations.

70. Finally, the Commission required
the transmission provider to design
their transmission charges so that the
class of customers not benefiting from
the CBM set-aside, i.e., point-to-point
customers, do not pay a transmission
charge that includes the cost of the CBM
set-aside. Transmission providers were
permitted to submit redesigned
transmission charges that reflect the
CBM set-aside through a limited issue
FPA section 205 rate filing. The
Commission noted that these filings
may be limited to the rate design change
only, i.e., they would not require the
submission of cost of service data or a
revision to the transmission provider’s
revenue requirement.

Requests for Rehearing and Clarification

71. Duke requests that the
Commission clarify that utilities that do
not reserve CBM for themselves do not
need to make it available to others.
Although the Commission required
transmission providers to make CBM
available to LSEs that request it, Duke
argues that the Commission has no
authority under FPA section 206 to
require transmission providers to do so
when they do not use CBM themselves
since there is no potential for undue
discrimination.

72. With regard to the calculation of
CBM, Southern argues that requiring a
consistent calculation methodology
would be harmful to LSEs because
reserve needs vary from area to area.
Southern contends that LSEs should be
allowed the flexibility to establish CBM
on a per-interface basis so that CBM use
will be commensurate with expected
system conditions, topography, and
available capacity markets. Southern
states, for example, that small LSEs
typically have fewer internal resources
than larger LSEs and therefore need
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more CBM. Southern contends that a
consistent methodology could result in
higher infrastructure cost, place system
reliability at risk, and ultimately remove
the economic benefit associated with
CBM.

73. Southern also argues that
development of a “one-size-fits all”
methodology for the calculation of CBM
would be impossible due to varying
regional and state mandates governing
generation adequacy issues. Southern
contends that such a mandate, if applied
to a transmission provider’s native load
customers that are under varying
regional and state resource adequacy
requirements, would amount to a
regulation of reserve adequacy which is
outside of the Commission’s
jurisdiction. Southern adds that this
would implicate (and may violate) the
reliability provisions of FPA section 215
and the native load protections of FPA
section 217.

74. TDU Systems request that the
Commission clarify, or grant rehearing,
that if a transmission provider does not
accommodate reserve-sharing
arrangements for its load-serving
transmission customers as TRM, then it
must allow access to the CBM set-aside
for reserve-sharing purposes. TDU
Systems are concerned that some
transmission providers do not use TRM
set-asides, but rather use a CBM-
approach to reserving capacity across
interfaces for reserve-sharing
arrangements. In such cases, TDU
Systems state that LSEs needing access
to interface capacity to accommodate
reserve-sharing arrangements may not
be able to obtain that capacity if the
Commission limits such usage to TRM.
TDU Systems contend that transmission
providers set aside interface capacity to
serve their retail native load in the case
of both generation emergencies and
economic transactions and that
comparability demands the same for the
reserve-sharing arrangements for LSEs.

75. With regard to cost recovery of the
CBM set-aside, Southern argues that
CBM is a component of network service
that is already paid for by network
customers and native load through their
bearing a load-ratio share responsibility
for the costs of the transmission system.
Southern contends that CBM is used as
a network reservation of resources used
to service network and/or native load
under certain conditions. Southern
argues that a network customer’s cost
responsibility is based upon its load, not
its designation of network resources
and, therefore, the network customer is
already bearing CBM-related costs
through its load ratio share
responsibility.

76. As a result, Southern concludes
that point-to-point customers are not
paying for CBM capacity and, instead,
are paying their appropriate share of the
total transmission system cost based
upon their reservations of capacity.
Southern states that Commission policy
requires network customers and native
load to bear the costs of both the
capacity they use and any capacity that
is not reserved by point-to-point
customers.42 Southern argues that the
Commission’s finding in Order No. 890
that point-to-point customers are
inappropriately bearing the costs of
CBM represents an unexplained
departure from Order No. 888-A.

77. Southern also contends that this
ruling will result in an inconsistency
within the pro forma OATT, requiring
incremental cost responsibility for
network customers to utilize one
particular type of external resource or
off-system purchase, i.e., the utilization
of CBM. Southern argues that this
conflicts with the structure of network
service under the pro forma OATT,
which allows the network customer to
utilize the interfaces for both external
designated network resources and off-
system opportunity purchases without
additional charge. Southern also
contends that requiring network
customers to pay for CBM on the same
basis as firm point-to-point service
disadvantages the use of CBM since
interface capacity could only be used on
an emergency basis and therefore is not
considered firm service for the purpose
of designating off-system system
resources.

78. Southern goes on to assert that the
Commission’s premise that point-to-
point customers are not benefiting from
CBM is incorrect. Southern notes that
under normal conditions the transfer
capability reserved as CBM is made
available for non-firm use by other
customers. Southern notes also that
long-term point-to-point customers
benefit from the non-firm point-to-point
use of that transfer capability because
associated revenues are included as
revenue credits in the numerator of the
OATT rate calculations to reduce
charges to long-term firm point-to-point
customers.

79. If the Commission does not
reverse its decision in Order No. 890
regarding the redesign of transmission
charges, Southern seeks clarification
regarding how the CBM set-aside should
be treated for ratemaking purposes since
it does not represent additional load.
Southern notes that the potential for
long-term customers to receive a rate
benefit from the non-firm point-to-point

42 Cjting Order No. 888—A at P 30,220.

use of the set-aside raises the potential
for them receiving a double credit.
Southern also suggests that the
Commission defer the new rate design
filing until after NERC has adopted ATC
standards under MOD-001.

80. EEI and Idaho Power raise similar
concerns, asking the Commission to
clarify that, when the transmission
provider modifies its rate design for
point-to-point transmission service, it
also may propose a rate design
modification to ensure that it recovers
from network and native load customers
any reduction in revenues resulting
from the change in the rates for point-
to-point service. Duke contends that
allocating costs of the CBM set-aside
through a downward revision to point-
to-point rates would have the effect of
allocating costs to native load and
network customers for a service that is
not taken. EEI and Idaho Power argue
that the Commission should allow
transmission providers to modify their
rates for other services in order to
prevent under-recovery of their costs of
service or inappropriately shifting costs
to native load customers. EEI also
requests the Commission to clarify that
the rate design change may take into
consideration the fact that transmission
providers credit against the cost of
service revenues received from short-
term and non-firm transmission service
provided using capacity that is set aside
for CBM to ensure that long-term firm
point-to-point customers do not receive
a double credit for the use of CBM
capacity.

81. EEI requests further clarification
regarding how a transmission provider
should modify unit charges that are
established by settlement. EEI argues
that transmission providers should not
be required to make an entirely new
cost-of-service filing and, instead,
should be permitted to reduce its rates
for firm point-to-point service by the
ratio of its current transmission load
and reservations without the CBM set-
aside to its transmission load and
reservations plus the CBM set-aside.

Commission Determination

82. The Commission clarifies in
response to Duke that utilities do not
need to make CBM available to LSEs on
their system if the utilities do not
reserve for themselves CBM or its
equivalent. Comparability only requires
transmission providers to make CBM
available when they set aside for
themselves transfer capability to meet
generation reliability criteria.#3 In order

43 We note that Duke states, in its Attachment C
compliance filing, that it has set CBM on all of its
Continued
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to provide transparency and consistency
regarding the use of CBM, public
utilities, working through NERC, must
develop clear standards for how CBM is
determined, allocated across
transmission paths, and used.*4

83. The Commission did not mandate
a particular methodology for allocating
CBM over transmission paths and
flowgates in Order No. 890. We
therefore reject Southern’s argument
that development of a consistent
methodology for calculating CBM would
be harmful to LSEs because reserve
needs vary from area to area. While we
expect the NERC and NAESB process to
produce a consistent and transparent
process for setting aside and allocating
CBM based on LSE requests, we decline
to prescribe a specific method for how
CBM should be obtained or allocated or
otherwise determine the amount of
capacity that the transmission provider
has to set aside in response to requests
from multiple LSEs.

84. We disagree that a consistent CBM
methodology that allows LSEs access to
historically used resources would
impair reliability, conflict with the
rights of native load under FPA section
217, or otherwise implicate varying
regional and state mandates governing
adequacy issues. In any event, it is
premature to consider these questions
since NERC and NAESB have yet to
complete their work on the reliability
standards and business practices. We
also disagree with Southern that a
consistent CBM methodology will
remove the economic benefit associated
with CBM. Rather, a consistent
methodology for determining how the
CBM value is determined, allocated, and
used will remove excess discretion that
transmission providers previously had
and allow all LSEs to have the benefits
associated with CBM.

85. Regarding TDU Systems’ request
to use CBM for reserve-sharing
arrangements, we reiterate that TRM is
the appropriate category for reserve-
sharing arrangements and that CBM is to
meet verifiable generation reliability
criteria in times of emergency
generation deficiencies.45 As the
Commission explained in Order No.
890, TRM may be used for other
transmission-related uncertainties as

interfaces to zero because it uses short-term line
ratings (where available), which yields an operating
margin that may be used for unexpected conditions
or inaccuracies in data. See Compliance filing of
Duke Energy Carolinas, Docket No. OA07-82-000
(Sep. 10, 2007); Open Access Transmission Tariff of
Duke Energy Carolinas, LLC, FERC Electric Tariff
Fifth Rev. Vol. No. 4, Original Sheet 170H. The
Commission will address the merits of that practice
in Docket No. OA07-82-000.

44Order No. 890 at P 256, 259.

45 See id. at P 264.

well.#6 Because the transmission
provider may set aside transfer
capability for TRM to operate the system
reliably, we reject TDU Systems’ request
to use CBM for reserve-sharing
purposes.

86. With regard to cost recovery of the
CBM set-aside, we affirm the decision in
Order No. 890 to require transmission
providers to design their transmission
charges to ensure that the class of
customers not benefiting from the CBM
set-aside, i.e., point-to-point customers,
do not pay a transmission charge that
includes the cost of the CBM set-aside.
Only network customers and the
transmission provider on behalf of its
native load may request that
transmission capacity be set aside as
CBM and, therefore, only those users of
the system should bear its costs. We
disagree with Southern that, because
CBM is used by network customers, all
the costs associated with CBM are
already borne by network customers
through their load ratio share
responsibility. As Southern
acknowledges, the rates for point-to-
point service are also calculated based
on a share of total transmission system
cost. If the costs associated with CBM
are not excluded from the universe of
costs allocated to all point-to-point
customers, then every point-to-point
customer will end up paying a portion
of those costs. The Commission’s rate
design ruling is therefore consistent
with, not contrary to, the Commission’s
directive in Order No. 888—A for
network customers and native load to
bear the cost of capacity not used by
point-to-point customers.4”

87. We acknowledge, as Southern
claims, that point-to-point customers do
reap some indirect benefits from the
CBM set-aside in that related capacity
that is not used is made available on a
non-firm basis and that, in turn, can
generate revenues that are credited to
the transmission cost of service to the
benefit of point-to-point customers. We
do not believe this justifies charging all
point-to-point customers for the cost of
the CBM set-aside. These costs should
instead be allocated to the entities that
have the exclusive right to request the
set-aside in the first instance. We agree
that, in certain circumstances, this may
necessitate modification of other rate
design elements to ensure that costs are
appropriately allocated and that the
transmission provider fully recovers any
reduction in revenues resulting from the
change in the rates for firm point-to-
point service. Nothing in Order No. 890
precludes transmission providers from

46 See id. at P 273.
47See Order No. 888—A at 30,220.

proposing modification of rates for other
services (such as network service) as
necessary to recover CBM-related costs
previously paid by point-to-point
customers. Similarly, we expect that
transmission providers would address
in their rate design filings any
possibility for particular customers to
receive an inappropriate credit for non-
firm use of capacity set aside for CBM.

88. We disagree that requiring
transmission providers to design their
rates to properly allocate CBM-related
costs conflicts with the nature of
network service or disadvantages
network customers using CBM. Under
the pro forma OATT, transfer capability
is made available for network resource
designations and firm point-to-point
reservations on a non-discriminatory
basis. It is therefore appropriate to
design rates so that network customers
and point-to-point customers pay rates
based on the service available to each.

89. We decline to defer the filing of
CBM-related rate design proposals until
completion of the NERC/NAESB
standardization process. To the extent a
transmission provider’s rates currently
collect the costs associated with the
CBM set-aside from point-to-point
customers, those rates must be
redesigned in accordance with Order
No. 890. We acknowledge, however,
that the on-going NERC and NAESB
standardization processes may result in
CBM being set aside and used
differently in the future. To the extent
such changes implicate the allocation of
costs among those that are eligible to
request or use the set-aside, the
transmission provider should file with
the Commission any necessary rate
changes to ensure that CBM costs
continue to be allocated appropriately.

90. Finally, we decline to address
here what changes may be necessary to
a particular rate settlement in order to
ensure that costs associated with the
CBM set-aside are allocated properly.
All proposals to allocate CBM costs will
be considered on a case-by-case basis,
whether they involve rates stated in a
settlement or otherwise.

(3) TRM

91. The Commission required public
utilities, working through NERC, to
complete the ongoing process of
modifying TRM-related reliability
standards (MOD-008 and MOD-009).
To guide NERC and NAESB in the
process of drafting TRM-related
standards and business practices, the
Commission explained that
transmission providers may set aside
TRM for (1) load forecast and load
distribution error, (2) variations in
facility loadings, (3) uncertainty in
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transmission system topology, (4) loop
flow impact, (5) variations in generation
dispatch, (6) automatic sharing of
reserves, and (7) other uncertainties as
identified through the NERC reliability
standards development process. To the
extent capability is needed for
transmission of shared reserves, the
Commission stated that it must be
included in TRM, although the
Commission did not mandate the use of
reserve sharing groups.

92. Each transmission provider was
required to calculate, and allocate on
the paths and flowgates, the aggregate
TRM value for all LSEs within its area.
Public utilities also were directed,
working through NERC, to establish an
appropriate maximum TRM. The
Commission expressed support for
NERC’s plan to revise existing reliability
standards for TRM to require clear
documentation of the TRM calculation,
to ensure full transparency. In addition,
the Commission required each
transmission provider to make available
all underlying documentation,
including work papers and load flow
base cases, used to determine TRM, to
any transmission customer and LSE
within its control area, subject to a
confidentiality agreement,*8 if
necessary. Because load, facility
loadings, and other uncertainties
constantly deviate, the Commission did
not require that TRM set-aside capacity
be sold on a non-firm basis. The
Commission explained that any request
for regional difference from the
applicable TRM reliability standards
must take place through the NERC
reliability standards development
process.

Requests for Rehearing and Clarification

93. Duke asks the Commission to
clarify that it intended NERC to develop
a methodology to calculate a maximum
TRM number, not to put an actual
number in the reliability standard,
arguing that requiring an actual number
would overstep the bounds of FPA
section 215. Southern argues that NERC
must be allowed flexibility to develop
appropriate TRM methodologies so that
the use of TRM will be commensurate
with expected system conditions,
topography, and available capacity
markets. Southern contends that setting
a maximum amount of TRM would
overlook the physical realities of the
differing system configurations that
constitute the electrical system.
Southern argues, in particular, that the

48 The confidentiality agreement may
appropriately restrict the sharing of sensitive
information with customer personnel that are
involved only in transmission functions, as
opposed to merchant functions.

percentage ratings reduction proposed
would be poorly suited as a reliability
margin since individual line flows can
change by very large percentages for
single contingency events.

Commission Determination

94. The Commission clarifies that
NERC was not directed to identify an
actual number or a particular
methodology to include in the TRM
standards, MOD—-008—-0 and MOD-009—
0. The Commission’s intent was to
require NERC and NAESB to include
consistent criteria and guidelines in the
calculation and uses of TRM by
transmission providers.4® Likewise, in
response to Southern’s concern
regarding flexibility to use something
other than the ratings reduction method
discussed in Order No. 890, we clarify
that the ratings reduction method is
only an example of a simple method
that could be used.?% Our intent is not
to prohibit a transmission provider from
using a more sophisticated method, so
long as it is consistent with the
reliability standards developed by
NERC.

e. Modeling, Assumptions and Input
Data

95. The Commission directed public
utilities, working through NERC, to
modify the reliability standards MOD—
010 through MOD-025 51 to incorporate
a requirement for the periodic review
and modification of models for (1) load
flow base cases with contingency,
subsystem, and monitoring files, (2)
short circuit data, and (3) transient and
dynamic stability simulation data, in
order to ensure that these models are up
to date. The Commission stated that the
models should be updated and
benchmarked to actual events.

96. The Commission also required
transmission providers to use consistent
data and assumptions underlying
operational planning for short-term ATC
and expansion planning for long-term
ATC calculation, to the maximum
extent practicable. The Commission
explained that such data and
assumptions include, for example, (1)
load levels, (2) generation dispatch, (3)
transmission and generation facilities
maintenance schedules, (4) contingency
outages, (5) topology, (6) transmission
reservations, (7) assumptions regarding
transmission and generation facilities
additions and retirements, and (8)

49 See Order No. 890 at P 273.

50 See id. at P 275.

51 The MOD-010 through MOD-025 reliability
standards establish data requirements, reporting
procedures, and system model development and
validation for use in the reliability analysis of the
interconnected transmission systems.

counterflows. The Commission directed
public utilities, working through NERC,
to modify ATC standards to achieve this
consistency.

Requests for Rehearing and Clarification

97. Entergy requests that the
Commission acknowledge that the
benchmarking of ATC calculations to
real-time ATC values is only one piece
of information to be used to evaluate
ATC practices. Entergy agrees that such
updating and benchmarking can provide
information related to ATC/AFC
calculations, but states that differences
between the models used to calculate
ATC/AFC and actual events in fact are
going to occur. Entergy contends that
the purpose of the ATC/AFC models is
not to forecast actual operating
conditions, but instead to reflect the
physical transmission rights that have
been previously granted and to
determine if additional physical rights
may be granted.52 Entergy argues that
benchmarking may be helpful when
evaluating ATGC, but it will not tell the
whole story.

98. TDU Systems request that the
Commission explicitly state that
assumptions regarding loop flows must
be consistent for ATC calculation and
planning purposes, within the
respective timeframe. TDU Systems
argue that consistency in modeling the
effects of those loop flows is necessary
to ensure that neighboring transmission
systems have accurately calculated ATC
not only on their own systems but also
on their interfaces with other systems.
TDU Systems also ask that the
Commission clarify that the
assumptions and data to be used in ATC
modeling must include the native load
service obligations of LSEs as well as
the transmission provider’s native load.

Commission Determination

99. The Commission clarifies in
response to Entergy that the models
used by the transmission provider to
calculate ATC, and not actual ATC
values, must be benchmarked. The

52 Entergy asserts that actual conditions will and
should deviate from ATC/AFC models for
numerous reasons. Entergy states that transmission
operators are constantly monitoring their systems
and taking actions to ensure that system constraints
are mitigated well before real-time, including
modifications to transmission outage plans,
generator outage plans, and daily unit commitment
plans. Entergy contends that those actions could,
for example, make a flowgate that months ahead of
time was predicted to be loaded at 100 percent to
be loaded less than 50 percent in real-time. Entergy
also notes that many transmission customers only
use all of their transmission rights a small
percentage of the time and, in any event, actual
operating ATC will not perfectly match posted ATC
since, for example, the level of mandatory
purchases from qualifying facility (QF) can affect
real-time ATC.
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Commission is concerned with the level
of accuracy of the models and, therefore,
directed in Order No. 890 that the
models be updated and benchmarked to
actual events. If models are not
sufficiently accurate, then ATC/AFC
calculations will not generate correct
results, undermining the benefits of
increased consistency and transparency
of ATC calculations. With regard to
discrepancies between actual and
modeled ATC values, the Commission
directed the ERO in Order No. 693 to
modify MOD-014-0 through the
reliability standards development
process to require that actual system
events be simulated and, if the model
output is not within the accuracy
required, the model shall be modified to
achieve the necessary accuracy.

100. We agree with TDU Systems that
assumptions regarding loop flows in
calculating ATC must be consistent with
those used for planning purposes within
the respective timeframes. We also agree
that loop flow impact in ATC
calculation should not be restricted to
the transmission provider’s control area.
Loop flows that occur in the power
system must be included in the load
flow models that simulate power system
conditions. Loop flows affecting ATC
calculation should be taken into account
consistently by using the same models
and assumptions as used for the
planning of the system. With regard to
modeling LSE uses of the system, we
clarify that each transmission provider
must include the native load service
obligations of LSEs as well as the
transmission provider’s own load in
modeling assumptions and data used for
ATC calculation.

f. ATC Calculation Frequency

101. The Commission directed public
utilities, working through NERC and
NAESB, to revise reliability standard
MOD-001 to require ATC to be
recalculated by all transmission
providers on a consistent time interval
and in a manner that closely reflects the
actual topology of the system, e.g.,
generation and transmission outages,
load forecast, interchange schedules,
transmission reservations, facility
ratings, and other necessary data. The
Commission stated that this process
must also consider whether ATC should
be calculated more frequently for
constrained facilities.

Requests for Rehearing and Clarification

102. Powerex asks the Commission to
clarify that transmission providers are
required to update their ATC
calculations when they receive new data
otherwise required to be posted under
the requirements of Order No. 890, such

as updated load forecasts. Powerex
argues that the standards adopted
through the NERC and NAESB
processes should serve only as
minimum or “no less frequent than”
requirements. In Powerex’s view, the
specification of consistent intervals for
ATC calculations should not prohibit or
deter transmission providers from
calculating and posting ATC on a more
frequent basis as new data becomes
available, particularly in light of the
Commission’s goal in Order No. 890 to
make the ATC calculation process more
transparent to customers.

103. Southern asks the Commission to
clarify that ATC, not TTC, must be
recalculated at consistent time intervals.
Although the Commission referenced
ATC in Order No. 890, Southern
contends that the associated data and
assumptions mentioned by the
Commission (generation and
transmission outages, load forecast,
interchange schedules, transmission
reservations, facility ratings, and other
necessary data) relate to TTC. Southern
argues that ATC is the appropriate
reference because it can be calculated
automatically with relative ease and
frequency. In comparison, Southern
states that TTC requires much more
complex power flow analyses and
should not be driven by changes in
parameters without expert review.
Southern contends that the calculation
frequency requirements established by
the Commission would result in
constantly changing values if applied to
TTC, with little time, if any, for the
necessary review.

Commission Determination

104. The Commission agrees with
Powerex that the standards adopted
through the NERC and NAESB
processes should serve as minimum or
“no less frequent than’ requirements to
recalculate ATC. Transmission
providers also must update their ATC
calculation when they receive
substantial and material changes in
data, such as updated load forecasts,
changes in topology and dispatch
patterns, which may be more frequent
than the NERC and NAESB standards
would otherwise require. In the absence
of substantial and material changes in
data, transmission providers are not
required to update ATC on a more
frequent basis than the minimum
frequency that the NERC and NAESB
standards require, once implemented.
The Commission will consider the
adequacy of the time frame for ATC
updates on review of these standards.

105. In response to Southern, we
reiterate that Order No. 890 directed
revisions to reliability standard MOD-

001 to require that ATC, not TTC, be
recalculated at consistent time
intervals.53 However, system topology
or other changes such as transmission
outages, load forecast, interchange
schedules, transmission reservations, or
facility ratings, and other necessary data
that affect ATC may of course impact
one or more of the components of ATC,
including TTC. While we agree with
Southern that TTC requires more
involved power flow analyses, the
transmission provider should consider
whether any changes in system
topology, contingency outages, or other
factors are substantial enough to merit
recalculation of TTC.

2. Transparency

106. In Order No. 890, the
Commission adopted a number of
requirements in order to improve the
transparency of ATC calculations. Some
of these reforms applied to the pro
forma OATT, including a requirement
that each transmission provider include
in Attachment C to its OATT more
descriptive information concerning its
ATC/AFC calculation methodology.
Other reforms applied to information
posted on OASIS, including data related
to the calculation of ATC and TTC,
changes in the ATC/TTC values,
disclosure of Critical Energy
Infrastructure Information (CEII), and
the posting of additional ATC-related
data. Petitioners have requested
rehearing and clarification of certain of
these requirements, which we address
in turn.

a. OATT Transparency—Attachment C

107. To increase transparency
regarding ATC calculations, the
Commission directed each transmission
provider to set forth its ATC calculation
methodology in Attachment C to its
OATT. The Commission required that
each transmission provider’s
Attachment C must, at a minimum: (1)
Clearly identify which of the NERC-
approved methodologies it employs
(e.g., contract path, network ATC, or
network AFC); (2) provide a detailed
description of the specific mathematical
algorithm the transmission provider
uses to calculate firm and non-firm ATC
for the scheduling horizon (same day
and real-time), operating horizon (day
ahead and pre-schedule), and planning
horizon (beyond the operating horizon);
(3) include a process flow diagram that
describes the various steps that it takes
in performing the ATC calculation; (4)
set forth a definition of each ATC
component (i.e., TTC, ETC, TRM, and
CBM) and a detailed explanation of how

53 See Order No. 890 at P 301.
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each one is derived in both the
operating and planning horizons; and
(5) document their processes for
coordinating ATC calculations with
their neighboring systems.

108. The Commission concluded that
Attachment C must provide an accurate
documentation of processes and
procedures related to the calculation of
ATC, not the actual mathematical
algorithms, which instead should be
posted on their Web site with the link
noted in the Attachment C. The
Commission noted that a transmission
provider may require a confidentiality
agreement for CEIl materials, consistent
with our CEII requirements, or may
otherwise protect the confidentiality of
proprietary customer information. The
Commission also required transmission
providers to file a revised Attachment C
to incorporate any changes in NERC’s
revised reliability standards and
NAESB’s business practices related to
ATC calculations, as requested by the
Commission in Order No. 890, within
60 days of completion of the NERC and
NAESB processes.

Requests for Rehearing and Clarification

109. MidAmerican objects to the
Commission’s decision to require a
process flow diagram to be included in
Attachment C, suggesting instead that
each transmission provider post this
information on its Web site as an
alternative. Mid American contends that
process flow diagrams demand large
amounts of computer capacity and that
management of and electronic
transmittal of its OATT would become
difficult if process flow diagrams were
required for other elaborate and
important tasks throughout the tariff,
such as the transmission service request
procedure or the generation
interconnection procedure.
MidAmerican argues that providing a
web link on OASIS would achieve the
Commission’s transparency objective
and expeditiously provide those that
wish to navigate through a process

diagram a direct access to the document.

At a minimum, MidAmerican asks that
the Commission accept an internet
posting of the diagram with the web
address published in Attachment C.
110. Southern requests clarification as
to whether the Commission intends for
transmission providers to make two
filings of ATC methodologies (i.e., one
when the Order No. 890 becomes
effective and another when the NERC
and NAESB processes are completed) or
just one filing of such methodologies
(i.e., a single filing when the NERC and
NAESB processes are completed).
Southern argues that only one filing
should be required, to be made within

60 days after the NERC and NAESB
processes are completed. Southern
contends that requiring a premature
filing before those processes are
complete would waste transmission
providers’ resources in preparing those
filings and the Commission’s resources
in reviewing them.

Commission Determination

111. The Commission denies
MidAmerican’s request to permit a
transmission provider to post on its Web
site a process flow diagram and provide
a web address in Attachment C, instead
of providing the process flow diagram as
a part of the Attachment C. A link to a
Web site is not the equivalent of
inclusion in the transmission provider’s
OATT, leaving the Commission unable
to enforce use of the process flow
diagram and the public with potentially
more limited notice of any changes to
the process flow diagram. The
transparency and enforceability benefits
of including the flow diagram in the
tariff outweigh any potential filing
burden. Therefore, we affirm our
determination in Order No. 890 that a
process flow diagram must be filed with
OATT Attachment C, and that any
change of the processes or data
information identified by the process
flow diagram must trigger an update of
the process flow diagram and the filing
of the revised OATT, Attachment C.

112. In response to Southern, Order
No. 890 specifically required
transmission providers to submit an
intermediate filing within 180 days after
the publication of the order in the
Federal Register in order to provide
transparency of the transmission
provider’s existing ATC calculation
methodologies. In compliance with that
requirement, a number of transmission
providers, including Southern,
submitted Attachment C compliance
filings on September 11, 2007. The
immediate transparency benefits of
these filings will be supplemented by a
revised filing following completion of
the NERC and NAESB standardization
processes. We do not believe the
intermediate filing represented an
undue burden to the transmission
providers, as it was no more than a
documentation of existing practices.

b. OASIS
(1) ATC/TTC Posting Requirements

113. The Commission concluded that
transmission providers must continue to
comply with existing ATC-related
posting requirements, as supplemented
by Order No. 890. To that end, the
Commission stated that it would
maintain a requirement for transmission

providers to make available, upon
request, all data used to calculate ATC
and TTC for any constrained paths and
any system planning studies or specific
network impact studies performed for
customers. Transmission providers were
also directed to continue to post a list
of such studies on OASIS. The
Commission required the additional
posting of, at a minimum, a list of all
system impact studies, facilities studies,
and studies performed for the
transmission provider’s own network
resources and affiliated transmission
customers, with those studies to be
made available upon request. The
Commission noted that appropriate
procedures to accommodate CEII
concerns should be developed to ensure
eligible entities with a legitimate
interest in transmission study data can
receive access to it. The Commission
required that the studies be made
available for five years, consistent with
data retention requirements pertaining
to denial of service requests.

Requests for Rehearing and Clarification

114. MidAmerican requests
clarification with regard to the
interaction of the data availability
obligation under Order No. 890 and the
Commission’s Standards of Conduct
with respect to information requests
made by affiliated transmission
customers. In order to provide
comparable transmission service,
MidAmerican argues that data must be
available in all circumstances. If the
Commission does not clarify that this is
the case, MidAmerican requests
rehearing of this provision so that
comparable information can be made
available at all times.

Commission Determination

115. The Commission clarifies that all
data used to calculate ATC and TTC for
any constrained paths and any system
planning studies or specific network
impact studies performed for customers
are to be made available on request,
regardless of whether the customer is
non-affiliated or affiliated with the
transmission provider. To the extent the
requesting party is an affiliate, the
Standards of Conduct would require
that data provided to the affiliate be
simultaneously posted on the
transmission provider’s OASIS or Web
site, as applicable.5¢

(2) ATC/TTC Narrative Explanation

116. The Commission retained
existing posting requirements for
unconstrained paths and amended its
regulations relating to data posted for

54 See 18 CFR 358.5.
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constrained paths. Specifically, the
Commission required transmission
providers to post a narrative when a
monthly or yearly ATC value changes as
a result of a 10 percent change in TTC
on constrained paths. Posted
information must include both the (1)
specific events which gave rise to the
change and (2) the new values for ATC
on that path (as opposed to all points on
the network). The Commission also
required the posting of a narrative with
regard to monthly or yearly ATC values
when ATC remains unchanged at a
value of zero for a period of six months
or longer.

Requests for Rehearing and Clarification

117. E.ON U.S. argues that the posting
of a narrative explanation for changes in
ATC resulting from changes in TTC is
unduly burdensome and, in any event,
would not provide transmission
customers with any meaningful
information. E.ON U.S. contends that,
using the new process for calculating
TTC, a transmission provider would
have to calculate the value for each
horizon model and compare it to values
in the previous hour in order to
implement the posting requirement.
Where those values change by more
than 10 percent, E.ON U.S. states that
the transmission provider will have to
examine individually each changed
parameter to assess its contribution to
the change. E.ON U.S. contends that, for
its system, the list of parameters to be
evaluated would include generation
dispatch, system configuration, loads,
and net interchanges of which there can
be dozens or even hundreds per hour.
E.ON U.S. argues that this would take
24 engineers to monitor the E.ON U.S.
system alone, costing millions of dollars
per year.

118. Southern requests that the
Commission clarify that the required
narratives do not need to list each and
every circumstance or occurrence that
impacts TTC values from the previous
month or year, stating that such a list
would likely be voluminous because of
the many conditions that affect TTC.
Southern instead suggests that
transmission providers list the primary
reasons for the change in TTC to the
extent they are known. Southern
contends, for example, that an
appropriate reason for such changes
would be a new updated monthly
model, arguing that it would not be
practical to determine how much TTC
may change from each outage, service
commitment or other parameter change
incorporated in an updated model.

119. Southern also requests that the
Commission clarify where the
transmission provider should post these

narrative explanations and in what
form. Southern proposes that this
information be posted on OASIS via a
template and data element that is to be
defined by a NAESB standard,
incorporated into a revised Standards
and Communications Protocol
document, and subsequently adopted by
the Commission.

120. TDU Systems argue that the
Commission has set too high of a
threshold for reporting changes in ATC/
TTC, arguing that the triggering
requirement should be a 10 percent
decrease in ATC, rather than a 10
percent change in TTC. TDU Systems
contend that TTC is a large enough
number that using a decrease of 10
percent in TTC as a trigger for requiring
a narrative explanation to be posted will
result in very few narrative explanations
posted, thereby defeating the purpose of
the requirement.

121. PJM seeks clarification of the
posting requirement as applied to
transmission providers using an AFC
calculation method. PJM states that TTC
is an output from, not an input to, its
AFC/TTC calculations and therefore the
literal terms of the regulations do not
make sense as applied to PJM. PJM
proposes to post a narrative explanation
for the reason for daily changes in ATC
or TTC values as a result of changes in
AFC inputs (i.e., transmission outages,
generator outages, load forecast, and
model updates) in the event the
resultant ATC or TTC value changes by
10 percent or more, requesting that the
Commission confirm that this approach
would appropriately adapt the Order
No. 890 posting requirement to a system
such as PJM that uses an AFC
methodology. Alternatively, if the
Commission does not wish to address
PJM’s manner of implementation of this
revised regulation in the context of
rehearing/clarification of Order No. 890,
PJM asks that the Commission allow
PJM, and other similarly situated
transmission providers, to address this
issue in their Order No. 890 tariff
compliance filings. In that event, PJM
asks that the Commission clarify only
that such transmission providers may
continue their existing practices until
the Commission acts on their
compliance filings.

122. TDU Systems also argue that the
six-month trigger for posting an
explanation for zero ATC values is
unsupported, asking instead that
transmission providers be required to
post a narrative explanation of zero ATC
values any time those values remain at
zero for a period that affects access in
a practical way, e.g., a day for daily
service, two business days for weekly
service, five business days for monthly

or yearly service. TDU Systems contend
that a transmission system where ATC
values remain at zero for any length of
time raises serious concerns as to the
adequacy of the system and the need for
significant upgrades, and simply posting
a zero value for ATC does not provide
market participants with an
understanding of what is happening on
the system.

Commission Determination

123. The Commission affirms the
decision in Order No. 890 to require
transmission providers to post a brief,
but specific, narrative explanation of the
reason for a change in monthly or yearly
ATC values on a constrained path as a
result of a change in TTC of 10 percent
or more. As the Commission explained,
this will limit the number of ATC
changes for which a narrative will be
required.5°

124. We believe that E.ON U.S.
overestimates the burden of complying
with this requirement. Since TTC
standardization is ongoing, it is
impossible to identify with precision
the steps that will need to be taken to
comply with the posting requirement.
The appropriate forum to raise concerns
regarding the burden of particular TTC
calculation requirements is in the
NAESB standards development process.
In any event, we would expect that the
posting of narratives for changes in
monthly and yearly ATC values as a
result of a 10 percent change in TTC
will be triggered mainly by topology
changes resulting from transmission
lines and generator in-service status, as
well as new facilities additions, that are
reported on OASIS.

125. We clarify in response to
Southern that transmission providers do
not need to list each and every
circumstance or occurrence that impacts
TTC values from the previous month or
year and, instead, may list the primary
events that give rise to the update.
Again, we expect that TTC changes will
generally result from topology changes
and, therefore, the primary reasons for
an update would be changes in
schedules of transmission or generation
additions, prolonged outages, or
changes in maintenance schedules
causing a TTC change of 10 percent. We
agree with Southern that the
transmission provider should post these
narrative explanations on OASIS via a
template and data element that is to be
defined by NAESB. We direct
transmission providers, working
through NAESB, to develop the OASIS
functionality necessary for such
postings. Pending completion of this

55 See Order No. 890 at P 369.
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work by NAESB, we direct transmission
providers to post these narrative
explanations as comments on OASIS.

126. We deny TDU Systems’ request
to change the triggering requirement to
a 10 percent decrease in ATC. In Order
No. 890, the Commission relaxed the
ATC narrative reporting requirements
proposed in the NOPR due to concerns
that the posting of those narratives
would become burdensome. We believe
the Commission struck the right balance
by requiring the posting of narratives
only when there is a change in TTC of
10 percent or more and disagree that
more limited postings defeats the
purpose of the posting obligation.

127. In response to PJM, we reiterate
that all transmission providers must
comply with this posting requirement.
Transmission providers using an AFC
calculation method that does not base
changes in ATC on changes in TTC may
comply with this requirement by
posting narrative explanations of the
reasons for changes in AFC values as a
result of changes in AFC inputs that
cause ATC or TTC to change by 10
percent or more. We direct each
transmission provider that employs the
AFC calculation methodology to
provide a statement in the compliance
filing required in section II.C describing
how the narrative is derived for ATC/
TTC postings or, if such information
was provided in a prior compliance
filing, a reference to that filing.

128. We also deny TDU Systems’
request to require transmission
providers to post a narrative explanation
any time ATC values remain at zero for
a day for daily service, two business
days for weekly service, five business
days for monthly or yearly service. The
Commission concludes that a six-month
trigger for monthly or yearly ATC values
more appropriately balances the benefits
of increased transparency for the
Commission and customers against the
burden on transmission providers to
make such postings. If the frequency of
these postings proves inadequate, the
Commission can revisit this requirement
in a future order.

(3) CEIl

129. The Commission acknowledged
in Order No. 890 that certain data and
studies required to be made public may
contain CEII and that the Commission
has a responsibility to protect that
information. In order to provide
transparency and avoid undue delays in
providing information to those with a
legitimate need for it, the Commission
required that transmission providers
establish a standard disclosure
procedure for CEII required to be
disclosed in Order No. 890. The

Commission stated that transmission
providers will be responsible for
identifying CEII and facilitating access
to it for appropriate entities and the
Commission will be available to resolve
disputes if they arise.

130. With regard to procedures to
access CEII, the Commission noted that
transmission customers already have
digital certificates or passwords to
access publicly restricted transmission
information on OASIS. The Commission
suggested that transmission providers
could set up an additional login
requirement for users to view CEII
sections of the OASIS, requiring users to
acknowledge that they will be viewing
CEII and to sign a nondisclosure
agreement at the time the customer
obtains access to that portion of the
OASIS. The Commission explained that
only information that meets the criteria
for CEII, as defined in section 388.113
of the Commission’s regulations,56
should be posted in this section of the
OASIS.

Requests for Rehearing and Clarification

131. E.ON U.S. contends that the
Commission should not allow posting of
CEII on OASIS, arguing that information
is designated as CEII because it relates
to the integral operations of the nation-
wide power grid and that, with access
to this information, a terrorist or other
bad actor could inflict real, substantial
harm on the power grid. E.ON U.S.
states that posting CEIIl on a
transmission provider’s OASIS, a Web
site that is openly connected to the
internet, will impair the transmission
provider’s ability to adequately protect
this information, even with password
protection. E.ON U.S. suggests there are
other ways of providing transmission
customers with such CEII, such as
individual meetings upon request.

132. New York Transmission Owners
request that transmission providers be
authorized to determine, on a case-by-
case basis, the specific level and amount
of CEII that a requesting customer may
obtain. New York Transmission Owners
argue that a terrorist seeking to harm our
country’s energy infrastructure will not
likely be concerned with having to sign
a confidentiality agreement or obtain
multiple passwords.

Commission Determination

133. We agree with E.ON U.S. that
posting CEIl on OASIS may not provide
adequate protection of CEIIl and that
transmission providers may therefore
develop other standard disclosure
procedures to provide relevant CEII to
transmission customers on a timely

5618 CFR 388.113.

basis. The Commission did not require
CEII postings on OASIS in Order No.
890 and, instead, discussed use of
OASIS as one potential disclosure
mechanism.57 The Commission required
transmission providers to establish a
standard procedure for disclosing
relevant CEII on a timely basis, but did
not specify a particular disclosure
mechanism.

134. Similarly, transmission providers
may determine on a case-by-case basis
the specific level of CEIIl a customer may
obtain, provided that the information is
made available to appropriate recipients
on a timely basis. If a transmission
provider chooses to post CEII on a
protected section of its OASIS, the
transmission provider can and should
verify the identity of transmission
customers who access that information
as it would for any confidential
information.

(4) Additional Data Posting

135. The Commission also required
transmission providers to post on
OASIS metrics related to the provision
of transmission service under the
OATT. Specifically, non-ISO/RTO
transmission providers were directed to
post (1) the number of affiliate versus
non-affiliate requests for transmission
service that have been rejected and (2)
the number of affiliate versus non-
affiliate requests for transmission
service that have been made. This
posting must detail the length of service
request (e.g., short-term or long-term)
and the type of service requested (e.g.,
firm point-to-point, non-firm point-to-
point or network service). The
Commission stated that the affiliate
posting requirements do not apply to
ISOs and RTOs since they do not have
any affiliates.

136. The Commission also required
transmission providers to post their
underlying load forecast assumptions
for all ATC calculations and to post, on
a daily basis, their actual daily peak
load for the prior day and load forecasts
and actual daily peak load for both
system-wide load (including native
load) and native load. ISOs and RTOs
are required to post this load data for
the entire ISO/RTO footprint and for
each LSE or control area footprint
within the ISO/RTO.

Requests for Rehearing and Clarification

137. E.ON LSE requests clarification
whether the requirement in section
37.6(e)(2) of the Commission’s
regulations to post information
regarding denials of service applies to
denials of requests. Washington I0Us

57 See Order No. 890 at P 404.
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request clarification on the requirement
to post information regarding
transmission service requests from
affiliates, stating that it is not clear what
the Commission means by ‘“requests for
transmission service.” They suggest that
the reference could be to requests for
transmission service by affiliated
merchant or trading entities or requests
for transmission service by the
transmission provider’s merchant
function, including requests to
designate or undesignate network
resources and requests to procure
secondary network service to serve
native load.

138. TDU Systems request that the
Commission reconsider its decision to
exempt RTOs and ISOs from the
requirement to post data regarding their
processing of transmission service
requests. Although RTOs and ISOs have
no generation affiliates, TDU Systems
argue that requiring RTOs and ISOs to
post information as to the number of
requests made and rejected would make
the acquisition of transmission services
more transparent, serve as a signal for
potential congestion problems on the
system that should be studied through
the planning process, and alert market
participants to the emergence of market
power in local submarkets.

139. Constellation requests that the
Commission clarify that the requirement
to post underlying load forecast
assumptions includes a complete list of
modeling assumptions, protocols and
automation modifications, including
what the adjustments are and how they
are applied. Constellation states that it
requested that such information be
required in its NOPR comments, but
that it is unclear whether the
requirement in Order No. 890 is broad
enough to reflect that request.

140. E.ON LSE requests that the
Commission grant rehearing to permit
utilities to decline to publicly post
information regarding actual load and
forecasts where such information is
commercially sensitive or where
customer-specific information is
deemed confidential by the affected
customer. E.ON LSE requests that such
commercially sensitive information
instead be posted four weeks after the
time period that the data covers. E.ON
LSE contends that disclosure of
customer-specific load forecasts could
have adverse competitive effects, such
as a daily forecast signaling to sellers
that a utility is in substantial need for
additional energy during the upcoming
day’s operations. E.ON LSE contends
that the goal of transparency is
sufficiently met even with a slight delay
in posting commercially sensitive
forecasts and load data.

Commission Determination

141. In Order No. 890, the
Commission required transmission
providers to post on OASIS metrics
regarding transmission service requests.
The Commission did not distinguish
between types of requests for
transmission service. Transmission
providers therefore should include in
their metrics any type of request for
service, including transmission service
requests by affiliated merchant or
trading entities as well as requests by
the transmission provider’s merchant
function to designate or undesignate
network resources or to procure
secondary network service to serve
native load. We revise our regulations to
make this clear.

142. In response to TDU Systems, we
clarify that Order No. 890 did not
exempt RTOs and ISOs from the
requirement to post metrics related to
the provision of transmission service.
While the affiliate posting requirements
do not apply to RTOs and ISOs,58 the
requirement to post metrics regarding
all transmission service requests
remains.5® We agree with TDU Systems
that requiring RTOs and ISOs to post
non-affiliate transmission service
request metrics improves the
transparency of transmission service
request processing by those
transmission providers.

143. In response to Constellation, we
clarify that underlying load forecast
assumptions should include economic
and weather-related assumptions. We
revise our regulations to clearly state the
obligation to post both actual daily peak
load and load forecast data, as required
in Order No. 890.6° We decline to adopt
E.ON LSE’s request to delay release of
load data required to be posted in Order
No. 890. Posting load forecast and actual
load data on a control area and LSE
level provides necessary transparency to
transmission customers and does not, in
our view, raise serious competitive
implications. If there is customer-
specific information deemed
confidential by the affected customer
that impedes the ability of the
transmission provider to post this data,
we will consider requests for exemption
from the posting requirement on a case-
by-case base.

58 See Order No. 890 at P 414.
59 See 18 CFR 37.6(i)(1) and (2).
60 See Order No. 890 at P 416.
61 See id. at P 417.

(5) Requests for Additional
Transparency

Requests for Rehearing and Clarification

144. Constellation repeats a request
from its NOPR comments to require
transmission providers to post certain
additional modeling data, modeling
support information, and model
benchmarking and forecasting data/TSR
study audit data (identified in an
attachment to its request for rehearing).
Constellation argues that, since Order
No. 890 requires transmission providers
to calculate much of this additional
information, the Commission should
require that it be posted as well.
Constellation contends that these
postings would allow transmission
customers and the Commission to assess
the likely availability of transmission
capacity, verify or challenge the
conclusions reached by the transmission
provider on a specific transmission
request, and identify constraints and
congestion, as well as physical or
financial measures that could be taken
to optimize the use of transmission
system.

145. EPSA asks the Commission to
clarify that the standards developed
during the NAESB process should
require transmission providers to post
essential details of ETCs that affect
current customers’ access to
transmission capacity, including
duration and volume, priority rights,
redispatch and scheduling rights, and
any other rights that affect others’ use of
the grid. As part of these postings, EPSA
suggests that transmission providers be
required to include information
concerning transmission arrangements
that are not provided under the OATT,
e.g., pre-OATT transmission
arrangements. EPSA argues that non-
OATT transmission arrangements often
include terms that are inconsistent with
OATT terms and which can impact
OATT customers’ access to the grid.
Unless transmission providers are
required to post ETC-related
information, EPSA contends that there
will be no way for market participants
to determine whether the transmission
provider has appropriately modeled
ETC set-asides.

146. Powerex makes a similar request,
reiterating a NOPR proposal that the
Commission require transmission
providers to post those provisions of
pre-Order No. 888 contracts that affect
current customers’ access to
transmission capacity, including
duration and volume, priority rights,
redispatch and scheduling rights, and
any other rights that affect transmission
access. Powerex further requests that the
Commission prohibit the continuation
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of grandfathered contracts unless the
parties can point to a provision within
the existing contract that contains
explicit and guaranteed rights to extend
or renew the contract term and reaffirm
that pre-Order No. 888 contracts cannot
be altered upon their expiration.
Powerex complains that the
Commission did not address these
proposals in Order No. 890 and that no
commenting party put forward credible
evidence to rebut the information
Powerex presented the Commission in
its NOPR comments.

147. TDU Systems argue that
transmission providers should be
required to provide customers with
access to modeling software used to
calculate ATC values. TDU Systems
state that Commission staff expressed
concern at the Technical Conference
held on October 12, 2006, in this docket
that customers could find it difficult to
sort through and use the large volume
of data the Commission proposed to be
posted by the transmission provider.
TDU Systems argue that providing
access to the modeling software used by
the transmission provider to calculate
ATC would resolve many of these
concerns and better enable transmission
customers to replicate and verify
transmission provider ATC calculations,
avoiding the potential for protracted
litigation over the ATC results. TDU
Systems contend that any proprietary or
licensing concerns of the transmission
provider or its vendors could be
addressed through reasonable charges
for use of the software and/or
appropriate confidentiality agreements.

Commission Determination

148. In Order No. 890, the
Commission required transmission
providers to make available, upon
request, all data used to calculate ATC,
TTC, CBM and TRM for any constrained
posted path.62 We believe that this
adequately addresses Constellation’s
request for access to modeling data used
by the transmission provider.
Specifically, we expect transmission
providers to make available, upon
request and subject to appropriate
confidentiality protections and CEIL
requirements, the following modeling
data: (1) Load flow base cases and
generation dispatch methodology; (2)
contingency, subsystem, monitoring,
change files and accompanying
auxiliary files; (3) transient and
dynamic stability simulation data and
reports on flowgates which are not
thermally limited; (4) list of transactions
used to update the base case for
transmission service request study; (5)

62 See id. at P 348.

special protection systems and
operating guides, and specific
description as to how they are modeled;
(6) model configuration settings; (7)
dates and capacities of new and retiring
generation; (8) new and retired
generation included in the model for
future years; (9) production cost models
(including assumptions, settings, study
results, input data, etc.), subject to
reasonable and applicable generator
confidentiality limitations; (10)
searchable transmission maps,
including PowerWorld or PSSE
diagrams; (11) OASIS names to
Common Names table and PTI bus
numbers; and, (12) flowgate and
interface limits including limit category
(thermal, steady state or transient,
voltage or angular). We decline,
however, to require the transmission
provider to post this information on
OASIS, as Constellation suggests. We
conclude that making this information
available on request provides sufficient
transparency for customers without
unduly burdening the transmission
provider.

149. With regard to the modeling
support information sought by
Constellation, we believe much of this
information should already be stated in
each transmission provider’s
Attachment C. In Order No. 890, the
Commission required each transmission
provider to set forth in the Attachment
C to its OATT the ATC calculation
methodology used by the transmission
provider.®3 To the extent necessary, we
clarify that the step-by-step modeling
study methodology and criteria for
adding or eliminating flowgates
(permanent and temporary) is part of the
ATC methodology that must be stated in
the transmission provider’s Attachment
C. We direct any transmission provider
that has failed to include this
information in its Attachment C to
include that information as part of the
compliance filing directed in section
II.C. If the transmission provider has
already satisfied this obligation in a
previous compliance filing, it should
refer to that filing instead.

150. We deny as premature
Constellation’s request to require OASIS
postings of additional model
benchmarking and forecasting data/TSR
study audit data. Such information
would be utilized in the process of
updating and benchmarking models to
actual events, which is the subject of
ongoing efforts to modify relevant
reliability standards from the MOD and
facilities design, connections and
maintenance (FAC) groups.

63 See id. at P 323.

151. We decline to impose additional
posting requirements regarding ETC
uses, as requested by EPSA and
Powerex. In Order No. 890, the
Commission required transmission
providers to make available all data
used to calculate ATC for constrained
paths and any system planning studies
or specific network impact studies
performed for customers.®¢ This would
include information regarding ETC uses,
including grandfathered agreements,
that affect ATC calculations or study
results. EPSA and Powerex fail to
demonstrate that it is necessary to
require the posting of additional
information regarding ETC uses to verify
the accuracy of the transmission
provider’s ATC calculations. We note in
response to Powerex that, if any new
service taken upon expiration of a pre-
Order No. 888 contract, the terms and
conditions of the transmission
provider’s OATT would apply.65

152. We deny TDU Systems’ request
to require transmission providers to
grant customers access to proprietary
modeling software used to calculate
ATC values. The Commission believes
at this time that the requirements of
Order No. 890 are sufficient to achieve
the Commission’s transparency goals
without further requiring the disclosure
of proprietary software.

B. Coordinated, Open, and Transparent
Planning

1. The Need for Reform

153. In Order No. 890, the
Commission required transmission
providers to participate in a
coordinated, open, and transparent
planning process on both a local and
regional level. Transmission providers,
including RTOs and ISOs, were directed
to submit a compliance filing describing
their proposals for a coordinated and
regional planning process that comply
with the planning principles and other
requirements of Order No. 890. The
transmission planning process must be
documented as an attachment to the
transmission provider’s OATT.

154. The Commission determined that
planning-related reforms were necessary
in order to limit opportunities for undue
discrimination and to ensure that
comparable transmission service is
provided by all public utility
transmission providers. The
Commission stated that it did not intend
to reopen prior approvals regarding
planning processes adopted by RTOs
and ISOs and, instead, sought to ensure
that such planning processes are

64 See id. at P 348.
65 See Order No. 888 at 31,655.
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consistent with or superior to the
requirements of Order No. 890. In order
for an RTO’s or ISO’s planning process
to be open and transparent,
transmission customers and
stakeholders must be able to participate
in each underlying transmission
owner’s planning process. The
Commission therefore directed RTOs
and ISOs to indicate in their compliance
filings how participating transmission
owners within their footprint will
comply with the planning requirements
of Order No. 890.

155. The Commission also noted that
the planning obligations imposed in
Order No. 890 did not address or dictate
which investments identified in a
transmission plan should be undertaken
by transmission providers. Through the
principles adopted by the Commission,
a process was established through
which transmission providers will
coordinate with customers, neighboring
transmission providers, affected state
commissions, and other stakeholders in
order to ensure that transmission plans
are not developed in an unduly
discriminatory manner.

Requests for Rehearing and Clarification

156. E.ON U.S challenges the
Commission’s authority to adopt
transmission planning rules beyond the
implementation of service reservations
or requests by customers. E.ON U.S.
argues that the Commission’s reliance
on new section 217(b)(4) of the FPA is
misplaced because that provision does
not enlarge the Commission’s authority
and, in any event, Order No. 890 goes
beyond assuring that LSEs have
adequate transmission service. E.ON
U.S. contends that characterizing
transmission planning as a practice
affecting rates would require an
expansion of the Commission’s
jurisdiction over the underlying rate,
which it argues does not exist.

157. Southern states that it supports
the bulk of the coordinated planning
provisions of Order No. 890, but
nonetheless argues that reform is not
needed to ensure that transmission
planning is performed on a non-
discriminatory basis. Southern states
that it has invested billions of dollars in
transmission over the last decade and
expects to continue the trend of
considerable investment through the
foreseeable future. Southern also
contends that it and other vertically-
integrated utilities have obligations to
procure generation through
nondiscriminatory requests for
proposals and that contracts awarded to
any non-affiliated generator are already
incorporated into the planning process
as designated resources. Southern

therefore contends that it does not have
a disincentive to impede the ability of
lower cost generation to access its
control area. Southern suggests that any
failure to upgrade interfaces is due to
the lack of long-term firm service
commitments to justify the upgrade, not
a desire to keep lower-cost power from
accessing the transmission provider’s
control area.

158. NYISO challenges the
Commission’s reform of previously-
approved RTO and ISO planning
processes, arguing that the Commission
cannot require changes to the NYISO
planning process without first making a
finding that it is no longer just and
reasonable. NYISO contends that no
such finding was made in Order No.
890, nor did the Commission identify
discrimination in areas with centralized
markets, such as NYISO.

159. NRECA, Old Dominion, and TDU
Systems ask the Commission to clarify
that those RTOs and ISOs and other
public utility transmission providers
able to demonstrate that their planning
processes are consistent with or
superior to the requirements of Order
No. 890 must nevertheless still file their
planning process as part of their OATTs.
These petitioners contend that requiring
an RTO or an ISO to include the details
of its planning process in its OATT,
rather than its operating agreements,
business manuals or Web site postings,
will enable the Commission to monitor
compliance with the reformed planning
principles of Order No. 890 and provide
needed transparency for customers.
Entergy requests clarification that a
transmission provider that has
transferred authority over planning
activities to an independent
transmission coordinator may make the
same compliance filings as an RTO/ISO,
demonstrating that its existing planning
process is consistent with or superior to
the Order No. 890 requirements.

160. Old Dominion asks the
Commission to clarify that the list of
requirements in paragraph 602 of Order
No. 890 (regarding the level of detail to
be included in the OATT) is not
exclusive and that, instead, every
transmission provider must include the
entirety of its planning process in its
Attachment K with sufficient detail for
stakeholders to understand that process.
TDU Systems seek further clarification
that transmission providers that have
not turned over operational control of
their facilities to an RTO or ISO must
comply with the Attachment K filing
obligations even if their facilities are
governed by non-OATT arrangements,
such as facilities agreements.

161. Several petitioners ask the
Commission to clarify whether

individual transmission-owning
members within an RTO/ISO must
comply with the planning-related
posting and filing requirements of Order
No. 890.56 New York Transmission
Owners argue that, where there is an
existing compliant regional planning
process conducted by an RTO or ISO,
participation in the planning process by
a transmission owner is sufficient to
satisfy the requirements of Order No.
890. Old Dominion and TDU Systems,
however, seek confirmation that each of
the nine planning principles adopted by
the Commission apply equally to
transmission owners that are members
of an RTO, otherwise the RTO’s
planning process will be insufficient to
satisfy the requirements of Order No.
890. TDU Systems argue that RTO and
ISO tariff filings must provide detail on
how the RTO will ensure transmission
owner compliance with planning
requirements and that reliance on
statements of commitment to comply
would be insufficient. Old Dominion
contends that all filing and posting
obligations should rest with the RTO or
ISO and not their transmission-owning
members. EEI suggests that the
processes for incorporating the planning
processes of transmission owning
members of RTOs and ISOs should be
addressed by each RTO and ISO.

162. National Grid objects to any
obligation to allow stakeholders an
opportunity to preview the internal
planning deliberations of transmission-
owning RTO/ISO members prior to
presentation of plans to the RTO or ISO.
National Grid argues that this would
give special interest stakeholders two
opportunities to oppose specific
projects, once at the local level without
the full participation of the region and
again at the regional level, and
undermine the ability of the regional
process to resolve conflicts between
competing proposals. National Grid
contends that it would be unfair to
require transmission owners to open up
their internal deliberations in advance
of the regional planning process while
allowing other stakeholders to
deliberate in private their own strategies
for the regional planning process.
National Grid asks the Commission to
clarify that the regional planning
process is the appropriate forum in
which stakeholders can examine each
other’s upgrade proposals. National Grid
argues that the adoption of separate
local planning processes is not
necessary to remedy undue
discrimination and is unnecessary given

66 See, e.g., EEI, National Grid, New York
Transmission Owners, Old Dominion, and TDU
Systems.
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that stakeholders in the ISO-NE
regional planning process have an
opportunity to comment on all aspects
of the transmission plan, even those
developed by the underlying
transmission owners.

163. Several petitioners challenge the
Commission’s decision in Order No. 890
not to mandate the construction of
facilities identified in a transmission
plan. TAPS argues that the
Commission’s finding that
discrimination exists in expansion
decisions compels obligating
transmission providers to build needed
facilities to accommodate uses
identified in the planning process or
explain why they cannot do so. TAPS
contends that, under Order No. 890, a
transmission provider can choose to
build only the planned upgrades that
benefit its native load, leaving a weak
and uneven grid that prevents
embedded TDUs from accessing
economic alternatives.

164. TAPS asks that the following
measures be adopted to protect the
interest of customers potentially harmed
by failing to obligate the transmission
provider to construct facilities identified
in the transmission plan. First, TAPS
suggests that transmission providers be
required to accept any request for
transmission to a network customer
load, if necessary by redispatch shared
on a load-ratio basis, if the request
would have been accepted if the
transmission provider’s own load had
been designated the sink. Second, TAPS
asks the Commission to require
transmission providers to accept a
network customer’s timely designated
network resource so long as the
designation is consistent with the
regional transmission plan and the long-
term projections and planning
information provided by the customer
pursuant to OATT § 31.6 and in the
planning process, supporting the
network resource designation through
redispatch if necessary, with costs
shared on a load-ratio basis. Third,
TAPS suggests that transmission
providers be required to offer embedded
cost sales to transmission-dependent
utilities if the provider’s failure to plan
and construct on a comparable basis has
left those embedded utilities trapped
without reasonable access to
competitive alternatives. Finally, TAPS
asks the Commission to make clear that
its “toolbox” to address egregious
failures to plan and construct a robust
grid that meets the needs of network
customers includes the exercise of
jurisdiction over the transmission
component of bundled retail sales of a

particular utility to remedy undue
discrimination.8”

165. TAPS argues that these measures
would provide transmission providers
with the right financial incentives to
construct facilities identified in the
transmission plan. If the transmission
provider fails to build and there is
insufficient capacity to accommodate
planned uses, TAPS argues it is
appropriate for the transmission
provider to share the cost of providing
alternative service. TAPS argues that
this would also mitigate the
Commission’s concern that imposing an
obligation to build would conflict with
the need for transmission plans to
change over time.

166. TAPS also suggests that the
Commission monitor the transmission
provider’s actions by requiring any
denial of service to a network customer
be reported to the Commission so that
the transmission provider can
demonstrate to enforcement staff that
the transmission provider has
adequately planned for its customers
and made diligent efforts to build
planned upgrades. TAPS also argues
that transmission providers should be
required to demonstrate that they are
making good faith efforts to obtain any
necessary state and local siting
approvals and to acquire any property
rights necessary to construct planned
facilities in order to show that they are
not selecting projects for construction
that favor their own uses over the uses
of their network customers.

167. TDU Systems agree that better
planning will not remedy or mitigate
undue discrimination without an
enforceable obligation to actually
construct upgrades needed to ensure
reliable and economic service to LSEs.
TDU Systems argue that an obligation to
build would be consistent with other
reforms adopted in Order No. 890, such
as extending the minimum term of
contracts eligible for rollover rights and
eliminating the price cap on
reassignments of capacity, by ensuring
that adequate capacity exists to
accommodate transmission service
requests. They contend that the failure
to mandate expansion of the grid is
particularly egregious in situations
when zero ATC values are posted on a
recurring or lengthy basis, which they
argue should trigger a rebuttable
presumption that congestion exists on
the transmission system and that
upgrades are needed. TDU Systems
contend that failing to require
transmission providers to expand their
systems in these and other situations is
inconsistent with the requirement of

67 Citing New York v. FERC, 535 U.S. 1 (2002).

section 217(b)(4) of the FPA for the
Commission to exercise its authority to
facilitate the planning and expansion of
transmission facilities to meet the
reasonable needs of LSEs.

168. TDU Systems suggest that the
Commission strengthen and aggressively
enforce the existing construction
obligations in the pro forma OATT and
subject transmission providers that fail
to implement a transmission plan in
good faith to sanctions. TDU Systems
argue that section 28.2 of the pro forma
OATT should be amended to require a
transmission provider to do more than
endeavor to construct new facilities
needed to meet network customer load
or, in the alternative, the Commission
should indicate that it will aggressively
enforce the existing obligation to build.
They request that the Commission adopt
a clear policy of sanctions for cases in
which a transmission provider is found
to have failed to proceed in good faith
and with due diligence in implementing
the planning process. TDU Systems ask
the Commission to clarify in particular
that it will consider revocation of
market-based rate authority for bad faith
in implementing the transmission
planning and expansion requirements
under Order No. 890.

169. NRECA also urges the
Commission to reiterate and enforce the
existing obligations to build in order to
meet its service obligations to network
and long-term point-to-point customers
under the pro forma OATT.68 NRECA
argues that the obligation to expand
capacity should be viewed as part and
parcel of the transmission provider’s
obligation to plan for these customers
and that statements to the contrary in
Order No. 890 should be clarified.
NRECA argues that leaving the
transmission provider with the
discretion not to build facilities
identified in the transmission plan
would allow it to discriminate in favor
of its native load customers to the
detriment of network and long-term
point-to-point customers.

170. Washington IOUs request
clarification that the planning
requirements of Order No. 890 do not
supersede the planning and
coordination activities undertaken by a
transmission provider under its network
operating agreements. Washington IOUs
state that transmission providers
providing network service currently
engage in local planning and
coordination activities with network
customers to ensure their needs are met
and that such activities should not be

68 Citing pro forma OATT sections 13.5, 15.4 and
28.2.
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superseded by the planning-related
reforms of Order No. 890.

Commission Determination

171. The Commission affirms the
decision in Order No. 890 to amend the
pro forma OATT to require coordinated,
open and transparent transmission
planning on both a local and regional
level. Although the Commission
encouraged utilities to engage in joint
planning in Order No. 888—A, it placed
no affirmative obligation on
transmission providers to coordinate
with their customers in transmission
planning or otherwise publish the
criteria, assumptions, or data underlying
their transmission plans, nor were
transmission providers required to
coordinate planning activities with
other transmission providers in their
region. This lack of clear criteria
regarding planning obligations has
created opportunities for undue
discrimination by transmission
monopolists with an incentive to deny
transmission or offer transmission on an
inferior basis.

172. Petitioners generally do not
challenge the Commission’s conclusion
that the lack of coordination, openness,
and transparency results in
opportunities for undue discrimination
in transmission planning and, instead,
raise more narrow arguments regarding
particular aspects of the planning
reforms. E.ON U.S. argues that the
Commission must limit the scope of the
planning requirements to
implementation of service requests. We
disagree. The Commission has a
statutory obligation under sections 205
and 206 of the FPA to ensure that each
public utility’s rates, charges,
classifications, and services are just and
reasonable and not unduly
discriminatory. The Commission has
exercised jurisdiction over planning-
related proposals submitted by
individual transmission providers in the
past, rejecting arguments regarding a
lack of jurisdiction.®® Transmission
planning activities are within our
jurisdiction and, therefore, we have a
duty under FPA section 206 to remedy
undue discrimination in this area and a
further obligation under FPA section
217 to act in a way that facilitates the
planning and expansion of facilities to
meet the reasonable needs of LSEs.

173. The fact that transmission
providers, such as Southern, have
undertaken some transmission
investment in recent years does not
mean that planning reform is not

69 See New York Independent System Operator,
Inc., 109 FERC {61,372 at P 18 (2004); Southwest
Power Pool, Inc., 109 FERC {61,010 at P 78 (2004).

needed. Southern does not challenge the
fundamental conclusion that it is in the
economic self-interest of transmission
monopolists to discriminate in the
provision of service and, in turn, in
planning-related activities. The ability
of generators to participate in requests
for proposals for generation service does
not adequately respond to the need for

a coordinated, open, and transparent
transmission planning process that
considers the needs of all customers as
well as the transmission provider itself.
The planning process adopted in Order
No. 890 is designed to enhance the
ability of all customers to make long-
term firm service commitments by
allowing them to participate in the
transmission provider’s planning
activities.

174. The Commission also based its
planning-related reforms on the need to
ensure comparable transmission service
by all transmission providers, including
RTOs and ISOs. We therefore disagree
with NYISO that the Commission failed
to justify application of the Attachment
K filing obligations to RTOs and ISOs.
The Commission was not required to
find each and every tariff unjust and
unreasonable to adopt this rulemaking,
and, instead, had the discretion to adopt
principles of generic applicability to
govern all transmission tariffs. Indeed,
we made clear, and reiterate here, that
RTOs and ISOs can continue to rely on
their existing planning processes if
those processes meet the requirements
of Order No. 890. As the Commission
explained, it is not our intention to
reopen prior approvals simply for the
sake of doing so, but rather to ensure
that those previously approved planning
processes fulfill the obligations imposed
on all transmission providers in Order
No. 890.70

175. We therefore affirm the decision
to require all transmission providers to
comply with the planning-related
reforms adopted in Order No. 890,
including RTOs and ISOs. We agree
with Old Dominion that the filing and
posting requirements stated in Order
No. 890 apply only to the transmission
provider, e.g., the RTO or ISO, and not
the transmission-owning RTO/ISO
members without an OATT.7* Each RTO
and ISO may fulfill its obligations under

70 See Order No. 890 at P 437.

71 As the Commission noted in Order No. 890,
transmission owning members of an RTO or ISO
that continue to have OATTs on file under which
they provide service over jurisdictional facilities
not under control of the RTO or ISO would
continue to have filing obligations under Order No.
890, like any other transmission provider. See id.
at P 440, n.247. This would apply equally to a
transmission provider that has retained operational
control of facilities governed by other non-OATT
arrangements.

Order No. 890 by delegating certain
actions to, or otherwise relying on, their
transmission-owning members,
provided that the rights and
responsibilities of all parties are clearly
stated in the transmission provider’s
OATT. In the end, however, it is each
RTO’s and ISO’s responsibility to
demonstrate compliance with each of
the nine planning principles adopted in
Order No. 890 since it is the entity with
the Attachment K on file.

176. We clarify in response to
National Grid that an RTO or ISO would
not be able to satisfy the requirements
of Order No. 890 if the plans developed
by its transmission-owning members
and relied upon by the RTO/ISO did not
also satisfy those requirements. A
fundamental assumption underlying
National Grid’s argument is that issues
addressed in a local planning proposal
should be final prior to its introduction
at the regional level. Yet such finality
could exclude customers from the
development of aspects of what
eventually becomes the regional plan
implemented by the RTO or ISO. As the
Commission explained in Order No.
890, local planning issues may be
critically important to some
transmission customers, such as those
embedded within the service areas of
individual transmission owners.72
While we leave the mechanics of
incorporating the planning processes of
transmission owning members to each
RTO and ISO, as EEI suggests, it would
not be appropriate to entirely exclude
such processes as proposed by National
Grid.

177. To the extent necessary, we
clarify in response to NRECA, Old
Dominion and TDU Systems that every
transmission provider, including RTOs
and ISOs, must submit a compliance
filing stating its transmission planning
process in an attachment to its OATT.
This tariff language must satisfy all of
the requirements of Order No. 890 with
sufficient detail for stakeholders to
understand the planning process
implemented by the transmission
provider. To the extent the transmission
provider previously received
Commission approval to delegate
planning responsibilities to an
independent transmission coordinator,
the transmission provider may
demonstrate in its compliance filing that
its planning process is consistent with
or superior to the Order No. 890
planning requirements, similar to the
RTO and ISO compliance filings.

178. The Commission declines to
expand the pro forma OATT to place
additional obligations on the

72 See id. at P 440.
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transmission provider to construct
facilities identified in its transmission
plan. As the Commission explained in
Order No. 890, there may be reasons a
transmission provider declines to
undertake a particular project given the
complexity of the transmission grid and
changing conditions of supply and
demand.”3 Our focus is therefore on the
process leading to the transmission plan
and not the construction of specific
facilities. This does not, as some
petitioners argue, undermine the
construction-related obligations that
exist under sections 13.5, 15.4 and 28.2
of the pro forma OATT. The planning-
related reforms adopted in Order No.
890 are intended to support, not replace,
those requirements by establishing a
process to govern all planning-related
decisions.

179. We therefore believe adequate
protections are in place to ensure that
transmission providers do not unduly
discriminate in the selection of which
facilities they choose to construct to the
detriment of their customers. If a
particular customer believes that its
transmission provider has in fact not
complied with its OATT obligations, the
customer should bring the matter to the
Commission’s attention, such as by
filing a complaint. Indeed, the planning-
related reforms adopted in Order No.
890 will facilitate tariff compliance by
opening up the transmission provider’s
decisional process, providing much
needed transparency in the area of
transmission planning.

180. We deny as unnecessary TAPS’
request to impose additional
accountability mechanisms or require
other demonstrations regarding a
transmission provider’s construction
decisions or to generically address the
appropriateness of sanctions, including
revocation of market-based rate
authority, for non-compliance with tariff
obligations. We will likewise deny
requests to revise the construction-
related obligations of the pro forma
OATT. The Commission will remain
actively involved in the review and
implementation of the transmission
planning processes required in Order
No. 890, during and beyond the initial
compliance phase, to ensure that the
potential for undue discrimination in
planning activities is adequately
addressed. Further, we expect
transmission customers to advise the
Commission if transmission providers
do not adhere to the terms of the tariff
provisions we ultimately approve. In the
absence of specific evidence that a
transmission provider has failed to
satisfy its tariff obligations, either under

73 See id. at P 594.

sections 13.5, 15.4 or 28.2 of the pro
forma OATT or its Attachment K
planning process, we believe it
unnecessary to adopt the additional
measures proposed by TAPS. In the case
of tariff non-compliance, the
Commission will consider these and any
other remedies that may be appropriate
on a case-by-case basis in the context of
the specific facts presented.

2. Planning Principles

181. The Commission identified nine
planning principles in Order No. 890
that must be satisfied for a transmission
provider’s planning process to be
considered compliant with that order.
These nine planning principles are:

(1) Coordination—the process for
consulting with transmission customers
and neighboring transmission providers;

(2) Openness—planning meetings
must be open to all affected parties;

(3) Transparency—access must be
provided to the methodology, criteria,
and processes used to develop
transmission plans;

(4) Information Exchange—the
obligations of and methods for
customers to submit data to
transmission providers must be
described;

(5) Comparability—transmission
plans must meet the specific service
requests of transmission customers and
otherwise treat similarly-situated
customers (e.g., network and retail
native load) comparably in transmission
system planning;

(6) Dispute Resolution—an alternative
dispute resolution process to address
both procedural and substantive
planning issues must be included;

(7) Regional Participation—there must
be a process for coordinating with
interconnected systems;

(8) Economic Planning Studies—
study procedures must be provided for
economic upgrades to address
congestion or the integration of new
resources, both locally and regionally;
and

(9) Cost Allocation—a process must
be included for allocating costs of new
facilities that do not fit under existing
rate structures, such as regional projects.

Petitioners have requested rehearing
and clarification regarding certain of
these principles, which we address in
turn.

a. Coordination

182. In order to satisfy the
coordination principle, transmission
providers must provide stakeholders the
opportunity to participate fully in the
planning process. The purpose of the
coordination requirement is to eliminate
the potential for undue discrimination

in planning by opening appropriate
lines of communication between
transmission providers, their
transmission-providing neighbors,
affected state authorities, customers,
and other stakeholders. The planning
process must provide for the timely and
meaningful input and participation of
customers regarding the development of
transmission plans, allowing customers
to participate in the early stages of
development.

Requests for Rehearing and Clarification

183. EPSA and TDU Systems argue
that, under Order No. 890, transmission
providers inappropriately retain veto
rights over the decision as to which
upgrade projects to include in
transmission plans. These petitioners
acknowledge that the transmission
provider has the ultimate obligation to
comply with its tariff, but argue that
those tariff obligations be fulfilled in a
way that allows for full and equal
participation of customers. EPSA argues
that transmission providers should be
obligated to consider consensus
positions, to present to the Commission
or its designee minority opinions that
have been excluded, and to explain why
consensus proposals that have been
disregarded will not be converted into
actual plans to expand or reduce
constraints on the system. TDU Systems
request that transmission providers be
required to post on their Web sites a
record of the transmission planning
decisions that reflect the views and
votes of all participants to that process.
TDU Systems argue that this would
enable the Commission to determine
whether the plan reflects consensus
among stakeholders and the needs of
customers, as opposed to the unilateral
determinations of the transmission
providers. NRECA asks the Commission
to clarify that LSEs in particular have
the opportunity to be an integral and
equal part of the regional planning
process from the beginning of the
process to its end, including
implementation of the regional
participation principle.

184. NRECA argues that comparability
requires that LSEs have equal weight in
decision-making. Otherwise, NRECA
contends that transmission providers
will continue to have the opportunity
and right to discriminate. NRECA
expresses concern that transmission
providers will be able to develop the
basic criteria, assumptions, and data
that underlie transmission plans on
their own and merely present the results
to customers after the fact. NRECA asks
the Commission to clarify that public
utility transmission providers may not
arbitrarily, deliberately, or
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discriminatorily disregard the input of
LSE customers at any stage in the
development and drafting of the
transmission plan and modify the pro
forma Attachment K to reflect that LSEs
will be an integral part of the planning
process.

185. With regard to small LSE
customers, NRECA asks the Commission
to clarify that the new requirement that
transmission providers develop and
implement joint planning processes
does not leave customers that lack the
resources to fully participate in the
planning process in a worse position
than they were in under Order No. 888.
NRECA states that, under Order No.
888, transmission providers were
required to plan and expand their
systems to meet the needs of all network
customers and long-term point-to-point
customers. NRECA contends that the
new joint planning requirement could
be read to allow transmission providers
to refuse to consider these customers’
needs if they are unable to participate
fully in the transmission planning
process. NRECA suggests that
participation in the planning process be
an opportunity for load-serving
customers, not an obligation, and that
transmission providers be required to
plan for those that are unable to fully
participate.

186. Constellation requests that the
Commission clarify that it will closely
monitor the planning process to ensure
that reforms are implemented in a
meaningful way and that customers
have the ability to truly participate in
the process. Williams requests that the
planning-related requirements of Order
No. 890 be augmented to require a
written record of stakeholder input, in
order to guarantee informed
consideration and debate of non-
transmission provider proposals.

187. EEI seeks clarification that
transmission providers may adopt
restrictions on the disclosure of CEII in
the context of transmission planning.
EEI argues that login requirements and
nondisclosure agreements may not
provide sufficient protection for CEIIL.
EEI suggests that transmission providers
be allowed to adopt the Critical
Infrastructure Protection (CIP) reliability
standards for the disclosure of CEII that
the Commission adopts in Docket No.
RM06-22-000, Mandatory Reliability
Standards for Critical Infrastructure
Protection.

Commission Determination

188. The Commission affirms the
decision in Order No. 890 not to require
the development of transmission plans
on a co-equal basis with customers.
Transmission planning is the tariff

obligation of the transmission provider,
and the pro forma OATT planning
process adopted in Order No. 890 is the
means to see that it is carried out in a
coordinated, open, and transparent
manner. It would not be appropriate to
allow customers and others that do not
bear the responsibility for tariff
compliance to have co-equal control
over the planning process. We reiterate,
however, that the planning process must
provide for the timely and meaningful
input and participation of all interested
customers and other stakeholders in the
development of transmission plans.
Customers and other stakeholders
therefore must have the opportunity to
participate at the early stages of the
development of the transmission plan,
rather than merely given an opportunity
to comment on transmission plans that
were developed in the first instance
without their input.

189. We disagree that the additional
processes proposed by EPSA, TDU
Systems, and Williams are necessary at
this time to ensure that transmission
providers do not unduly discriminate in
the performance of their planning
responsibilities. Customers and other
stakeholders have been given a
meaningful opportunity to participate in
the planning process and to voice their
concerns, not a formal “vote” on the
transmission plan. While we would not
consider it reasonable for the
transmission provider to act in an
arbitrary fashion by simply ignoring the
comments and concerns of interested
parties, we do not believe it appropriate
at this time to adopt additional
procedural mechanisms to measure or
track the views of those participants in
the planning process. Should disputes
arise, they should first be addressed
through the dispute resolution process
set forth in the transmission provider’s
Attachment K and then, if necessary, to
the Commission’s attention through a
complaint or other appropriate
procedural mechanism.

190. With regard to participation by
small LSEs in planning activities, we
reiterate that the planning process
adopted in Order No. 890 is intended to
supplement, not replace, the
transmission provider’s obligations
under section 28.2 of the pro forma
OATT to plan for the transmission
needs of its network customers on a
comparable basis and in accordance
with Good Utility Practice, as well as
the obligation to construct new facilities
pursuant to sections 13.5 and 15.4 of the
pro forma OATT to meet the service
requests of its long-term point-to-point
customers. Transmission providers are
therefore required to craft a planning
process that allows for a reasonable and

meaningful opportunity for those that
are interested and able to meet and
otherwise interact with the transmission
provider.74 Notwithstanding a smaller
LSE’s inability to participate in the
additional processes implemented in
compliance with Order No. 890, the
transmission provider still must fulfill
its network service obligation to that
customer.

191. In response to EEI, we clarify
that, in addition to login requirements
and nondisclosure agreements,
transmission providers may adopt
further restrictions on the distribution of
CEII consistent with any CIP reliability
standards that the Commission may
adopt in Docket No. RM06-22-000.

b. Openness

192. In order to satisfy the openness
principle, transmission planning
meetings must be open to all affected
parties including, but not limited to, all
transmission and interconnection
customers, state commissions and other
stakeholders. The Commission
recognized in Order No. 890 that it may
be appropriate in certain circumstances,
such as a particular meeting of a
subregional group, to limit participation
to a relevant subset of these entities. The
Commission emphasized, however, that
the overall development of the plan
must remain open.

Requests for Rehearing and Clarification

193. TDU Systems argue that any
condition under which a transmission
planning meeting could be limited so as
to exclude certain customers or
stakeholders must be explicitly set forth
in the transmission provider’s
Attachment K. Otherwise, TDU Systems
contend the transmission provider will
retain undue discretion over who is
allowed to participate in meetings.

Commission Determination

194. The Commission agrees with
TDU Systems that the circumstances
under which participation in a planning
meeting is limited should be clearly
described in the transmission provider’s
Attachment K planning process. All
affected parties must be able to
understand how, and when, they are
able to participate in planning activities.

c. Transparency

195. In order to satisfy the
transparency principle, transmission
providers must disclose to all customers
and other stakeholders the basic criteria,
assumptions, and data that underlie
their transmission system plans. The
Commission concluded that this

74 See Order No. 890 at P 453.
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information should enable customers,
other stakeholders, or an independent
third party to replicate the results of
planning studies and thereby reduce the
incidence of after-the-fact disputes
regarding whether planning has been
conducted in an unduly discriminatory
fashion. Among other things, the
Commission required transmission
providers to make available information
regarding the status of upgrades
identified in their transmission plans in
addition to the underlying plans and
related studies.

Requests for Rehearing and Clarification

196. TDU Systems ask the
Commission to clarify that transmission
providers, and transmission-owning
members of an RTO or ISO, must
provide customers and other
stakeholders with base case and change
case data. TDU Systems contend that
this would be consistent with the
Commission’s goal of allowing
stakeholders to replicate the results of
planning studies and, in their view,
would virtually eliminate disputes
regarding whether planning has been
conducted in an unduly discriminatory
fashion.

197. TAPS questions whether the
Standards of Conduct would trigger the
full functional separation requirement
for a non-public utility transmission
provider participating in the planning
process. TAPS contends that both
transmission and generation functions
of a non-public utility transmission
provider could participate in planning
activities, consistent with the Standards
of Conduct, so long as all information
used in transmission planning is made
available to all participants. If the
Commission disagrees, TAPS asks that
new mechanisms be adopted to assure
information is not abused, independent
from the Standards of Conduct and
existing Standards of Conduct waivers
that do not inhibit the participation of
non-public utility transmission
providers in the planning process. TAPS
suggests that any entity be allowed to
participate in the regional planning
process if it establishes procedures
defining which employees/consultants
may receive confidential transmission
and planning information and
prohibiting such employees/consultants
from sharing that information with the
entity’s wholesale merchant personnel.

198. Old Dominion requests that the
Commission adopt performance metrics
governing transmission planning in
addition to reports regarding the status
of upgrades. Old Dominion suggests that
the Commission specifically require
transmission providers to report on the
progress and construction of all

upgrades and facilities in the
transmission plan.

Commission Determination

199. In Order No. 890, the
Commission required transmission
providers to disclose to all customers
and other stakeholders the basic criteria,
assumptions, and data that underlie
their transmission system plans.?5> To
the extent necessary, we clarify in
response to TDU Systems that this
includes disclosure of transmission base
case and change case data used by the
transmission provider. These are basic
assumptions necessary to adequately
understand the results reached in a
transmission plan.

200. With regard to management of
non-public information by non-public
utility transmission providers, we
reiterate that the reciprocity obligation
requires non-public utility transmission
providers to abide by the Standards of
Conduct or obtain waiver of them.7¢
Although we recognize that compliance
with the Standards of Conduct can
impose costs on small entities, an open
planning process cannot be fully
successful if certain entities (whether
jurisdictional or nonjurisdictional) can
use planning-related information to
obtain an undue advantage. The
Commission therefore explained in
Order No. 890 that it may be necessary
to revisit waivers of the Standards of
Conduct granted to certain non-public
utility transmission providers in the
past.”7 The Commission declined to
alter such waivers on a generic basis in
Order No. 890 and we affirm that
decision here.

201. As TAPS notes, many of the
concerns regarding management of non-
public information shared in the
planning process can be alleviated by
simultaneous disclosure of that
information to all participants.
Moreover, the Standards of Conduct
govern the relationship and exchange of
information between transmission
providers and their marketing or energy
affiliates. Entities that do not own,
operate or control transmission
facilities, and who are not affiliated
with transmission providers, are not
subject to the Standards of Conduct. We
believe establishment of new
mechanisms to manage the sharing of
non-public planning information by
transmission providers subject to the
Standards of Conduct would be
premature and more appropriately
addressed in any proceeding in which

75 See id. at P 471.
76 See Order No. 888—A at 30,286.
77 See Order No. 890 at P 474.

the revocation of a Standards of
Conduct waiver is considered.

202. We also decline to adopt
additional performance metrics
governing transmission planning. The
Commission required in Order No. 890
for transmission providers to make
available information regarding the
status of upgrades identified in their
transmission plans.”® Customers and
other stakeholders that are interested in
the implementation of the transmission
plan will be able to monitor this
information to gather information
regarding the progress and construction
of upgrades and facilities. The
Commission does not believe further
reporting requirements are necessary at
this time to keep interested parties
informed regarding the status of
upgrades identified in a transmission
plan.

d. Information Exchange

203. In order to satisfy the
information exchange principle,
transmission providers must develop
guidelines and a schedule for the
submittal of information in consultation
with their network and point-to-point
customers. The Commission stressed
that information collected by
transmission providers to provide
transmission service to their native load
customers must be transparent and
equivalent information must be
provided by transmission customers to
ensure effective planning and
comparability. Point-to-point customers
were also required to submit any
projections they have of a need for
service over the planning horizon and at
what receipt and delivery points.

Requests for Rehearing and Clarification

204. E.ON U.S. requests that the
Commission clarify that all entities
seeking comparable treatment for
transmission planning purposes,
including any non-public utilities, must
share their cost information with the
transmission provider, as needed for
planning purposes. E.ON U.S. contends
that it must have access to information
regarding all of its customers’ dispatch
and transmission costs in order to
implement joint planning as envisioned
by Order No. 890. E.ON U.S.
acknowledges that this information
would need to be treated as
competitively sensitive and shielded
from the transmission provider’s
merchant function employees.

205. Duke seeks clarification that
projections of a point-to-point
customer’s anticipated needs do not
have to be included in the models

78 See id. at P 472.
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serving as the predicate of the
transmission plan. Duke agrees that,
while projected uses may be helpful in
understanding the scope of the potential
need for future upgrades, only
reservations impose an obligation on the
transmission provider.

Commission Determination

206. The Commission clarifies in
response to E.ON U.S. that, within the
context of transmission planning,
customers should only be required to
provide cost information for
transmission and generation facilities as
necessary for the transmission provider
to perform economic planning studies
requested by the customer. If
stakeholders request that a particular
congested area be studied, they must
supply relevant data within their
possession to enable the transmission
provider to calculate the level of
congestion costs that is occurring in the
near future.”9 This may necessarily
involve customers providing their cost
information. As E.ON U.S. notes,
transmission providers must maintain
the confidentiality of this information,
protecting it from distribution to
employees of the merchant function and
its affiliates. Transmission providers
must clearly define in their Attachment
K the information sharing obligations
placed on customers in the context of
economic planning.

207. We clarify in response to Duke
that good faith projections of anticipated
point-to-point uses of the transmission
system are intended only to give the
transmission provider additional data to
consider in its planning activities. The
Commission did not intend to suggest in
Order No. 890 that such projections be
treated as a proxy for actual
reservations. Even though they are not
the equivalent of reserved uses of the
system, such projections could, for
example, provide planners with likely
scenarios for new investment.

e. Comparability

208. In order to satisfy the
comparability principle, transmission
providers must develop, after
considering the data and comments
supplied by customers and other
stakeholders, a transmission system
plan that (1) meets the specific service
requests of its transmission customers
and (2) otherwise treats similarly-
situated customers (e.g., network and
retail native load) comparably in
transmission system planning. The
Commission also required that customer

79 See id. at P 550. The Commission also required
the transmission provider’s merchant function to
provide any information necessary for economic
planning studies (e.g., redispatch cost information).

demand resources be considered on a
comparable basis to the service
provided by comparable generation
resources where appropriate.

Requests for Rehearing and Clarification

209. E.ON U.S. argues that the
comparability principle poses a
dilemma for vertically-integrated
utilities in that the utility must engage
in least cost planning at the state level,
but is required to engage in comparable
planning at the federal level. E.ON U.S.
questions whether comparability
requires the transmission provider to
include all customer-identified projects
in its plan or whether the transmission
provider must merely consult with
customers regarding their projects. E.ON
U.S. also objects to treating a non-public
utility customer comparably to its own
native load in instances when the non-
public utility customer fails to do the
same in its own transmission planning
activities. E.ON U.S. requests that the
Commission clarify that public utilities
are not required to include non-public
utilities in transmission planning to the
extent a non-public utility has not
adopted the transmission planning
principles of the pro forma OATT.

210. REPIO argue that planning
processes must be clear to ensure that
transmission providers fairly consider
and implement the best alternatives
among transmission, generation, and
demand response options. To that end,
REPIO ask the Commission to make
explicit the requirement that all
resource options be given technology
neutral treatment.

211. Areva, however, argues that
transmission providers must be required
to do more than simply include demand
resources in the planning process,
arguing that the Commission failed to
adequately encourage the use of
alternative technologies as required by
section 1223 of EPAct 2005. Areva
contends that the Commission erred in
failing to provide new opportunities for
advanced technologies in the energy
markets, particularly demand response
resources. Areva argues it is inadequate
to merely allow participation of
comparable demand-side resources and,
instead, the Commission must take the
steps necessary to promote integration
of advanced technologies in the
planning process, including the
assessment of penalties for failure to
include such technologies in
transmission plans and, ultimately, on
the transmission grid. If the Commission
declines to do so, Areva contends that
the Commission at a minimum should
require transmission providers to report
their consideration of advanced
technologies in their planning process,

highlight uses of such technologies in
their resulting transmission plan, or
report to the Commission why such
technologies were excluded from the
resulting transmission plan.

212. TDU Systems, however, ask the
Commission to confirm that demand
resources can only substitute for truly
comparable generation resources in the
planning process. TDU Systems state
that demand resources are, for example,
non-dispatchable and can be reasonably
substituted only for equivalent non-
dispatchable blocks of energy. TDU
Systems ask the Commission to
establish criteria for determining
whether demand resources are
comparable to generation resources for
purposes of consideration in the
transmission plan or direct transmission
providers to develop such criteria in
their Attachment K proposals.

Commission Determination

213. Comparability requires that the
interests of transmission providers and
their similarly-situated customers be
treated on a comparable basis in the
transmission planning process.8? We do
not believe that this creates a conflict
with least cost planning at the state
level. Comparability simply requires
that a transmission provider engage in
comparable planning for its similarly-
situated customers. The transmission
provider retains discretion as to which
solutions to pursue. Transmission
providers are therefore not required to
include all customer-identified projects
in its plan, so long as similarly-situated
customers are given comparable
consideration.

214. With regard to non-public utility
transmission providers, we reiterate our
expectation of participation in the
planning processes established pursuant
to Order No. 890 consistent with their
reciprocity obligations.8? Reciprocity
dictates that non-public utility
transmission providers that take
advantage of open access due to
improved planning should be subject to
the same requirements as jurisdictional
providers. A non-public utility
transmission provider with reciprocity
obligations that declines to adopt a
planning process that complies with
Order No. 890 therefore may not be
considered to be providing reciprocal
transmission service and may be at risk
of being denied open access
transmission services by a public utility
transmission provider. We will consider
on a case-by-case basis how a
transmission provider should treat for
planning purposes a non-public utility

80 See id. at P 494.
81 See id. at P 441.
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transmission provider that fails to
implement a planning process that
fulfills the requirements of Order No.
890.82

215. We disagree with Areva that the
transmission planning process required
in Order No. 890 is inconsistent with
section 1223 of EPAct 2005.83 The
Commission made clear in Order No.
890 that advanced technologies and
demand-side resources must be treated
comparably where appropriate in the
transmission planning process and,
thus, the transmission provider’s
consideration of solutions should be
technology neutral. We believe that the
reforms adopted in Order No. 890 are
sufficient to ensure comparable
consideration of such technologies in
transmission planning and, therefore,
we decline to impose the type of special
penalties proposed by Areva.

216. We disagree with TDU Systems
that comparability requires that
generation resources and demand
resources be subject to the same
operational parameters in every
circumstance. Treating similarly-
situated resources on a comparable basis
does not necessarily mean that the
resources are treated the same. As part
of its Attachment K planning process,
each transmission provider is required
to identify how it will treat resources on
a comparable basis and, therefore,
should identify how it will determine
comparability for purposes of
transmission planning.

f. Dispute Resolution

217. In order to satisfy the dispute
resolution principle, transmission
providers must develop a dispute
resolution process to manage disputes
that arise from the Attachment K
planning process. The Commission
stated that the dispute resolution
process must address both procedural
and substantive planning issues, as the
purpose for including a dispute
resolution process is to provide a means
for parties to resolve all disputes related

82 As the Commission noted in Order No. 890, the
Commission may exercise its authority under
section 211A on a case-by-case basis if we find on
the appropriate record that non-public utility
transmission providers are not participating in the
planning processes required therein. See id. at P
441.

83 We note that, in addition to the reforms
adopted in Order No. 890, the Commission is taking
steps in other proceedings to encourage the
deployment of advanced technologies as required
by section 1223 of EPAct 2005. See, e.g., Promoting
Transmission Investment through Pricing Reform,
Order No. 679, 71 FR 43294 (July 31, 2006), FERC
Stats & Regs. 131,222 at P 302 (2006), order on
reh’g, Order No. 679-A, 72 FR 1152 (Jan. 10, 2007),
FERC Stats. & Regs. {31,236 (2007), order on reh’g,
Order No. 679-B, 119 FERC {61,062 (2007).

to the planning process before turning to
the Commission.

Requests for Rehearing and Clarification

218. TDU Systems ask the
Commission to clarify that transmission
providers must develop a dispute
resolution process in collaboration with
transmission customers and other
stakeholders. TDU Systems argue that
this clarification is necessary to assure
that “the shape of the table” for dispute
resolution is not fashioned to favor one
side.

219. Duke asks the Commission to
clarify whether alternative dispute
resolution (ADR) will become a vehicle
to challenge the transmission plan
ultimately adopted by the transmission
provider. Duke questions any intent by
the Commission to exercise authority to
approve or disapprove a transmission
plan. Duke argues that ADR should not
be used to substantively second guess a
vertically-integrated transmission
provider’s plan. If ADR is intended to
address substantive planning issues,
Duke asks the Commission to clearly
delineate the scope of those issues.
Duke also asks the Commission to state
the basis for any determination that
ADR could be used to require changes
to a transmission plan that would have
the effect of fashioning binding
obligations to build or not to build any
particular facility in contravention of
the transmission plan.

Commission Determination

220. As with any aspect of the
transmission provider’s Attachment K
compliance filing, the Commission
encourages stakeholder involvement in
the development of an appropriate
dispute resolution process to govern
planning-related disputes. The
Commission will carefully review each
compliance filing to ensure that the
proposed planning process is consistent
with the principles and other
requirements of Order No. 890. Any
stakeholder that has concerns regarding
the dispute resolution mechanism
proposed by a transmission provider, or
any other aspect of the compliance
filing, may bring them to the
Commission’s attention on review of the
proposal.

221. We disagree with Duke that the
scope of this dispute resolution
mechanism is limited to procedural
issues. As the Commission explained in
Order No. 890, the dispute resolution
process should be available to address
all disputes related to the planning
process, both procedural and
substantive.84 This does not mean, as

84 See id. at P 501.

Duke implies, that any changes to the
plan that may result from dispute
resolution procedures become a binding
obligation to build. In requiring a
dispute resolution process for planning-
related disputes, the Commission is not
asserting any greater authority than it
otherwise has to ensure that
transmission providers comply with
their tariff obligations to expand their
systems to meet the needs of their
customers. The dispute resolution
process therefore does not change the
rights or obligations otherwise
established in the pro forma OATT. As
we reiterate above, the Attachment K
planning process does not place an
affirmative obligation on the
transmission provider to build upgrades
identified in a plan. The tariff
requirements regarding the construction
of new facilities are covered in other
portions of the pro forma OATT, as
discussed above.

g. Regional Participation

222. In order to satisfy the regional
participation principle, transmission
providers must coordinate with
interconnected systems to (1) share
system plans to ensure that they are
simultaneously feasible and otherwise
use consistent assumptions and data
and (2) identify system enhancements
that could relieve congestion or
integrate new resources. The
Commission explained that the specific
features of the regional planning effort
should take account of and
accommodate, where appropriate,
existing institutions, as well as physical
characteristics of the region and
historical practices.

Requests for Rehearing and Clarification

223. TDU Systems ask the
Commission to clarify that the regional
participation principle requires both
transmission providers and other
stakeholders to be actively involved in
regional planning activities. TDU
Systems contend that some language in
Order No. 890 could be read to limit
regional coordination to transmission
providers.85

224. National Grid asks the
Commission to expand the regional
participation principle to expressly
require regions to adopt interregional
planning processes subject to the same
nine principles applicable to individual
regions. National Grid argues that there
will be little improvement in the area of
interregional planning, and that
disputes will continue to arise, in the
absence of generic action by the
Commission.

85 Citing id. at P 523.
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225. EPSA suggests that Commission
staff be designated to attend the
development of all regional planning
processes in non-RTO areas, in order to
ensure adequate and timely oversight
and accountability during the
development stage, as well as to ensure
that all stakeholders have a viable
chance to participate in the
development of their own regional
planning processes.

Commission Determination

226. The Commission clarifies in
response to TDU Systems that, while the
obligation to engage in regional
coordination is directed to transmission
providers, participation in such
processes is not limited to transmission
providers. In Order No. 890, the
Commission required transmission
providers to develop a planning process
that facilitates regional participation
and required that process, in turn, to be
open to all interested customers and
stakeholders. In response to National
Grid, we emphasize that effective
regional planning should include
coordination among regions. As the
Commission explained in Order No.
890, the identification of relevant
regions and sub-regions will depend on
the integrated nature of the power grid
and the particular reliability or resource
issues affecting individual regions and
sub-regions.86 Each of these regions and
sub-regions should coordinate as
necessary to share data, information and
assumptions to maintain reliability and
allow customers to consider resource
options that span the regions.

227. We decline EPSA’s suggestion to
direct Commission staff to attend the
development of all regional planning
processes in non-RTO areas.
Commission staff has organized and
attended a total of seven transmission
planning technical conferences around
the country, and engaged in numerous
other meetings, phone calls and
discussions, in order to assist
transmission providers and customers
in the development of planning
processes that comply with the planning
requirements of Order No. 890.87
Transmission providers and

86 See id. at P 627.

87 The staff technical conferences were held on:
June 4-7, 2007 in Little Rock, AR and October 1—
2, 2007 in Atlanta, GA, covering the Southeast
including Southwest Power Pool and its members;
June 13, 2007 in Park City, UT, covering the
Northwest and June 26, 2007 in Phoenix, AZ,
covering the Southwest and California, as well as
October 23-24, 2007 in Denver, CO, covering both
of these regions; and June 28-29, 2007 in
Pittsburgh, PA and October 15-16, 2007 in Boston,
MA, covering the ISO New England, NYISO, PJM,
MISO, and Mid-Continent Area Power Pool
subregions.

stakeholders alike actively participated
in these conferences. Any concerns
regarding the inability of interested
parties to participate in the
development process can be raised on
Commission review of the Attachment K
compliance filings.

h. Economic Planning Studies

228. In order to satisfy the economic
planning studies principle, transmission
providers must take into account both
reliability and economic considerations
in their Attachment K planning
processes. The Commission stated that
the purpose of this principle is to ensure
that customers may request studies that
evaluate potential upgrades and other
investments that could reduce
congestion or integrate new resources
and loads on an aggregated or regional
basis, and not to assign cost
responsibility for any investments or
otherwise determine whether they
should be implemented.88 The
Commission determined that customers
should be permitted to choose the
studies that are of the greatest value to
them, directing transmission providers
to develop a means to allow the
transmission provider and stakeholders
to cluster or batch requests for economic
planning studies so that the
transmission provider may perform the
studies in the most efficient manner.
Customers must be given the right to
request a defined number of high
priority studies annually, the costs of
which would be recovered as a part of
the overall pro forma OATT cost of
service.

Requests for Rehearing and Clarification

229. TDU Systems ask the
Commission to clarify that the
expansion of economic planning
required in Order No. 890 to include
integration of new resources and loads
did not supplant the need to study both
short-term and long-term congestion.
TDU Systems further argue that any
measure of congestion in the economic
study process must be based on total
gross congestion rather than hedgeable
congestion, which they argue is
unrealistic. TDU Systems state that in
PJM, for example, congestion includes
only that which cannot be hedged
through financial instruments. TDU
Systems contend that this ignores the
significant costs of purchasing the
financial instruments necessary to
hedge the congestion and that gross
congestion more accurately reflects
what load pays for congestion.

88 The Commission addressed the issue of cost
allocation in a separate principle, discussed below.

230. TDU Systems also ask the
Commission to clarify that each
transmission provider must specify in
its Attachment K the process for
requesting and selecting economic
planning studies and the number of
high priority studies that will be paid
for by the transmission provider. TDU
Systems argue that the economic study
process, including selection of which
studies to perform, must be developed
in collaboration with customers and
other interested stakeholders. TDU
Systems, as well as NRECA, suggest that
the high priority studies only include
those requested by non-affiliated
customers so that the economic
planning process is not usurped by the
transmission provider and its affiliates.

231. AWEA asks the Commission to
require transmission providers to engage
in economic planning of upgrades to
address the lumpiness of transmission
investments. AWEA argues that the
needs of native load groups, multiple
generation projects, and load centers
cannot be optimized unless they are
combined in a single transmission plan.
AWEA contends that comparability
requires planning to provide capacity
for OATT customers so that the cost of
large, lumpy upgrades are not all
assigned to single projects.

232. EEI requests clarification that the
stakeholders’ right to designate high
priority studies applies to stakeholders
as a group, not to individual
stakeholders. EEI asserts that allowing
individual stakeholders to designate
specified numbers of studies would be
impractical and inconsistent with the
goal of an aggregated or regional
approach to planning. Entergy asks the
Commission to clarify that economic
studies must be related to congestion
issues affecting a stakeholder and not
simply attempts to obtain competitive
sensitive information about another
party’s resources and loads. Entergy
suggests that a party requesting a study
be required to explain the basis for its
request and how the study relates to its
own transmission service needs.

233. MISO, NYISO and National Grid
ask the Commission to clarify that,
within an RTO or ISO, requests for
congestion studies must be made and
approved through existing stakeholder
processes. Otherwise, National Grid
argues that studies may be tailor-made
to the parochial interests of the
requestor with limited subregional
scope, which in its view would inhibit
the regional planning process and tax
RTO and ISO resources. NYISO requests
further clarification that transmission-
owning members of an RTO or ISO are
not required to perform separate,
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individual congestion studies at the
request of customers.

234. Southern argues that the
economic planning requirements of
Order No. 890 should be based on the
Commission’s jurisdiction to ensure just
and reasonable rates, since the
information from such studies could
facilitate customers’ ability to optimize
their future transmission service.
Southern contends that neither Good
Utility Practice nor comparability
support adoption of the economic study
requirements of Order No. 890.
Southern states that its transmission
function planners perform no
congestion analysis and, instead, plan
the system to satisfy reliability
requirements and to meet the needs of
firm transmission customers.

Commission Determination

235. The Commission affirms the
decision in Order No. 890 to allow
stakeholders the right to request a
defined number of high priority studies
annually to address congestion and/or
the integration of new resources or
loads.89 The expansion of the economic
planning principle in Order No. 890 did
not supplant the need to study both
short-term and long-term congestion, if
requested by a stakeholder, as TDU
Systems suggest. Similarly, the choice to
study hedgeable or gross congestion is
the choice of the requesting stakeholder
or group of stakeholders. The intent of
the economic planning principle is to
allow stakeholders, and not the
transmission provider, to identify the
studies that are of the greatest value to
them. This provides sufficient flexibility
to address customer needs, including
the study of large, lumpy transmission
projects, as requested by AWEA.

236. We agree with petitioners that
the transmission provider’s Attachment
K must clearly describe the process by
which economic planning studies can
be requested and how they will be
prioritized.®® We also agree that
stakeholders as a group have the right to
request the defined number of high
priority studies to be paid for by the
transmission provider.®! As a result,
transmission providers must develop a
means to allow the transmission
provider and customers to cluster or
batch requests for economic planning
studies so that the transmission
provider may perform the studies in the
most efficient manner. By limiting the

89 Order No. 890 at P 547.

90RTOs and ISOs may continue to use existing
stakeholder processes to identify which economic
planning studies will be of most benefit to the
region, provided such processes are otherwise
consistent with the requirements of Order No. 890.

91 See id. at P 547.

economic planning principle to a
defined number of high priority studies
annually, the Commission did not
intend to preclude stakeholders from
requesting additional studies. To
provide appropriate financial
incentives, the stakeholder(s) requesting
such additional studies would be
responsible for paying the cost of such
studies.?2

237. We decline to generically limit
the scope of economic planning studies
as requested by Entergy. Studies may be
requested to address congestion issues
or the integration of new resources/
loads. The limited number of high
priority studies available should restrict
the ability of stakeholders to use these
studies for other purposes, since
stakeholders and the transmission
providers will be working together to
determine which studies will be
pursued. We also reject petitioners’
suggestion that the requests made by a
transmission provider’s affiliates for
economic planning studies should not
count toward the defined number of
high priority studies. The transmission
provider’s affiliates should be treated
like any other stakeholder and,
therefore, their requests for studies
should be considered comparably,
pursuant to the process outlined in the
transmission provider’s Attachment K.

238. We clarify in response to NYISO
that it is the transmission provider’s
obligation to perform economic
planning studies, just as it is the
transmission provider’s obligation to
comply with other aspects of the
planning process required in Order No.
890. As we explain above, RTOs and
ISOs have flexibility in determining
how to fulfill their planning-related
obligations and may delegate certain
responsibilities to their transmission-
owning members or otherwise
incorporate the processes of their
members into the RTO/ISO planning
process. To the extent an RTO or ISO
delegates any of its responsibilities in
the context of economic planning, it
will be the obligation of the RTO or ISO
to ensure ultimate compliance with the
requirements of Order No. 890.

239. We disagree with Southern that
the Commission may only require
transmission providers to undertake
economic planning studies pursuant to
its authority to ensure just and
reasonable rates. Consistent with our
authority under FPA section 206, the
Commission acted in Order No. 890 to
limit the opportunities for undue
discrimination in the area of
transmission planning and to ensure
that comparable service is provided by

92 See id. at P 546.

all public utility transmission providers.
As the Commission explained in Order
No. 890, a prudent vertically-integrated
transmission provider will plan not only
to maintain reliability, but also consider
whether transmission upgrades or other
investments can reduce the overall costs
of serving native load.?3 To represent
Good Utility Practice and provide
comparable service, the transmission
planning process under the pro forma
OATT therefore must consider both
reliability and economic considerations.

240. Southern states merely that its
transmission planners do not perform
congestion analyses in particular, not
that they disregard economics in the
planning of their system. Prudent
vertically-integrated transmission
providers take into consideration
whether upgrades or other investments
could allow them to meet the needs of
their customers on a more economic
basis. Through the economic planning
principle, we simply require Southern,
and other transmission providers, to
make available to their customers
services that are comparable to those
they are performing on behalf of their
native load. We therefore affirm the
decision in Order No. 890 to require
transmission providers to perform
economic planning studies at the
request of their stakeholders.

i. Cost Allocation for New Projects

241. In order to satisfy the cost
allocation principle, transmission
providers must address in their
Attachment K planning processes the
allocation of costs of new facilities.
These cost allocation methodologies are
intended to apply to projects that do not
fit under existing rate structures, such as
regional projects involving several
transmission owners or economic
projects that are identified through the
study process, rather than projects built
in response to individual requests for
service. The Commission declined to
impose a particular allocation
methodology for such projects and,
instead, identified three factors to be
considered upon review of cost
allocation proposals. First, we consider
whether a cost allocation proposal fairly
assigns costs among participants,
including those who cause them to be
incurred and those who otherwise
benefit from them. Second, we consider
whether a cost allocation proposal
provides adequate incentives to
construct new transmission. Third, we
consider whether the proposal is
generally supported by state authorities
and participants across the region.

93 See id. at P 542.
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Requests for Rehearing and Clarification

242. PSEG questions whether the
Commission intended in Order No. 890
to mandate the funding of economic
projects through the cost allocation
methodology developed as part of the
transmission provider’s planning
process. PSEG argues that this would be
inappropriate since certain transmission
providers, such as NYISO, currently
only conduct reliability planning, not
economic planning. PSEG argues that
the most transmission providers should
be obligated to do is present information
so that market participants may respond
to economic issues. In its view,
introduction of regulated transmission
solutions in response to economic
enhancements destroys incentives for
private investment and precludes the
possibility of other market-based
solutions, such as generation and
demand side management, from
providing a more efficient solution.
PSEG objects to the Commission’s
reliance on the PJM “market efficiency”
proposal, arguing that the Commission’s
action in that proceeding was
conditioned on PJM submitting a
compliance filing to clarify aspects of its
proposal.94

243. To the extent the Commission
requires ratepayer funding of economic
upgrades, PSEG suggests that market
participants who are asked to pay be
allowed to vote on acceptance of cost
allocations for the project. PSEG
suggests that construction of a project be
approved only if a certain percentage
vote in favor of building the project and
no more than a certain percentage vote
against building the project. With regard
to reliability upgrades, PSEG argues that
there are also insufficient checks in
place to ensure that RTOs and ISOs do
not undertake expensive upgrades to
solve a reliability criteria violation
when simpler, less expensive projects
may suffice. PSEG therefore requests
that the Commission require that a cost-
benefit analysis be conducted for both
reliability and economic transmission
projects.

244. TDU Systems argue that the costs
of all network upgrades identified in the
transmission plan be allocated and
recovered on a rolled-in basis. TDU
System maintain that rolled-in rate
treatment for such upgrades would
minimize disputes and encourage
expansion by providing certainty for
transmission providers. TDU Systems
contend that failure to mandate rolled-
in cost recovery for network upgrades
identified in the transmission plan
defaults on the Commission’s

94 Citing id. at P 545 (citing PJM Interconnection,
LLC, 117 FERC {61,218 (2006), reh’g pending).

obligations under FPA section 217 to
promote expansion to support the
ability of LSEs to meet their service
obligations.

245. EPSA argues that any cost
allocation of economic projects must be
based on clear and balanced economic
metrics, calculations, and assumptions.
EPSA objects to any requirement that
cost allocation provisions for economic
projects create a funding mechanism for
proponents of such projects, arguing
that this would be inconsistent with the
Commission’s statements that
transmission providers are not under an
obligation to fund or build upgrades
identified in the transmission plan.

246. Old Dominion urges the
Commission to clarify Order No. 890 by
elaborating and expanding upon the
factors the Commission will consider in
addressing cost allocation for new
transmission. Old Dominion suggests
that the following issues be considered
in evaluating whether a cost allocation
proposal is reasonable: facilitation of
regional market development; benefits
over the life of the facility; reliability
benefits beyond resolution of the
triggering reliability violation; reduction
in capacity, energy, and reserve costs
from reliability upgrades; consideration
of benefits that may not be readily
quantifiable; need for rate certainty;
and, avoidance of rate shock. Old
Dominion argues that elaboration on
these factors will help stakeholders
reach consensus on cost allocation
issues. Old Dominion also seeks
clarification that the cost allocation
principle applies equally to projects that
are built by a single transmission owner,
but that have a regional impact.

247. With regard to interregional cost
allocation, Old Dominion and TDU
Systems argue that the Commission
should require the cost allocation
criteria identified in the transmission
provider’s Attachment K to apply to
transmission facilities in one region that
provide benefits to customers in another
region.?s Old Dominion contends that
omission of cross-border allocation
requirements in the OATT is
inconsistent with basic cost causation
principles as expressed in Order No.
890 itself.?¢ TDU Systems argue that
regions will benefit from up-front
resolution of cross-border allocation
issues, just as transmission providers
benefit from up-front resolution of
regional cost allocation issues.

248. E.ON U.S. asks the Commission
to clarify that the cost allocation

95 Citing Midwest Ind. Sys. Operator, Inc., 117
FERC {61,241 (2006); Midwest Ind. Sys. Operator,
Inc., 109 FERC 61,243 (2004).

96 Citing Order No. 890 at P 559.

principle may not be used to shift
transmission construction costs to
border utilities that receive no direct
benefit from the construction. E.ON U.S.
contends that the transmission
customers of each RTO or ISO already
pay for the cost of upgrades through
transmission rates charged by the RTO
or ISO.

249. Duke does not object to the cost
allocation principle, but notes the
difficulties that have been experienced
in reaching consensus in RTOs and ISOs
and asks the Commission to consider
delaying the requirement beyond the
210-day due date if regional consensus
cannot be reached. In the alternative,
Duke suggests that transmission
providers be allowed to submit
allocation proposals as separate
informational strawmen that will serve
as a vehicle for further discussion in the
region.

Commission Determination

250. The Commission affirms the
decision in Order No. 890 to require
transmission providers to address in
their Attachment K planning processes
cost allocation for new facilities that do
not fit under existing structures.
Transmission providers and customers
cannot be expected to support the
construction of new transmission unless
they understand who will pay the
associated costs. This applies equally to
reliability and economic projects,
whether built by a single transmission
owner or through joint ownership.
However, mandatory rolled-in rate
treatment for all network upgrades
identified in the transmission plans, as
suggested by TDU Systems, is not
necessarily appropriate. The
Commission is fulfilling its obligations
under FPA section 217 to support
expansion of the grid by requiring
transmission providers to address in
their Attachment K processes how costs
will be allocated for reliability and
economic projects, which we will
address on a case-by-case basis.

251. We disagree with PSEG’s
contention that economic projects
should be excluded from the cost
allocation provisions of the pro forma
OATT. As the Commission noted in
Order No. 890, the issue of cost
allocation is particularly important as
applied to economic upgrades.??
Participants seeking to support new
transmission investment need some
degree of certainty regarding cost
allocation to pursue that investment. We
therefore agree with EPSA that the
details of proposed cost allocation
methodologies must be clearly defined,

97 See id. at P 542.
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but emphasize that adoption of a cost
allocation methodology will not impose
an obligation to build. As we reiterate
above, identification of an upgrade
(reliability or economic) in the
transmission plan does not trigger an
obligation to build under the
Attachment K planning process. Up-
front identification of how the cost of a
facility will be allocated will, however,
allow transmission providers,
customers, and potential investors to
make the decision whether or not to
build on an informed basis.

252. As explained above, all
transmission providers, including RTOs
and ISOs, must undertake economic
planning studies at the request of
stakeholders. Within an RTO or ISO,
stakeholder processes can be used to
determine whether to pursue either
economic or reliability upgrades and,
thus, voting mechanisms such as those
suggested by PSEG could be adopted if
stakeholders desire. If the transmission
provider or stakeholders determine that
other solutions are superior to
transmission upgrades, they may pursue
those solutions instead and integrate
them into the transmission plan. The
transmission planning process
established in Order No. 890 does not
dictate that particular investments be
made, rather that an open, coordinated,
and transparent process be adopted to
govern the decision-making process.

253. We decline to adopt Old
Dominion’s suggestion to define in more
detail the factors to be considered in
evaluating whether a cost allocation
proposal is reasonable. We intend to
allow regional flexibility regarding cost
allocation and will consider each
proposal on a case-by-case basis. While
we would expect many of the
considerations raised by Old Dominion
to be relevant, since they fall within the
three factors identified by the
Commission, the merits of each
proposal will be analyzed in light of the
facts and circumstances surrounding the
proposal. Similarly, issues regarding
cross-border allocation or the potential
shifting of costs to border utilities are
best addressed in the context of a
particular proposal.

254. Finally, we deny Duke’s request
to extend the Attachment K compliance
deadline as it relates to cost allocation
proposals. We acknowledge that
resolution of cost allocation issues are
difficult, as are many of the issues
raised in the context of transmission
planning. The Commission therefore
granted transmission providers an
extension of the Attachment K filing
deadline in order to allow for a second
round of staff technical conferences to
review progress made on draft

compliance filings.?8 Commission staff
also issued a white paper to further
assist transmission providers in the
drafting of Attachment K tariff
language.?® We believe that
transmission providers have had
adequate time and guidance to complete
the drafting of their Attachment K
proposals prior to the revised filing
deadline.

j. Additional Issues Relating to Planning
Reform

(1) Independent Third-Party
Coordinator

255. The Commission declined in
Order No. 890 to require the use of an
independent third party coordinator for
transmission planning activities, but
encouraged transmission providers and
their customers to explore aspects of
planning where the use of an
independent coordinator would be
beneficial and to incorporate those
aspects in their planning processes.

Requests for Rehearing and Clarification

256. Old Dominion argues that the
Commission erred by failing to
recognize the need for an independent
third party to oversee transmission
planning. With regard to RTOs in
particular, Old Dominion seeks
confirmation that market monitoring
units have the requisite independence
and authority to investigate and address
undue influence in the transmission
planning process. Old Dominion asks
the Commission to direct RTOs to
include in their compliance filings a
description of the market monitor’s
ability to identify and address undue
influence in the transmission planning
process. Old Dominion argues that the
ability for customers to file a section 206
complaint is insufficient and can only
bring about prospective changes in
monitoring, failing to remedy the
potential exercise of transmission
market power in transmission planning.

257. TDU Systems support the
decision not to mandate use of a third-
party facilitator in the transmission
planning process and seek clarification
that, to the extend a third-party
facilitator is used, related costs can be
included in a transmission provider’s
cost of service only if all transmission
customers agree or if a cost-benefit
analysis supports the use of the
facilitator. TDU Systems contend this
would avoid disputes regarding the

98 See Preventing Undue Discrimination and
Preference in Transmission Service, 120 FERC
161,103 (2007).

99 Transmission Planning Process Staff White
Paper, Docket No RM05-17-000, et al. (August 2,
2007).

wisdom of using a third-party facilitator
if a significant segment of transmission
customers object.

Commission Determination

258. We disagree with Old Dominion
that we did not adequately address the
potential role of an independent third
party in transmission planning in Order
No. 890. As the Commission explained,
there may be benefits to be gained from
independent third party oversight, but
transmission providers, customers, and
other stakeholders should determine for
themselves in developing the
transmission provider’s planning
process whether, and if so how, to
utilize an independent third party.100
This would include considerations
regarding recovery of costs associated
with the use of a third-party in the
transmission planning process and,
within an RTO, the role of the market
monitor, if any, in that process.

(2) Open Season for Joint Ownership

259. Although the Commission
acknowledged in Order No. 890 the
benefits of joint ownership of
transmission facilities, the Commission
declined to mandate open season
procedures to allow market participants
to participate in joint ownership. The
Commission recognized that there may
be reasons, given the complexity of the
transmission grid and changing
conditions of supply and demand for
power, why any given facility identified
in a transmission plan may not be
ultimately constructed. If a transmission
provider declines to construct an
identified upgrade, the Commission
encouraged customers and third parties
to consider, either individually or
jointly, development and ownership of
a project to the extent consistent with
applicable state law.

Requests for Rehearing and Clarification

260. FMPA asks the Commission to
order transmission providers to make
available opportunities to jointly
participate in the ownership of new
transmission facilities to achieve the
benefits of joint ownership recognized
by the Commission and remedy the
discriminatory and anticompetitive
effects of excluding some public power
utilities from ownership. In the
alternative, FMPA asks the Commission
to take the lesser step of establishing
presumptions that transmission
customers are allowed to jointly invest
in new grid transmission facilities and
that transmission providers are not
entitled to rate incentives if they
exclude some systems that are willing to

100 See Order No. 890 at P 567.
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invest in transmission. FMPA argues
that such presumptions will prevent
recalcitrant transmission owners from
refusing participation or from using
their control of the grid to extract
unreasonable terms and conditions,
while allowing them to protect any
legitimate interests they may have.

261. TDU Systems argue that
diversification of ownership of the grid,
facilitated by mandatory open seasons
for joint or third-party ownership,
would provide a structural remedy to
the vertical market power enjoyed by
many transmission providers. They
contend that the inadequacy of the grid,
combined with the unwillingness or
inability of transmission providers to
invest in new infrastructure, has
allowed many transmission providers to
retain generation dominance on their
systems and unduly discriminate
against transmission customers. TDU
Systems argue that FPA sections 205
and 206 give the Commission adequate
authority to mitigate this market power
by either requiring open seasons for
joint ownership or third-party
ownership or by conditioning market-
based rate authority or incentive rates
on agreements to offer such open
seasons.

262. TDU Systems argue that the
Commission at a minimum should
require transmission providers to hold
open seasons for third-party
construction where a transmission
provider is unwilling or unable to
construct a new facility that is identified
as needed in the planning process. TDU
Systems further request that the
Commission modify the pro forma
OATT to include an explicit obligation
to interconnect joint or third-party
facilities constructed in response to
projects identified in the local or
regional planning process.

Commission Determination

263. The Commission affirms the
decision in Order No. 890 not to
mandate procedures for joint ownership
of transmission facilities. We continue
to believe that there are benefits to joint
ownership, particularly for large
backbone transmission facilities, and
encourage transmission providers,
customers, and third parties to consider
joint development and ownership as
appropriate. The Commission
acknowledged in Order No. 890,
however, that joint ownership can
increase the complexity of planning and
developing a transmission project and
we are sensitive to concerns that formal
open seasons can add to that
complexity.101 We therefore decline to

101]d. at P 594.

mandate the generic use of open seasons
or establish presumptions, as suggested
by FMPA, regarding their use.

264. We also reject TDU Systems’
suggestion that declining to mandate
open seasons for joint ownership leaves
the transmission provider with
unmitigated vertical market power.
Transmission providers are required
under the OATT to make transfer
capability available on a non-
discriminatory basis and to expand their
systems as necessary to accommodate
requests for transmission service,
including service associated with new
customer-owned transmission facilities.
In the absence of specific evidence of
undue discrimination by a transmission
provider, we do not believe mandating
open seasons or altering our incentive
rate program is necessary to mitigate
market power in the provision of
transmission service. Customers and
third parties remain free to develop and
construct facilities as they see fit and,
through the Attachment K planning
process, incorporate the development of
those facilities into the transmission
plan.

C. Transmission Pricing
1. Energy and Generation Imbalances

a. Tiered Approach to Imbalance
Penalties in the OATT

265. In Order 890, the Commission
modified Schedule 4 of the pro forma
OATT regarding treatment of energy
imbalances and adopted a separate pro
forma OATT schedule (Schedule 9) to
govern treatment of generator
imbalances. The Commission
determined that charges for both energy
and generator imbalances must follow
three principles: (1) The charges must
be based on incremental cost or some
multiple thereof; (2) the charges must
provide an incentive for accurate
scheduling, such as by increasing the
percentage of the adder above (and
below) incremental cost as the
deviations become larger; and (3) the
provisions must account for the special
circumstances presented by intermittent
generators and their limited ability to
precisely forecast or control generation
levels, such as waiving the more
punitive adders associated with higher
deviations.

266. The Commission also determined
that the same tiered approach should be
used for both energy and generator
imbalances. Imbalances of less than or
equal to 1.5 percent of the scheduled
energy (or two megawatts, whichever is
larger) are to be netted on a monthly
basis and settled financially at 100
percent of incremental cost at the end of
each month. Imbalances between 1.5

and 7.5 percent of the scheduled
amounts (or 2 to 10 megawatts,
whichever is larger) are to be settled
financially at 90 percent of the
transmission provider’s system
incremental cost for overscheduling
imbalances that require the transmission
provider to decrease generation or 110
percent of the incremental cost for
underscheduling imbalances that
require increased generation in the
control area. Finally, imbalances greater
than 7.5 percent of the scheduled
amounts (or 10 megawatts, whichever is
larger) are to be settled at 75 percent of
the system incremental cost for
overscheduling imbalances or 125
percent of the incremental cost for
underscheduling imbalances.

Requests for Rehearing and Clarification

267. TAPS contends that the use of
the phrase ‘“‘same imbalance” in the
language of Schedules 4 and 9 is
imprecise and could lead to some
confusion. TAPS asks that the
Commission amend the language of
Schedules 4 and 9 to be consistent with
footnote 387 of Order No. 890, in which
the Commission states that a
transmission provider may only charge
the penalty percent adder to the
incremental cost for either an hourly
generator imbalance or an hourly energy
imbalance for the same imbalance.102
TAPS suggests modifying the first
paragraph of Schedule 9 to read: “The
Transmission Provider may charge a
Transmission Customer a penalty for
either hourly generator imbalances
under this Schedule or hourly energy
imbalances under Schedule 4 for the
imbalances occurring during the same
hour, but not both (unless the
imbalances aggravate rather than offset
each other).” TAPS requests that the
similar change be made to
corresponding language in Schedule 4.

268. Steel Manufacturers Association
argues that the Commission should
abandon the dead band/penalty
mechanism for energy imbalances and
adopt instead the basic framework
employed in the organized markets,
where a customer pays or is paid the
provider’s incremental cost for
imbalances. Steel Manufacturers
Association contends that, in the
organized markets, the Commission
recognizes that pricing imbalances at
the real-time price of energy provides
adequate incentives to ensure that
customers schedule accurately. Steel
Manufacturers Association argues that
the Commission failed to justify
application of a different policy, i.e.,
escalating penalties, under the pro

102 See id. at P 632, n.387.
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forma OATT. Steel Manufacturers
Association contends that there is no
evidence of negative reliability impacts
in the organized markets due to the lack
of inaccurate scheduling, nor is there
evidence of customers taking advantage
of the transmission provider by leaning
on the transmission grid. Steel
Manufacturers Association further
contends that similar imbalance pricing
policies should apply in both market
structures. Steel Manufacturers
Association argues that clearing
imbalances outside of the organized
markets at the transmission provider’s
marginal cost for the hour is sufficient
for that purpose. If the Commission
retains a Schedule 4 with a bandwidth
and penalty structure, Steel
Manufacturers Association requests that
the Commission institute a larger
bandwidth of, at minimum, 10 percent
for small wholesale customers and
discrete retail loads in order to provide
some measure of relief for those
customers.

269. Steel Manufacturers Association
also requests that end-use customers
that provide ancillary services through
demand response be exempt from
imbalance charges for imbalances
created as a result of the use of the
demand response. Steel Manufacturers
Association contends that an end-use
customer that modifies its usage in real-
time, in order to be price responsive or
respond to a system operator’s call to
curtail load, will create energy
imbalances. If that end-use customer is
assessed a penalty for those energy
imbalances, Steel Manufacturers
Association argues that it will have little
incentive to provide an ancillary service
such as spinning reserve or regulation
through demand response. Steel
Manufacturers Association suggests that
the Commission revise the energy
imbalance provisions to encourage,
rather than discourage, demand
response.

Commission Determination

270. The Commission affirms the
decision in Order No. 890 to adopt a
tiered bandwidth approach for both
energy and generation imbalances. We
disagree with Steel Manufacturers
Association that simply paying the
transmission provider’s incremental
cost for energy imbalances would
provide adequate incentives for
customers to schedule accurately under
the pro forma OATT. Market structures
in place within RTOs and ISOs are
fundamentally different from those in
non-RTO/ISO regions. In the organized
markets, system operators generally use
a five minute dispatch with multiple
suppliers of imbalance energy

responding to system operator
instructions. Suppliers and customers
alike are therefore able to respond to
real-time changes in locational prices
that reflect both the cost of energy and
congestion, which serves to discipline
transmission customers and generators
from deviating from their instructed
level. This is not the case outside of the
organized markets and, therefore, other
incentives must be provided to
discourage deviations.

271. We also decline to institute a
larger bandwidth or eliminate the
penalty structure for energy imbalances
caused by small wholesale customers or
discrete loads. Use of the bandwidths
adopted in Order No. 890, with the 2
MW and 10 MW minimums for the first
and second penalty bands,
appropriately links increased deviations
and potential reliability impacts on the
system while allowing increased
tolerance to smaller customers. We note,
moreever, that the 2 MW minimum
specified in Order 890 does allow for a
10 percent bandwidth, as Steel
Manufacturers Association requests, for
loads 20 MW or less.

272. We agree with Steel
Manufacturers Association, however,
that end-use customers providing an
ancillary service through demand
response should generally not be subject
to penalties for imbalances created as a
result of providing the ancillary service.
In this respect, customers using demand
resources for ancillary services should
not be treated differently from
customers using generating units to
provide ancillary services. The
mechanisms for addressing the self-
provision or third-party provision of
ancillary services have developed
outside the pro forma OATT and we
will not disrupt these developments.
Thus, there is no need to revise the pro
forma OATT, as Steel Manufacturers
Association suggests, since existing
practices for third-party provided
ancillary services should apply to
demand resources as they apply to
generating resources.

273. We agree with TAPS that the
reference to “‘same imbalance” in
Schedules 4 and 9 could lead to
confusion and amend the language of
those schedules accordingly. We revise
the language of Schedules 4 and 9 to
clarify that the transmission provider
may charge a transmission customer a
penalty for either hourly generator
imbalances under Schedule 9 or hourly
energy imbalances under Schedule 4 for
imbalances occurring during the same
hour, but not both unless the
imbalances aggravate rather than offset
each other.

b. Generator Imbalance Penalties

274. The Commission concluded in
Order No. 890 that formalizing generator
imbalance provisions in the pro forma
OATT will standardize the future
treatment of such imbalances from the
wide variety of generator imbalance
provisions that previously existed in
various generator interconnection
agreements. Standardizing generator
imbalance provisions, in turn, should
lessen the potential for undue
discrimination, increase transparency
and reduce confusion in the industry.
The Commission emphasized, however,
that it was not abrogating existing
generator imbalance agreements in this
rulemaking proceeding.

275. With regard to intermittent
resources, the Commission provided
that such resources are exempt from the
third-tier deviation band and would pay
the second-tier deviation band charges
for all deviations greater than the larger
of 1.5 percent or two megawatts. The
Commission defined intermittent
resources for this purpose as “an
electric generator that is not
dispatchable and cannot store its fuel
source and therefore cannot respond to
changes in system demand or respond
to transmission security constraints.”
The Commission also determined that
all generators should be excused from
imbalance penalties that occur due to
directed reliability actions by a
generator to correct system frequency.

Requests for Rehearing and Clarification

276. A number of petitioners seek
rehearing and/or clarification of the
generator imbalance reforms adopted in
Order No. 890. Sempra Global asks that
the Commission revise section 3 of the
pro forma OATT to make clear that
generator imbalance service must be
offered for any transmission service
used to deliver energy from a generator
located within the transmission
provider’s control area, as required in
Schedule 9. Sempra Global argues that
section 3 of the pro forma OATT is
inconsistent with Schedule 9, since
section 3 only requires a transmission
provider to offer generator imbalance
service to a transmission customer
serving load within the transmission
provider’s control area.

277. EEI Entergy, and Southern ask
that the Commission clarify that a
transmission provider is entitled to
charge either the transmission customer
or the generator for generator imbalance
service when the customer takes
transmission service to deliver energy to
an off-system load. In their view,
generator imbalance charges may only
be assessed to a transmission customer
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under new Schedule 9. Southern and
EEI argue that this may be inappropriate
because in many instances the generator
is responsible for the generator
imbalance, not the transmission
customer. If the generator sells energy to
more than one customer, Southern and
EEI contend that it will be virtually
impossible to determine which
transmission customer should be
assessed a charge and how the billing
would be determined.

278. EEI and Southern propose
changes to Schedule 9 to address these
concerns. EEI asks the Commission to
clarify that either the transmission
customer or the generator must take
generator imbalance service in
connection with any off-system sale of
energy and that the transmission
provider has no obligation to provide
transmission service on its system to an
off-system load unless the transmission
customer or the generator executes a
service agreement committing to take
generator imbalance service. Southern,
however, argues that the Commission
should require every generator, subject
to the grandfathering provisions in
Order No. 890, to execute a service
agreement to take and pay for generator
imbalance service pursuant to Schedule
9 of the OATT and be a transmission
customer for such purposes. If the
Commission does not do so, Southern
asks in the alternative that the
Commission clarify that transmission
providers, subject to the grandfathering
provisions of Order No. 890, have no
obligation to provide transmission
service from an on-system generator to
an off-system load if such generator has
not executed a service agreement under
the transmission provider’s OATT
providing for the generator to take and
pay for generator imbalance service.

279. PNM argues that transmission
providers should not be required to
provide generator imbalance service
when doing so would impair reliability
for the transmission provider. PNM
contends that some control area
operators may not be able to offer
generator imbalance service unless they
can procure balancing energy and
associated capacity from another entity.
PNM argues that the obligation to
provide Schedule 9 service should be
contingent upon the transmission
provider determining that it is able to
provide this service based upon a
system impact study. Even if the service
can physically be provided, PNM states
that placing a must-offer requirement in
Schedule 9, particularly for the purpose
of supplying imbalance energy for
intermittent generation, may have
unreasonable impacts on the supply
resources operated by small host control

areas. In PNM’s view, an absolute must-
offer requirement for Schedule 9 could
lead to proportionately heavy impacts
on small transmission providers that are
required to interconnect generation
developed to serve distant urban areas
within large control areas.

280. Joined by EEI and APS, PNM
suggests that the Commission address
these reliability concerns by allowing
transmission providers the alternative of
offering generators dynamic scheduling
to change the responsibility for
generator imbalances from specific
generators. In cases where system
reliability would be adversely affected,
these petitioners contend that requiring
a generator to accept a dynamic
schedule of its output to the control area
where the load is located, instead of
requiring the transmission provider to
provide generator imbalance service,
would give the transmission provider a
viable alternative to ensure that the
generator’s imbalances are absorbed
without compromising the reliability of
the system where the generator is
located, while also aligning the
responsibility for supplying the
imbalances associated with the parties
that enjoy the benefit of the generation.

281. EEI further argues that imbalance
penalties fail to adequately compensate
transmission providers for threats to
system reliability caused by excessive
generator imbalances and, therefore, use
of dynamic scheduling would be
appropriate. If the Commission does not
allow the alternative of dynamic
scheduling, APS requests that the
Commission revise Schedule 9 to allow
a transmission provider to identify the
total amount of generator imbalance
service it will offer.

282. Other petitioners request
clarification or rehearing regarding the
Commission’s decision to exempt
deviations associated with correcting
system frequency from associated
imbalance penalties. Xcel agrees with
the Commission that generators should
not be subject to imbalance penalties
that occur when the generator is
responding to reliability directives to
correct frequency deviations and
requests that this exception be expressly
incorporated into the pro forma OATT.
Xcel requests that the Commission
either amend the Order No. 890 pro
forma OATT on rehearing or clarify that
a transmission provider can implement
this practice by including such language
in its compliance filing. Xcel suggests
that the Commission also could, in the
alternative, clarify that a transmission
provider may implement this practice
by posting a business practice indicating
the transmission provider will waive
such imbalance charges for generators

correcting frequency deviations on a
non-discriminatory basis.

283. EPSA and TAPS request that the
Commission expand the exemption to
include other situations in which a
generator is directed to be off-schedule
by transmission operators, balancing
authorities, or reliability coordinators.
EPSA states, for example, that
generators are often given directives by
balancing authorities in order to reduce
unscheduled flows on other systems
and/or change line flows or voltage
levels. TAPS argues that there should be
an exception for generator imbalances
resulting from transmission loading
relief procedures (TLRs) or other
transmission provider instructions, and
for both the unexpected loss of a
generating unit and the response of
other generators to replace that unit
under the reserve sharing arrangements,
with resulting imbalances treated as
being within the first deadband. TAPS
argues that penalizing imbalances in the
case of forced generation outages is
particularly inappropriate since such
charges do not give plant operators any
better incentive to schedule accurately
because unplanned unit outages by their
very nature cannot be predicted and
scheduled.

284. Several petitioners request that
the Commission clarify its definition of
intermittent resources for purposes of
applying imbalance charges. TAPS
argues that intermittent generation
should include test energy produced by
newly completed units, so that
generators are not unduly penalized
(i.e., at third-tier penalty levels) for
output variations that are inherently
unpredictable. EEI and AMP-Ohio argue
that run-of-river hydroelectric
generating facilities should be deemed
to be intermittent resources because
their inability to store water to produce
energy on demand satisfies the intention
of the Order No. 890 definition,
notwithstanding the fact that strictly
speaking they do not have fuel sources.
Northwestern, however, argues that run-
of-river hydroelectric projects should
not qualify as an intermittent resource
because they generally do have the
ability to predict flows and schedule
accurately. NorthWestern also requests
that the Commission specifically require
utilities to update their tariffs to reflect
this new definition.

285. AMP-Ohio also argues that
intermittent resources should be
entirely exempt from imbalance
penalties, arguing that it is unfair to
impose any level of penalties on
resources that are not dispatchable. In
AMP-Ohio’s view, wind generators and
run-of-river hydroelectric facilities alike
depend on uncontrollable forces that
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affect their actual levels of generation.
AMP-Ohio argues that fully exempting
intermittent resources from imbalance
penalties would not be unduly
discriminatory vis-a-vis generators that
are dispatchable since the different
treatment would merely recognize their
different circumstances.

286. Finally, Entergy asks that the
Commission confirm that transmission
providers do not need to seek renewal
of existing generator imbalance
agreements. Entergy contends that it is
unclear whether the procedures
described in section IV.C of Order No.
890, regarding Commission
consideration of previously-approved
variations from the pro forma OATT, are
intended to apply to generator
imbalance agreements that have been
previously negotiated between willing
parties.

Commission Determination

287. The Commission affirms the
decision in Order No. 890 to adopt
standardized generator imbalance
provisions in Schedule 9 of the pro
forma OATT. We agree with Sempra
Global that section 3 of the pro forma
OATT, as revised in Order No. 890, does
not properly reflect that generator
imbalance service must be offered for
any transmission service used to deliver
energy from a generator located within
the transmission provider’s control area,
as required in Schedule 9. We revise
section 3 to make this clear.

288. We also agree with EEI and
Southern that, in certain circumstances,
it may be appropriate for the
transmission provider to allow a
generator located within its control area
to execute a service agreement for
generator imbalance service, even if the
generator is not otherwise a
transmission customer. Without settling
with the individual generator, it could
be impossible for the transmission
provider to determine which
transmission customer should be
assessed a charge and how the billing
would be determined if a single
generator was selling to multiple
customers. We have revised Schedule 9
of the pro forma OATT to require the
transmission provider to offer generator
imbalance service to any generator in its
control area (subject to the limitations
discussed below). We clarify that, if a
generator has executed a service
agreement for generator imbalance
service, any transmission customer
scheduling from the generator will be
deemed to have satisfied its obligation
to purchase generator imbalance service
under section 3 and Schedule 9.

289. We further clarify that a
transmission provider only has to

provide generator imbalance service
from its own resources to the extent that
it is physically feasible to do so (i.e., the
transmission provider is able to manage
the additional potential imbalances
without compromising reliability). It is
not the Commission’s intent to require
transmission providers to provide
generator imbalance service from its
resources when it would unreasonably
impair reliability. Each transmission
provider therefore may state on its
OASIS the maximum amount of
generator imbalance service it is able to
offer from its resources, based on an
analysis of the physical characteristics
of its system. Alternatively, a
transmission provider may consider
requests for generator imbalance service
on a case-by-case basis, performing as
necessary a system impact study to
determine the precise amount of
additional generation it can
accommodate and still reliably respond
to the imbalances that could occur.

290. This does not relieve the
transmission provider of its obligation
to provide generator imbalance service
if it is able to acquire additional
resources in order to do so. We
acknowledge PNM’s concerns that some
control area operators may only be able
to provide generator imbalance service
by procuring balancing energy and
associated capacity from another entity.
If it is not physically feasible for the
transmission provider to offer generator
imbalance service using its own
resources, either because they do not
exist or they are fully subscribed, the
transmission provider must attempt to
procure alternatives to provide the
service, taking appropriate steps to offer
an option that customers can use to
satisfy their obligation to acquire
generator imbalance service as a

condition of taking transmission service.

In the unlikely circumstance that there
are no additional resources available to
enable the transmission provider to
meet its obligation for generator
imbalance service, the transmission
provider must accept the use of
dynamic scheduling to the extent a
transmission customer has negotiated
appropriate arrangements with a
neighboring control area.103

291. We also reject requests to further
exempt intermittent resources by
eliminating imbalance penalties
altogether for such resources. Generator
imbalance charges are based on the
incremental costs incurred by the
transmission provider to respond to the

103 The Commission addresses request to require
transmission providers to offer dynamic scheduling
as a new service under the pro forma OATT in
section IIL.D.1.d.

generator’s imbalance. In the second
tier, charges escalate somewhat to
provide an incentive for generators not
to deviate outside of the first tier.
Without this penalty component,
intermittent resources would not have
any additional incentive to accurately
schedule. At the same time, the
Commission recognized that
intermittent generators cannot always
accurately follow their schedules and
therefore exempted those resources from
third-tier penalties. If given proper
incentives, intermittent generators can
improve their forecasting methods in
order to submit more accurate
schedules. Thus, we continue to believe
this relaxed penalty structure strikes the
right balance between the need to
encourage accurate scheduling and the
operating limitations of intermittent
resources.

292. We agree with EEI and AMP—
Ohio that the definition of intermittent
resources includes run-of-river
hydroelectric units that do not store
water used to generate electricity, i.e.,
for which instantaneous inflow equals
instantaneous outflow. Hydroelectric
units using storage, however, are not
intermittent resources within the
meaning of Schedule 9 of the pro forma
OATT. The ability of those units to
schedule their output is not as limited
as intermittent resources. The same is
true of newly completed generating
units producing test energy. Under the
pro forma OATT, generators do not have
to submit final schedules until the
morning of the prior operating day and
may revise those schedules up until 20
minutes prior to the operating hour. We
conclude that this provides sufficient
flexibility for hydroelectric units using
storage and newly completed units
producing test energy to change their
schedules to reflect forecasted output
and that any charges resulting from
remaining imbalances are just and
reasonable under the reformed generator
imbalance provisions of the pro forma
OATT.

293. We agree with Xcel that the
exemption from generation imbalance
penalties for generators responding to
correct frequency decay should be
expressly stated in the pro forma OATT.
We also agree with EPSA and TAPS that
a generator that deviates from its
schedule due to directives by balancing
authorities, transmission operators, and
reliability coordinators should not be
subject to the penalty component of
imbalance charges and that this
exemption should be expressly stated in
Schedule 9. It would be inappropriate to
assess imbalance penalties on generators
following instructions to, for example,
reduce unscheduled flows on other
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systems (such as a TLR) or change line
flows or voltage levels, because such
charges could create incentives not to
respond and in turn compromise
reliability. Similarly, generators
responding to a reserve sharing event,
with properly structured arrangements
with transmission providers, should not
be subject to penalties. We revise
Schedule 9 accordingly.

294. We decline, however, to carve
out an exception for imbalances
associated with the loss of a generating
unit itself. We disagree with TAPS that
penalizing imbalances in the case of
forced generation outages does not give
plant operators any better incentive to
schedule accurately. Appropriately
designed penalties provide a proper
incentive for generators to reduce
instances of forced outage by, for
example, properly maintaining their
facilities, and therefore adhere to their
schedules.

295. Finally, we reiterate in response
to Entergy that the Commission did not
intend to abrogate existing generator
imbalance agreements as a part of this
rulemaking proceeding.194 The
imbalance-related reforms do, however,
apply to provisions contained in a
transmission provider’s OATT,
including previously-approved
variations from the pro forma OATT.
Transmission providers were given an
opportunity to seek continued approval
of such previously-approved variations,
provided the variations continued to be
consistent with or superior to the
revised pro forma OATT. We note that
Entergy made such a showing with
respect to the generator imbalance
provisions of its OATT.105

c. Intentional Deviations and Intra-hour
Netting

296. The Commission declined in
Order No. 890 to impose generic
penalties in the pro forma OATT for
intentional deviations, concluding that
the tiered imbalance penalties generally
provide a sufficient incentive not to
engage in such behavior. The
Commission explained that proposals to
assess additional penalties for
intentional deviations would continue
to be considered on a case-by-case basis,
subject to a showing that they are
necessary under the circumstances. Any
such tariff provisions must include
clearly defined processes for identifying
intentional deviations and the
associated penalties.

104 See Order No. 890 at P 671.
105 See Entergy Services, Inc., 120 FERC 461,042
(2007).

Requests for Rehearing and Clarification

297. South Carolina E&G argues that
the Commission should grant rehearing
to assess additional penalties for entities
that deliberately lean on the system or,
in the alternative, provide for generator
imbalance settlements over a shorter
period than one hour. In its view,
generators unable to ramp up precisely
to meet their schedules can under-
generate in the initial part of the hour
and then over-generate in later parts of
the hour in order to integrate closer to
the schedule when settled over the
entire hour. South Carolina E&G
contends that this practice imposes
costs on balancing authorities and
affects system reliability, yet does not
necessarily trigger the higher-tiered
imbalance charges. South Carolina E&G
argues that adopting higher penalties for
substantial hourly imbalances does not
address the issue of intra-hour swings,
which instead could be resolved by
adopting 10-minute imbalance charges.

Commission Determination

298. The Commission denies
rehearing of the decision in Order No.
890 not to impose generic penalties for
intentional deviations. We continue to
believe that it is appropriate to maintain
the status quo of aggregating net
generation over the hour in the pro
forma OATT. To the extent a
transmission provider wishes to adopt
additional penalties for intentional
deviations, it may do so provided it can
show they are necessary under the
circumstances. As the Commission
explained in Order No. 890, requests to
adopt a shorter interval over which to
calculate imbalances also will be
considered on a case-by-case basis,
provided that such proposals are
consistent with relevant market
structures.106

d. Definition of Incremental Cost

299. In Order No. 890, the
Commission defined incremental cost,
for purposes of the tiered imbalance
provisions, as the transmission
provider’s actual average hourly cost of
the last 10 MW dispatched to supply the
transmission provider’s native load,
based on the replacement cost of fuel,
unit heat rates, start-up costs,
incremental operation and maintenance
costs, purchased and interchange power
costs and taxes, as applicable. The
Commission also concluded that it was
appropriate, through the definition of
incremental cost, to allow for recovery
of both commitment and redispatch
costs, but excluded on a generic basis
the cost of additional regulation

106 See Order No. 890 at P 722.

reserves. The Commission emphasized
that allowable costs should only be
those additional costs incurred by the
transmission provider due to the
imbalance and, if applicable, start-up
costs should be allocated pro rata to the
offending transmission customers based
on cost causation principles.

300. If the transmission provider
elects to have separate demand charges
to recover the cost of holding additional
regulation reserves for meeting
imbalances, the Commission stated that
the transmission provider should file a
rate schedule and demonstrate that
these charges do not allow for double
recovery of such costs. With regard to
the real-time regulation burden imposed
by merchant generation, the
Commission stated that transmission
providers could propose, on a case-by-
case basis, separate regulation charges
for generation resources selling out of
the control area. The Commission
concluded that the other demand costs
of providing imbalance service are
already provided under Schedule 3, 5,
and 6 charges.

Requests for Rehearing and Clarification

301. While generally supporting the
Commission’s definition of incremental
costs, Williams requests that the
Commission further identify how each
component of the transmission
provider’s incremental cost is to be
determined. In Williams’s view, a
specific calculation methodology should
be imposed, otherwise the definition of
the incremental cost will afford
transmission providers undue discretion
in the calculation of imbalance charges.
To remove this discretion, Williams
suggests that the Commission require
transmission providers to use the same
components and the same methodology
for the calculation of incremental costs
for imbalance charges as the
transmission provider (or its affiliate)
uses to calculate the incremental cost of
each resource for dispatching generation
resources. At a minimum, Williams asks
that the Commission require
transmission providers to post on their
OASIS the method used to calculate
incremental costs for purposes of
imbalance charges, along with the
method to obtain each component or
variable in the calculation.

302. Several petitioners argue that the
Commission’s definition of incremental
cost for purposes of calculating
imbalance charges does not properly
account for the costs actually incurred
to provide imbalance energy.197 Ameren
and Southern assert that failure to
provide for recovery of opportunity

107 E.g., Ameren, EEIL, E.ON U.S., and Southern.
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costs will prevent utilities required to
serve an imbalance from being made
whole for forgone opportunities to sell
excess energy to third parties. Ameren
contends that the Commission has
determined that not allowing the
recovery of opportunity costs is
inappropriate when the applicable rate
is lower than the market clearing
price.1°8 Ameren argues that excluding
opportunity costs unnecessarily harms
the transmission provider’s native load
customers since the revenues that the
utilities would have realized from
selling their excess energy would have
been credited back to those customers.
Southern and E.ON U.S. ask that the
Commission expressly provide that
incremental costs include opportunity
costs, as well as environmental costs,
capacity charges, dispatch losses and
other costs that the transmission
provider must bear to provide the
transmission customer with imbalance
service.

303. Some petitioners argue that it is
inappropriate to base the calculation of
incremental cost on the last 10 MW
dispatched to supply the transmission
provider’s native load.109 EEI argues
that the definition of incremental and
decremental cost should be determined
based on the cost to provide the last 10
MW of energy to serve the transmission
provider’s native load and all other
contractual or franchise obligations,
including the imbalance service itself.
Progress Energy and EEI contend that
the transmission provider almost always
incurs incremental costs per kWh that
are higher than the incremental costs of
serving its native load because native
load typically has first call on least-cost
resources. As a result, EEI argues that
the Commission’s definition of
incremental cost transfers to imbalance
customers the value of the difference
between the incremental cost per kWh
to serve native load and the incremental
cost per kWh to serve other contractual
commitments, to the detriment of either
the transmission provider or its native
load customers.

304. MidAmerican argues that the
Commission’s definition of incremental
cost could create an incentive to
deliberately under-generate in order to
receive the benefit of the transmission
provider’s least-cost dispatching. To
provide appropriate incentives, Progress
Energy asks that the Commission revise
the definition to include the cost of
providing the last 10 MW of energy to
serve the transmission provider’s native

108 Citing Xcel Energy Services, Inc., 117 FERC
161,127 (2006).

109 See, e.g., Ameren, EEI, Mid American, Progress
Energy, and Southern.

load plus third party sales, while
MidAmerican argues that imbalance
charges should be based on the
incremental cost of the most expensive
10 MW of generation resources in
service at the time the imbalance occurs.
Southern contends that incremental cost
should be defined based on the next
(not the last) 10 MW dispatched.
Southern asserts that this distinction is
especially important in those instances
where the cost of the next 10 MW will
be significantly different than the last 10
MW, such as at the break point
requiring deployment of a combustion
turbine generator. Southern therefore
asks that the Commission grant
rehearing to establish separate
definitions for incremental and
decremental cost and revise the
definition of incremental cost so that it
is based on the next 10 MW dispatched.

305. EEI and Progress Energy also
seek clarification of the definition of,
and cost recovery for, decremental costs
in particular. EEI contends that the
definition adopted in Order No. 890
could result in the transmission
provider crediting the customer an
amount that exceeds the costs that the
transmission provider actually avoided
by accepting excess energy. EEI states,
for example, that a transmission
provider might decrease the output of a
dispatchable unit in response to an
imbalance even though it might also
have a higher-cost power purchase
contract with a fixed amount of energy
to be delivered in that hour. EEI argues
that the Commission’s definition of
decremental cost would require the
transmission provider to pay the
imbalance customer based on the
higher-cost purchased power resource
even though it has not avoided those
costs as a result of accepting the
customer’s excess energy. In EEl's view,
decremental cost should be defined to
include costs that are avoided as a result
of receiving imbalance energy.

306. Progress Energy asks that the
definition of decremental cost be
clarified to allow the recovery of start-
up costs that are incurred in an hour
different from the hour of excess
imbalance. Progress Energy contends
that requiring a transmission provider to
accept excessive imbalance energy
could force it to cycle a unit off-line in
order to accommodate the energy.
Progress Energy argues that the later
start-up cost for the shut-down unit
should be passed along to the imbalance
customer, rather than shifted to the
native load.

307. Other entities assert the
Commission’s definition of incremental
cost is inappropriate in light of their
particular market structure. When a

joint dispatch agreement exists between
the transmission provider and other
balancing authorities, MidAmerican
argues that the joint dispatch
incremental or decremental cost should
be used in place of native load since
there is no identification of the
transmission provider’s native load
other than as part of an aggregated,
jointly dispatched load. Mid American
also argues that transmission providers
may have little or no native load from
which to price imbalance costs in retail
choice states. NorthWestern agrees that
the definition of incremental cost fails
to consider the circumstances of
transmission providers that have little
or no generation on their system.
NorthWestern argues that the
Commission should have expressly
provided additional flexibility for such
transmission providers through the
definition of incremental cost instead of
requiring them to file under FPA section
205 for acceptance of previously-
approved imbalance pricing based on
purchased power costs.

308. Entergy challenges as too narrow
the Commission’s decision to consider
on a case-by-case basis proposals to
charge separate regulation charges for
generation resources selling out of the
control area. Entergy states that the
generator imbalance provisions of its
OATT contain both a generator
imbalance charge and a generator
regulation charge, each of which are
calculated based on the internal and
external schedules submitted by
independent generators. Entergy argues
that this is appropriate because,
regardless of whether the load is within
the control area or outside the control
area, the generator has a schedule with
the control area that is met by control
area resources. Entergy contends that
applying a generation regulation charge
only to external transactions would be
arbitrary. Entergy requests clarification
that the generator regulation service
charges contained in its pro forma
Generator Imbalance Agreement, which
Entergy states was negotiated with
generators on its system, continues to be
acceptable.

Commission Determination

309. The Commission grants rehearing
of the decision to calculate incremental
costs for purposes of assessing
imbalance charges based on the last 10
MW dispatched to supply the
transmission provider’s native load.
Upon consideration of petitioners’
arguments, we agree that it is more
reasonable to base imbalance charges on
the actual cost to correct the imbalance,
which may be different than the cost of
serving native load. As such, we will
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modify the definition to require
transmission providers to use the cost of
the last 10 MWs dispatched for any
purpose, i.e., to serve native load,
correct imbalances, or to make off-
system sales. We believe this satisfies
Southern’s concerns and therefore
decline to adopt its suggestion to
separately define incremental and
decremental cost for purposes of
calculating imbalance charges by using
the “next 10 MW of generation
dispatched” in the incremental cost
definition.

310. We also agree with Williams that,
in order to provide transparency and
minimize opportunities for undue
discrimination, each transmission
provider must provide language in its
OATT clearly specifying the method by
which it calculates incremental costs for
purposes of imbalance charges, as well
as the method it will use to obtain each
component of the calculation. We direct
transmission providers to include this
proposed tariff language as part of the
compliance filing ordered in section
II.C.

311. Several entities complain that the
Commission’s definition of incremental
cost does not properly allow for
recovery of opportunity costs. The
determination and calculation of
opportunity costs associated with
providing imbalance service will vary
based on the circumstances of the
transmission provider and, as such, we
do not believe that it is appropriate to
amend the definition of incremental
cost in the pro forma OATT to address
opportunity costs. We will therefore
continue to consider proposals to
include recovery of legitimate and
verifiable opportunity costs on a case-
by-case basis consistent with
Commission precedent.?1° Such
proposals must clearly explain how
opportunity costs would be determined
and demonstrate that the recovery of
opportunity costs would not lead to
over-recovery of costs. Similarly,
transmission providers participating in
joint dispatch agreements or otherwise
procuring imbalance energy from other
generators may need to have alternative
definitions of incremental cost.
Proposals to adopt a 