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regulations and the pro forma open
access transmission tariff adopted in
Order Nos. 888 and 889 to ensure that
transmission services are provided on a
basis that is just, reasonable and not
unduly discriminatory or preferential.
The final rule is designed to: Strengthen
the pro forma open-access transmission
tariff, or OATT, to ensure that it
achieves its original purpose of
remedying undue discrimination;
provide greater specificity to reduce
opportunities for undue discrimination
and facilitate the Commission’s
enforcement; and increase transparency
in the rules applicable to planning and
use of the transmission system.
EFFECTIVE DATE: This rule will become
effective May 14, 2007.
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I. Introduction

1. This Final Rule addresses and
remedies opportunities for undue
discrimination under the pro forma
Open Access Transmission Tariff
(OATT) adopted in 1996 by Order No.
888.1 This landmark rulemaking
fostered greater competition in
wholesale power markets by reducing
barriers to entry in the provision of
transmission service. In the ten years
since Order No. 888, however, the
Commission has found that the OATT
contains flaws that undermine realizing
its core objective of remedying undue
discrimination. In the Notice of
Proposed Rulemaking (NOPR) issued on
May 19, 2006, the Commission
proposed to remedy those flaws.2 After
receiving approximately 6,500 pages of
comments from close to 300 parties, we
now take final action. We highlight
below the most critical reforms being
adopted today.

1 Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. § 31,036 (1996), order on reh’g, Order
No. 888—A, 62 FR 12274 (Mar. 14, 1997), FERC
Stats. & Regs. §31,048 (1997), order on reh’g, Order
No. 888-B, 81 FERC § 61,248 (1997), order on reh’g,
Order No. 888-C, 82 FERC § 61,046 (1998), aff’d in
relevant part sub nom. Transmission Access Policy
Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000)
(TAPS v. FERC), aff'd sub nom. New York v. FERC,
535 U.S. 1 (2002).

2 Preventing Undue Discrimination and
Preference in Transmission Service, Notice of
Proposed Rulemaking, 71 FR 32,636 (Jun. 6, 2006),
FERC Stats. & Regs. § 32,603 (2006).

2. First, the Final Rule will increase
nondiscriminatory access to the grid by
eliminating the wide discretion that
transmission providers currently have
in calculating available transfer
capability (ATC).3 The calculation of
ATC is one of the most critical functions
under the OATT because it determines
whether transmission customers can
access alternative power supplies.
Despite this, the existing OATT does not
prescribe how ATC should be calculated
because the Commission sought to rely
on voluntary efforts by the industry to
develop consistent methods of ATC
calculation. This voluntary industry
effort has not proven successful. The
Commission therefore acts today to
require public utilities, working through
the North American Electric Reliability
Corporation (NERC), to develop
consistent methodologies for ATC
calculation and to publish those
methodologies to increase transparency.
This important reform will eliminate the
wide discretion that exists today in
calculating ATC and ensure that
customers are treated fairly in seeking
alternative power supplies.

3. Second, the Final Rule will
increase the ability of customers to
access new generating resources and
promote efficient utilization of
transmission by requiring an open,
transparent, and coordinated
transmission planning process.
Transmission planning is a critical

3The Commission used the term “Available
Transmission Capability” in Order No. 888 to
describe the amount of additional capability
available in the transmission network to
accommodate additional requests for transmission
services. To be consistent with the term generally
accepted throughout the industry, the Commission
revises the pro forma OATT to adopt the term
“Available Transfer Capability.”

function under the pro forma OATT
because it is the means by which
customers consider and access new
sources of energy and have an
opportunity to explore the feasibility of
non-transmission alternatives. Despite
this, the existing pro forma OATT
provides limited guidance regarding
how transmission customers are treated
in the planning process and provides
them very little information on how
transmission plans are developed. These
deficiencies are serious, given the
substantial need for new infrastructure
in this Nation.* We act today to remedy
these deficiencies by requiring
transmission providers to open their
transmission planning process to
customers, coordinate with customers
regarding future system plans, and share
necessary planning information with
customers.

4. Third, the Final Rule will also
increase the efficient utilization of

4 Congress placed special emphasis on the
development of transmission infrastructure,
including the consideration of advanced
transmission technologies, in the Energy Policy Act
of 2005 (EPAct 2005). See Pub. L. 109-58, 119 Stat.
594 (to be codified in scattered titles of the U.S.C.).
The Commission has taken steps to implement that
goal in numerous contexts, including recent
rulemaking proceedings that address the promotion
of transmission investment through pricing reform
and the siting of certain transmission facilities. See
Promoting Transmission Investment through
Pricing Reform, Order No. 679, 71 FR 43294 (Jul.
31, 2006), FERC Stats. & Regs. § 31,222 (2006), order
on reh’g, Order No. 679-A, 72 FR 1152 (Jan. 10,
2007), FERC Stats. & Regs. § 31,236 (2007), reh’g
pending; Regulations for Filing Applications for
Permits to Site Interstate Electric Transmission
Facilities, Order No. 689, 71 FR 69440 (Dec. 1,
2006), FERC Stats. & Regs. § 31,234 (2006), reh’g
pending. As discussed herein, several actions taken
in this Final Rule also relate to the need for
investments in transmission infrastructure and are
consistent with the Commission’s responsibilities
under EPAct 2005.
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transmission by eliminating artificial
barriers to use of the grid. The existing
pro forma OATT allows a transmission
provider to deny a request for long-term
point-to-point service if the request
cannot be satisfied in only one hour of
the requested term. This practice
discourages the efficient use of the
existing grid and precludes access to
alternative power supplies. We reform
this practice by requiring that a
conditional firm option be offered to
customers seeking long-term point-to-
point service, i.e., conditional firm
service. We also modify the redispatch
obligations of transmission providers to
increase the efficient utilization of the
grid, while also ensuring that reliability
to native load customers is maintained.

5. Fourth, by adopting these and other
reforms, the Final Rule facilitates the
use of clean energy resources such as
wind power. Conditional firm service is
particularly important to wind resources
that can provide significant economic
and environmental value even if
curtailed under limited circumstances.
Open and coordinated transmission
planning will enhance the ability of
customers to access clean energy
resources as part of their future resource
portfolio. The Final Rule also benefits
clean energy resources by reforming
energy and generator imbalance charges.
These reforms are particularly important
to intermittent resources such as wind
power because these resources have
limited ability to control their output
and, hence, must be assured that
imbalance charges are no more than
required to provide appropriate
incentives for prudent behavior.

6. Fifth, the Final Rule will strengthen
compliance and enforcement efforts. We
are increasing the transparency of pro
forma OATT administration, thereby
increasing the ability of customers and
our Office of Enforcement to detect
undue discrimination. We are adopting
operational penalties for clear violations
of an OATT, thereby enhancing
compliance while also reducing the
burdens on our Office of Enforcement.
We are also increasing the clarity of
many other OATT requirements,
thereby facilitating compliance by
transmission providers with our
regulations. This Final Rule thus reflects
the close integration of our Office of
Enforcement into policy development at
the Commission. Several of the reforms
we adopt today are informed by our
experience with OATT administration
through oversight, audits, and
investigations performed by the Office
of Enforcement.

7. Finally, we modify and improve
several provisions of the pro forma
OATT using our experience over the

past ten years and clarify others that
have proven ambiguous. For example,
we reform our rollover rights policy to
ensure that the rights and obligations of
rollover customers are consistent with
the resulting obligations of transmission
providers to plan and upgrade the
system to accommodate rollovers. We
remove the price cap on reassigned
capacity because it is not necessary to
remedy market power and doing so will
otherwise increase the efficient use of
existing capacity. We increase the
efficient use of existing capacity by
providing a priority to certain ““pre-
confirmed” requests for service. We
increase certainty by providing greater
clarity regarding the wholesale contracts
that qualify as network resources. We
also adopt numerous clarifications that
should assist transmission providers
and customers in implementing and
using the pro forma OATT

8. Our actions in this proceeding have
been informed to a great extent by the
comments received in response to our
notices of inquiry in the above-
captioned dockets and the subsequent
NOPR.5 We appreciate the time and
thoughtfulness of all sectors of the
industry in preparing comments. We
have found them very informative and
useful in reaching our decisions in this
Final Rule.

II. Background

A. Historical Antecedent

9. In the NOPR, the Commission
explained the historical background that
led up to the issuance of Order No. 888,
and the initiation of this rulemaking
proceeding. We repeat that history here
to place in context the actions we take
today.

10. In the first few decades after
enactment of the Federal Power Act
(FPA) in 1935, the industry was
characterized mostly by self-sufficient,
vertically integrated electric utilities, in
which generation, transmission, and
distribution facilities were owned by a
single entity and sold as part of a
bundled service to wholesale and retail
customers. Most electric utilities built
their own power plants and
transmission systems, entered into
interconnection and coordination
arrangements with neighboring utilities,
and entered into long-term contracts to
make wholesale requirements sales
(bundled sales of generation and
transmission) to municipal, cooperative,

5 Preventing Undue Discrimination and
Preference in Transmission Services, Notice of
Inquiry, 112 FERC 61,299 (2005) (NOI);
Information Requirements for Available Transfer
Capability, Notice of Inquiry, 111 FERC {61,274
(2005) (ATC NOI).

and investor-owned utilities connected
to each utility’s transmission system.
Each system covered a limited service
area, which was defined by the retail
franchise decisions of State regulatory
agencies. This structure of separate
systems arose naturally primarily due to
cost and the technological limitations
on the distance over which electricity
could be transmitted.

11. A number of statutory, economic,
and technological developments in the
1970s led to an increase in coordinated
operations and competition. Among
those was the passage of the Public
Utility Regulatory Policies Act of 1978
(PURPA),® which was designed to
lessen dependence on foreign fossil
fuels by encouraging the development of
alternative generation sources and
imposing a mandatory purchase
obligation on utilities for generation
from such sources. PURPA also enabled
the Commission to order wheeling of
electricity under limited
circumstances.” The rapid expansion
and performance of the independent
power industry following the enactment
of PURPA demonstrated that traditional,
vertically integrated public utilities
need not be the only sources of reliable
power. During this period, the profile of
generation investment began to change,
and a market for non-traditional power
supply beyond the purchases required
by PURPA began to emerge. The
economic and technological changes in
the transmission and generation sectors
helped encourage many new entrants in
the generating markets that could sell
electric energy profitably with smaller
scale technology at a lower price than
many utilities selling from their existing
generation facilities at rates reflecting
cost. However, it became increasingly
clear that the potential consumer
benefits that could be derived from
these technological advances could be
realized only if more efficient generating
plants could obtain access to the
regional transmission grids. Because
many traditional vertically integrated
utilities still did not provide open
access to third parties and favored their
own generation if and when they

6Pub. L. 95-617, 92 Stat. 3117 (1978) (codified
in U.S.C. titles 15, 16, 26, 30, 42, and 43).

7 Section 211 of the FPA, 16 U.S.C. 824j. In earlier
years, a few customers were able to obtain access
as a result of litigation, beginning with the U.S.
Supreme Court’s decision in Otter Tail Power
Company v. United States, 410 U.S. 366 (1973).
Additionally, some customers gained access by
virtue of Nuclear Regulatory Commission license
conditions and voluntary preference power
transmission arrangements associated with Federal
power marketing agencies. See, e.g., Consumers
Power Co., 6 NRC 887, 1036—44 (1977); Toledo
Edison Co., 10 NRC 265, 327-34 (1979); Florida
Municipal Power Agency v. Florida Power and Light
Co., 839 F. Supp. 1563 (M.D. Fla. 1993).
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provided transmission access to third
parties, access to cheaper, more efficient
generation sources remained limited.
12. The Commission encouraged the
development of independent power
producers (IPPs), as well as emerging
power marketers, by authorizing market-
based rates for their power sales on a
case-by-case basis, and by encouraging
more widely available transmission
access on a case-by-case basis. Market-
based rates helped to develop
competitive bulk power markets by
allowing generating utilities to move
more quickly and flexibly to take
advantage of short-term or even long-
term market opportunities than those
utilities operating under traditional
cost-of-service tariffs. In approving these
market-based rates, the Commission
required that the seller and its affiliates
lack market power or mitigate any
market power that they may have had.8
The major concern of the Commission
was whether the seller or its affiliates
could limit competition and thereby
drive up prices. A key inquiry became
whether the seller or its affiliates owned
or controlled transmission facilities in
the relevant service area and therefore,
by denying access or imposing
discriminatory terms or conditions on
transmission service, could foreclose
other generators from competing.
Beginning in the late 1980s, in order to
mitigate their market power to meet the
Commission’s conditions, public
utilities seeking Commission
authorization for blanket approval of
market-based rates for generation
services under section 205 of the FPA
filed “open access” transmission tariffs
of general applicability.® The
Commission also approved proposed
mergers under section 203 of the FPA
on the condition that the merging
companies remedy anticompetitive
effects potentially caused by the merger
by filing “open access” tariffs. The early
tariffs submitted in market-based rate
proceedings under section 205 and
merger proceedings under section 203
did not, however, provide access to the
transmission system that was
comparable to the service the
transmission providers used for their
own purposes. Rather, they typically
made available only point-to-point
transmission service, i.e., service from a
single point of receipt to a single point

8 See, e.g., Dartmouth Power Associates Limited
Partnership, 53 FERC 61,117 (1990);
Commonwealth Atlantic Limited Partnership, 51
FERC { 61,368 (1990); Doswell Limited Partnership,
50 FERC q 61,251 (1990); Citizens Power & Light
Co., 48 FERC { 61,210 (1989); Ocean State Power,
44 FERC { 61,261 (1988); and Orange and Rockland
Utilities, Inc., 42 FERC { 61,012 (1988).

9 See Order No. 888 at 31,644 n.52.

of delivery. As these early tariffs were
offered only by transmission providers
that volunteered to provide service to
third parties, they resulted in a
patchwork of open access that was not
sufficient to facilitate wholesale
generation markets.

13. In response to the competitive
developments following PURPA, and
the fact that limited transmission access
and significant regulatory barriers
continued to constrain the development
of generation by independent power
producers, Congress enacted Title VII of
the Energy Policy Act of 1992 (EPAct
1992).10 EPAct 1992 reduced regulatory
barriers to entry by creating a class of
“Exempt Wholesale Generators” that
were exempt from the requirements of
the Public Utility Holding Company Act
of 1935.11 EPAct 1992 also expanded
the Commission’s authority to approve
applications for transmission services
under sections 211 and 212 of the
FPA.12 Though the Commission
aggressively implemented expanded
section 211, it ultimately concluded that
the procedural limitations in section
211 thwarted the Commission’s ability
to effectively eliminate undue
discrimination in the provision of
transmission service.

B. Order No. 888 and Subsequent
Reforms

14. In April 1996, as part of its
statutory obligation under sections 205
and 206 of the FPA to remedy undue
discrimination, the Commission
adopted Order No. 888 prohibiting
public utilities from using their
monopoly power over transmission to
unduly discriminate against others. In
that order, the Commission required all
public utilities that own, control or
operate facilities used for transmitting
electric energy in interstate commerce to
file open access non-discriminatory
transmission tariffs that contained
minimum terms and conditions of non-
discriminatory service. It also obligated
such public utilities to “functionally
unbundle” their generation and

10Pyub. L. 102—486, 106 Stat. 2776 (1992)
(codified at, among other places, 15 U.S.C. 79z—5a
and 16 U.S.C. 796 (22-25), 824j-1).

1115 U.S.C. 79a, repealed by EPAct 2005 sec.
1263; see Repeal of the Public Utility Holding
Company Act of 1935 and Enactment of the Public
Utility Holding Company Act of 2005, Order No.
667, 70 FR 75592 (Dec. 20, 2005), FERC Stats. &
Regs. 1 31,197 (2005), order on reh’g, Order No.
667—A, 71 FR 28446 (May 16, 2006), FERC Stats.

& Regs. { 31,213 (2006), order on reh’g, Order No.
667-B, 71 FERC 42750 (Jul. 28, 2006), FERC Stats.
& Regs. 1 31,224 (2006), reh’g pending.

1216 U.S.C. 824j (authorizing the Commission to
require transmission utilities to provide service in
certain circumstances); 16 U.S.C. 824k (establishing
rates for service provided pursuant to an order
under section 211).

transmission services. This meant
public utilities had to take transmission
service (including ancillary services) for
their own new wholesale sales and
purchases of electric energy under the
open access tariffs, and to separately
state their rates for wholesale
generation, transmission and ancillary
services.13 Each public utility was
required to file the pro forma OATT
included in Order No. 888 without any
deviation (except a limited number of
terms and conditions that reflect
regional practices).14 After the
effectiveness of their OATTs, public
utilities were allowed to file, pursuant
to section 205 of the FPA, deviations
that were consistent with or superior to
the pro forma OATT’s terms and
conditions. Because certain owners,
controllers or operators of interstate
transmission facilities were not subject
to the Commission’s jurisdiction under
sections 205 and 206 and thus were not
subject to Order No. 888, the
Commission adopted a reciprocity
provision in the pro forma OATT that
conditions the use by a non-public
utility of a public utility’s open access
services on an agreement to offer non-
discriminatory transmission services in
return.

15. In addition to imposing the
functional unbundling requirement, the
Commission also encouraged broader
reforms through the formation of
independent system operators (ISOs).
The Commission stated that ISOs can
provide significant benefits such as
enhancing regional efficiencies and
further remedying undue
discrimination.15 While the
Commission declined to mandate ISOs,
it set forth eleven principles for
assessing ISO proposals submitted to
the Commission.16

16. Order No. 888 also clarified the
Commission’s interpretation of the
Federal and State jurisdictional
boundaries over transmission and local
distribution. While Order No. 888
reaffirmed that the Commission has
exclusive jurisdiction over the rates,

13 This is known as “functional unbundling”
because the transmission element of a wholesale
sale is separated or unbundled from the generation
element of that sale, although the public utility may
provide both functions. See infra section IV.B.4 of
this Final Rule.

14 See Order No. 888 at 31,769-70 (noting that the
pro forma OATT expressly identified certain non-
rate terms and conditions, such as the time
deadlines for determining available transfer
capability in section 18.4 or scheduling changes in
sections 13.8 and 14.6, that may be modified to
account for regional practices if such practices are
reasonable, generally accepted in the region, and
consistently adhered to by the transmission
provider).

15 Order No. 888 at 31,655.

16 Id. at 31,730-32.
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terms, and conditions of unbundled
retail transmission in interstate
commerce by public utilities, it
nevertheless recognized the legitimate
concerns of State regulatory authorities
regarding the transmission component
of bundled retail sales. The Commission
therefore declined to extend its
unbundling requirement to the
transmission component of bundled
retail sales. On appeal, the U.S.
Supreme Court affirmed this element of
Order No. 888, finding that the
Commission made a statutorily
permissible choice.?

17. The same day it issued Order No.
888, the Commission issued a
companion order, Order No. 889,18
addressing the separation of vertically
integrated utilities’ transmission and
merchant functions, the information
transmission providers were required to
make public, and the electronic means
they were required to use to do so.
Order No. 889 imposed Standards of
Conduct governing the separation of,
and communications between, the
utility’s transmission and wholesale
power functions, to prevent the utility
from giving its merchant arm
preferential access to transmission
information. All public utilities that
owned, controlled or operated facilities
used in the transmission of electric
energy in interstate commerce were
required to create or participate in an
Open Access Same-Time Information
System (OASIS) that was to provide
existing and potential transmission
customers the same access to
transmission information.

18. Among the information public
utilities were required to post on their
OASIS was the transmission provider’s
calculation of ATC. Though the
Commission acknowledged that before-
the-fact measurement of the availability
of transmission service is ‘“‘difficult,” it
concluded that it was important to give
potential transmission customers “an
easy-to-understand indicator of service
availability.”” 19 Because formal methods
did not then exist to calculate ATC and
total transfer capability (TTC), the
Commission encouraged industry efforts
to develop consistent methods for
calculating ATC and TTC.2° Order No.
889 ultimately required transmission
providers to base their calculations on

17 New York v. FERC, 535 U.S. 1 (2002).

18 Open Access Same-Time Information System
(Formerly Real-Time Information Networks) and
Standards of Conduct, Order No. 889, 61 FR 21737

(May 10, 1996), FERC Stats. & Regs. § 31,035 (1996),

order on reh’g, Order No. 889-A, FERC Stats. &
Regs. 1 31,049 (1997), order on reh’g, Order No.
889-B, 81 FERC { 61,253 (1997).

19 Order No. 889 at 31,605.

20]d. at 31,607.

“current industry practices, standards
and criteria” and to describe their
methodology in their tariffs.21 The
Commission noted that the requirement
that transmission providers purchase
only ATC that is posted as available
“should create an adequate incentive for
them to calculate ATC and TTC as
accurately and as uniformly as
possible.” 22

19. The electric industry continued to
undergo economic and regulatory
changes in the years following the
issuance of Order No. 888. Retail access
was adopted by approximately 25 states
in the late 1990s.23 This State
restructuring activity spurred significant
changes at the wholesale level as well
by encouraging or requiring the
divestiture of generation plants by
traditional electric utilities and the
development of ISOs that could manage
short-term energy markets necessary to
support retail access. At the same time,
there was a significant increase in the
number of mergers between traditional
electric utilities and between electric
utilities and gas pipeline companies,
and large increases in the number of
power marketers and independent
generation facility developers entering
the marketplace. Trade in bulk power
markets increased significantly and the
Nation’s transmission grid was used
more heavily and in new ways as
customers took advantage of the pro
forma OATT and purchased power from
competitive sellers.

20. In the wake of these changes, in
December 1999, the Commission
adopted Order No. 2000.24 That
rulemaking recognized that Order No.
888 set the foundation upon which
competitive electric markets could
develop, but did not eliminate the
potential to engage in undue
discrimination and preference in the
provision of transmission service.2® The
rule