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taxpayers may rely on any reasonable
interpretation of section 2651(e). For
this purpose, these final regulations, as
well as the proposed regulations issued
on September 3, 2004 (69 FR 53862), are
treated as a reasonable interpretation of
the statute.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: June 30, 2005.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 05-13799 Filed 7-15-05; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

26 CFR Part 301
[TD 9215]
RIN 1545-BC46

Substitute for Return

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations and
removal of final regulations.

SUMMARY: This document contains
temporary regulations relating to returns
prepared or signed by the Commissioner
or other internal revenue officers or
employees under section 6020 of the
Internal Revenue Code. The text of the
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES: Effective Date: These regulations

are effective July 18, 2005.
Applicability Date: For dates of

applicability, see § 301.6020-1(d).

FOR FURTHER INFORMATION CONTACT:

Tracey B. Leibowitz, (202) 622—4940

(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments
to 26 CFR part 301 under section 6020
of the Internal Revenue Code (Code), 26
U.S.C. sec. 6020. Section 301.6020-1 of
the Procedure and Administration
Regulations provides for the preparation
or execution of returns by authorized
internal revenue officers or employees.
Section 1301(a) of the Taxpayer Bill of
Rights Act of 1996, Pub. L. 104-168 (110
Stat. 1452), amended section 6651 to
add subsection (g)(2), which provides
that, for returns due after July 30, 1996

(determined without regard to
extensions), a return made under
section 6020(b) shall be treated as a
return filed by the taxpayer for purposes
of determining the amount of the
additions to tax under section 6651(a)(2)
and (a)(3). Absent the existence of a
return under section 6020(b), the
addition to tax under section 6651(a)(2)
does not apply to a nonfiler.

In Cabirac v. Commissioner, 120 T.C.
163 (2003), aff’d in an unpublished
opinion, No. 03-3157 (3rd Cir. Feb. 10,
2004), and Spurlock v. Commissioner,
T.C. Memo. 2003—-124, the Tax Court
found that the Service did not establish
that it had prepared and signed a return
in accordance with section 6020(b). In
Spurlock, the Tax Court held that a
return for section 6020(b) purposes must
be subscribed, contain sufficient
information from which to compute the
taxpayer’s tax liability, and the return
and any attachments must “purport to
be a return.” Spurlock, slip op. at 27.

These temporary regulations provide
that a document (or set of documents)
signed by an authorized internal
revenue officer or employee is a return
under section 6020(b) if the document
(or set of documents) identifies the
taxpayer by name and taxpayer
identification number, contains
sufficient information from which to
compute the taxpayer’s tax liability, and
the document (or set of documents)
purports to be a return under section
6020(b). A Form 13496, “IRC Section
6020(b) Certification,” or any other form
that an authorized internal revenue
officer or employee signs and uses to
identify a document (or set of
documents) containing the information
set forth above as a section 6020(b)
return, and the documents identified,
constitute a valid section 6020(b) return.

Further, because the Service prepares
and signs section 6020(b) returns both
by hand and through automated means,
these regulations provide that a name or
title of an internal revenue officer or
employee appearing upon a return made
in accordance with section 6020(b) is
sufficient as a subscription by that
officer or employee to adopt the
document as a return for the taxpayer
without regard to whether the name or
title is handwritten, stamped, typed,
printed, or otherwise mechanically
affixed to the document. The document
or set of documents and subscription
may be in written or electronic form.

These temporary regulations do not
alter the method for the preparation of
returns under section 6020(a) as
provided in TD 6498. Under section
6020(a), if the taxpayer consents to
disclose necessary information, the
Service may prepare a return on behalf

of a taxpayer, and if the taxpayer signs
the return, the Service will receive it as
the taxpayer’s return.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. For applicability of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) please refer to the cross-
reference notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register. Pursuant to section
7805(f) of the Code, this notice of
proposed rulemaking was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
businesses.

Drafting Information

The principal author of these
regulations is Tracey B. Leibowitz, of
the Office of the Associate Chief
Counsel (Procedure and
Administration), Administrative
Provisions and Judicial Practice
Division.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
continues to read, in part, as follows:
Authority: 26 U.S.C. 7805 * * *

§301.6020-1

m Par. 2. Section 301.6020-1 is removed.

m Par. 3. Section 301.6020-1T is added
to read as follows:

[Removed]

§301.6020-1T Returns prepared or
executed by the Commissioner or other
internal revenue officers (temporary).

(a) Preparation of returns—(1) In
general. If any person required by the
Code or by the regulations prescribed
thereunder to make a return fails to
make such return, it may be prepared by
the Commissioner or other authorized
internal revenue officer or employee
provided such person consents to
disclose all information necessary for



Federal Register/Vol. 70, No. 136 /Monday, July 18, 2005/Rules and Regulations

41145

the preparation of such return. The
return upon being signed by the person
required to make it shall be received by
the Commissioner as the return of such
person.

(2) Responsibility of person for whom
return is prepared. A person for whom
a return is prepared in accordance with
paragraph (a)(1) of this section shall for
all legal purposes remain responsible for
the correctness of the return to the same
extent as if the return had been prepared
by him.

(b) Execution of returns—(1) In
general. If any person required by the
Code or by the regulations prescribed
thereunder to make a return (other than
a declaration of estimated tax required
under section 6654 or 6655) fails to
make such return at the time prescribed
therefor, or makes, willfully or
otherwise, a false, fraudulent or
frivolous return, the Commissioner or
other authorized internal revenue officer
or employee shall make such return
from his own knowledge and from such
information as he can obtain through
testimony or otherwise. The
Commissioner or other authorized
internal revenue officer or employee
may make the return by gathering
information and making computations
through electronic, automated or other
means to make a determination of the
taxpayer’s tax liability.

(2) Form of the return. A document (or
set of documents) signed by the
Commissioner or other authorized
internal revenue officer or employee
shall be a return for a person described
in paragraph (b)(1) of this section if the
document (or set of documents)
identifies the taxpayer by name and
taxpayer identification number,
contains sufficient information from
which to compute the taxpayer’s tax
liability, and the document (or set of
documents) purports to be a return. A
Form 13496, “IRC Section 6020(b)
Certification,” or any other form that an
authorized internal revenue officer or
employee signs and uses to identify a
set of documents containing the
information set forth above as a section
6020(b) return, and the documents
identified, constitute a return under
section 6020(b). A return may be signed
by the name or title of an internal
revenue officer or employee being
handwritten, stamped, typed, printed or
otherwise mechanically affixed to the
return, so long as that name or title was
placed on the document to signify that
the internal revenue officer or employee
adopted the document as a return for
the taxpayer. The document and
signature may be in written or electronic
form.

(3) Status of returns. Any return made
in accordance with paragraph (b)(1) of
this section and signed by the
Commissioner or other authorized
internal revenue officer or employee
shall be prima facie good and sufficient
for all legal purposes. Furthermore, the
return shall be treated as the return filed
by the taxpayer for purposes of
determining the amount of the addition
to tax under section 6651(a)(2) and (3).

(4) Deficiency procedures. For
deficiency procedures in the case of
income, estate, and gift taxes, see
sections 6211 to 6216, inclusive, and
§§301.6211-1 to 301.6215—1, inclusive.

(5) Employment status procedures.
For pre-assessment procedures in
employment taxes cases involving
worker classification, see section 7436
(proceedings for determination of
employment status).

(6) Examples. The application of this
paragraph (b) is illustrated by the
following examples:

Example 1. Individual A, a calendar-year
taxpayer, fails to file his 2003 return.
Employee X, a Service employee, opens an
examination related to A’s 2003 taxable year.
At the end of the examination, X completes
a Form 13496 and attaches to it the
documents listed on the form. Those
documents explain examination changes and
provide sufficient information to compute
A’s tax liability. The Form 13496 provides
that the Service employee identified on the
Form certifies that the attached pages
constitute a return under section 6020(b).
When X signs the certification package, the
package constitutes a return under paragraph
(b) of this section because the package
identifies A by name, contains A’s taxpayer
identifying number (TIN), has sufficient
information to compute A’s tax liability, and
contains a statement stating that it constitutes
a return under section 6020(b). In addition,
the Service shall determine the amount of the
additions to tax under section 6651(a)(2) by
treating the section 6020(b) return as the
return filed by the taxpayer. Likewise, the
Service shall determine the amount of any
addition to tax under section 6651 (a)(3),
which arises only after notice and demand
for payment, by treating the section 6020(b)
return as the return filed by the taxpayer.

Example 2. Same facts as in Example 1,
except that, after performing the
examination, X does not compile any
examination documents together as a related
set of documents. X also does not sign and
complete the Form 13496 nor associate the
forms explaining examination changes with
any other document. Because X did not sign
any document stating that it constitutes a
return under section 6020(b) and the
documents otherwise do not purport to be a
section 6020(b) return, the documents do not
constitute a return under section 6020(b).
Therefore, the Service cannot determine the
section 6651(a)(2) addition to tax against
nonfiler A for A’s 2003 taxable year on the
basis of those documents.

Example 3. Individual C, a calendar-year
taxpayer, fails to file his 2003 return. The

Service determines through its automated
internal matching programs that C received
reportable income and failed to file a return.
The Service, again through its automated
systems, generates a Letter 2566, ““30 Day
Proposed Assessment (SFR-01) 910 SC/CG.”
This letter contains C’s name, TIN, and has
sufficient information to compute C’s tax
liability. Contemporaneous with the creation
of the Letter 2566, the Service, through its
automated system, electronically creates and
stores a certification stating that the
electronic data contained as part of C’s
account constitutes a valid return under
section 6020(b) as of that date. Further, the
electronic data includes the signature of the
Service employee authorized to sign the
section 6020(b) return upon its creation.
Although the signature is stored
electronically, it can appear as a printed
name when the Service requests a paper copy
of the certification. The electronically created
information, signature, and certification is a
return under section 6020(b). The Service
will treat that return as the return filed by the
taxpayer in determining the amount of the
section 6651(a)(2) addition to tax with
respect to C’s 2003 taxable year. Likewise,
the Service shall determine the amount of
any addition to tax under section 6651(a)(3),
which arises only after notice and demand
for payment, by treating the section 6020(b)
return as the return filed by the taxpayer.
Example 4. Corporation M, a quarterly
taxpayer, fails to file a Form 941,
“Employer’s Quarterly Federal Tax Return,”
for the second quarter of 2004. Q, a Service
employee authorized to sign returns under
section 6020(b), prepares a Form 941 by
hand, stating Corporation M’s name, address,
and TIN. Q completes the Form 941 by
entering line item amounts, including the tax
due, and then signs the document. The Form
941 that Q prepared and signed constitutes
a section 6020(b) return because the Form
941 purports to be a return under section
6020(b), the form contains M’s name and
TIN, and it includes sufficient information to
compute M’s tax liability for the second
quarter of 2004.

(c) Cross references—(1) For
provisions that a return executed by the
Commissioner or other authorized
internal revenue officer or employee
will not start the running of the period
of limitations on assessment and
collection, see section 6501(b)(3) and
§301.6501(b)-1(e).

(2) For determining the period of
limitations on collection after
assessment of a liability on a return
executed by the Commissioner or other
authorized internal revenue officer or
employee, see section 6502 and
§301.6502-1.

(3) For additions to the tax and
additional amounts for failure to file
returns, see sections 6651 and
§301.6651—1, and section 6652 and
§ 301.6652—1, respectively.

(4) For additions to the tax for failure
to pay tax, see section 6651 and
§301.6651-1.
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(5) For criminal penalties for willful
failure to make returns, see sections
7201, 7202, and 7203.

(6) For criminal penalties for willfully
making false or fraudulent returns, see
sections 7206 and 7207.

(7) For civil penalties for filing
frivolous income tax returns, see section
6702.

(8) For authority to examine books
and witnesses, see section 7602 and
§301.7602—-1.

(d) Effective date. This section applies
to returns prepared under section 6020
after July 18, 2005. The applicability of
this section expires on July 16, 2008.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: July 12, 2005.
Eric Solomon,
Acting Deputy Assistant Secretary (Tax
Policy).
[FR Doc. 05-14086 Filed 7—15—-05; 8:45 am)]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03-OAR-2005-DE-0001; FRL-7939-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Ambient Air Quality
Standard for Ozone and Fine
Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Delaware State Implementation Plan
(SIP). The revision consists of
modifications to the ambient air quality
standards for ozone and fine particulate
matter. EPA is approving this revision
in accordance with the requirements of
the Clean Air Act (CAA).
DATES: This rule is effective on
September 16, 2005, without further
notice, unless EPA receives adverse
written comment by August 17, 2005. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2005-DE-0001 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the

on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R03—OAR-2005-DE-0001,
David Campbell, Air Quality Planning
Branch, mailcode 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—-OAR-2005-DE-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information

whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On April 1, 2003, the State of
Delaware submitted a formal revision to
its SIP. The SIP revision consists of an
amendment which includes the revised
ambient air quality standards for ozone
and particulate matter. EPA
promulgated the new, more stringent,
national ambient quality standards
(NAAQS) for ozone and fine particulate
matter on July 18, 1997, 62 FR 38894
and 62 FR 38711, respectively.

In 1997, EPA adopted an 8-hour
ozone NAAQS with a level of 0.08 parts
per million (ppm) to provide greater
protection to public health than the
previous standard of 0.12 ppm averaged
over a 1-hour block of time. At the same
time, EPA established a new standard
for fine particulate matter (PM s) that
applies to particles 2.5 microns in
diameter or less.

II. Summary of SIP Revision

Delaware’s revision incorporates the
1997 Federal 8-hour ozone and PM, s
standards into Section 6, of Regulation
3, of the Delaware Regulations
Governing the Control of Air Pollution.
The new ozone standard incorporated in
this SIP revision is the average of the
fourth highest daily maximum 8-hour
average ozone concentration that is less
than or equal to 0.08 ppm, averaged
over three consecutive years. In
addition, the SIP revision adds a new
PM 2.5 ambient air quality standard.
The standards for PM, s incorporated in
this SIP revision are 65 micrograms per
cubic meter based on a 24-hour average
concentration and 15.0 micrograms per
cubic meter annual arithmetic mean
concentration. Compliance with the
new 8-hour standard and fine
particulate matter standards are
determined in a manner identical to the
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