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CIviL MONETARY PENALTIES AUTHORITIES ADMINISTERED BY FDA AND ADJUSTED MAXIMUM PENALTY AMOUNTS—

Continued
Former Maximum Date of Last Adjusted Maximum
U.S.C. Section Description of Violation Penalty Amount (in Assessment Method Penalt Penalty Amount (in
dollars) Y dollars)
(4) 333(f)(1)(A) | Violation of certain requirements 15,000 Per violation 2004 16,000
of the Safe Medical Devices Act
(SMDA)
(5) 333(f)(1)(A) | Violation of certain requirements 1,000,000 For the aggregate of vio- 2004 1,100,000
of the SMDA lations
(6) 333(f)(2)(A) | Violation of certain requirements 50,000 Per individual 2004 55,000
of the Food Quality Protection
Act of 1996 (FQPA)
(7) 333(f)(2)(A) | Violation of certain requirements 250,000 Per “any other person” 2004 275,000
of the FQPA
(8) 333(f)(2)(A) | Violation of certain requirements 500,000 For all violations adju- 2004 550,000
of the FQPA dicated in a single pro-
ceeding
(9) 335b(a) Violation of certain requirements 250,000 Per violation for an indi- 2004 275,000
of the Generic Drug Enforce- vidual
ment Act of 1992 (GDEA)
(10) 335b(a) Violation of certain requirements 1,000,000 Per violation for “any 2004 1,100,000
of the GDEA other person”
(11) Violation of certain requirements 1,000 Per violation per person 2004 1,000
360pp(b)(1) of the Radiation Control for
Health and Safety Act of 1968
(RCHSA)
(12) Violation of certain requirements 300,000 For any related series of 2004 325,000
360pp(b)(1) of the RCHSA violations
(b) 42 U.S.C.
(1) 263b(h)(3) | Violation of certain requirements 10,000 Per violation 2004 11,000
of the Mammography Quality
Standards Act of 1992 and the
Mammography Quality Stand-
ards Act of 1998
(2) 300aa— Violation of certain requirements 100,000 Per occurrence 2004 110,000
28(b)(1) of the National Childhood Vac-
cine Injury Act of 1986

Dated: July 13, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04—16388 Filed 7—19-04; 8:45 am)|]
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26 CFR Part 1
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RIN 1545-BA90

Transfers To Provide for Satisfaction
of Contested Liabilities

AGENCY: Internal Revenue Service (IRS),
Treasury.

SUMMARY: This document contains final
regulations relating to transfers of
money or other property to provide for
the satisfaction of contested liabilities.
The regulations affect taxpayers that are
contesting an asserted liability and that
transfer their own stock or
indebtedness, the stock or indebtedness
of a related party, or a promise to
provide services or property in the
future, to provide for the satisfaction of
the liability prior to the resolution of the
contest. The regulations also affect
taxpayers that transfer money or other
property to a trust, an escrow account,
or a court to provide for the satisfaction
of a liability for which payment is
economic performance.

DATES: Effective Date: These regulations

are effective July 20, 2004.
Applicability Dates: For dates of

applicability, see § 1.461-2(g).

FOR FURTHER INFORMATION CONTACT:

Norma Rotunno, (202) 622—7900 (not a

toll free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to 26 CFR part 1 under section 461(f) of
the Internal Revenue Code (Code). On
November 21, 2003, temporary
regulations (TD 9095) were published in
the Federal Register (68 FR 65634)
relating to the transfer of money or other
property to provide for the satisfaction
of an asserted liability that a taxpayer is
contesting. A notice of proposed




Federal Register/Vol. 69, No. 138/Tuesday, July 20, 2004/Rules and Regulations

43303

rulemaking (REG-136890-02) cross-
referencing the temporary regulations
also was published in the Federal
Register (68 FR 65645) on November 21,
2003. No public hearing was requested
or held. One comment was received
responding to the notice of proposed
rulemaking. After consideration of the
comment, the proposed regulations are
adopted by this Treasury decision.

Summary of Comment

The temporary regulations clarify
that, in general, economic performance
does not occur in the taxable year in
which a taxpayer transfers money or
other property to a trust, escrow
account, or court to provide for the
satisfaction of an asserted liability under
section 461(f) for which payment
constitutes economic performance.
Rather, economic performance occurs in
the taxable year in which a taxpayer
transfers money or other property to the
person asserting the liability that the
taxpayer is contesting, or in the taxable
year in which payment from the trust,
escrow account, or court registry is
made to the person to which the
liability is owed. The temporary
regulations also indicate that economic
performance may be satisfied under
section 468B and the regulations
thereunder (relating to designated
settlement funds and qualified
settlement funds).

A commentator suggested that the
regulations provide an example of a
transfer to a contested liability fund that
qualifies for a deduction in the taxable
year of transfer because it also satisfies
the requirements for a qualified
settlement fund under § 1.468B-1. The
final regulations do not adopt this
comment because the requirements for
establishing a qualified settlement fund
under § 1.468B—1 are complex and are
beyond the scope of these regulations.

Effective Date

In general, these final regulations
apply to transfers made in taxable years
beginning after December 31, 1953, and
ending after August 16, 1954. However,
these regulations apply to transfers of
any stock of the taxpayer or any stock
or indebtedness of a related person on
or after November 19, 2003.
Additionally, § 1.461-2(e)(2)(i), relating
to economic performance, applies to
transfers of money or other property
after July 18, 1984, the effective date of
section 461(h). Section 1.461-2(e)(2)(ii)
applies to (1) transfers of money or other
property after July 18, 1984, to satisfy
workers compensation or tort liabilities,
and (2) transfers of money or other
property in taxable years beginning after
December 31, 1991, the effective date of

§1.461-4(g), to satisfy payment
liabilities designated under § 1.461-4(g)
(other than liabilities for workers
compensation or tort).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Norma Rotunno of the
Office of the Associate Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. In § 1.461-2, paragraphs (c)(1),
(e)(2), (e)(3) Example 2, and (g) are
revised to read as follows:

§1.461-2 Contested liabilities.
* * * * *

(c) Transfer to provide for the
satisfaction of an asserted liability—(1)
In general. (i) A taxpayer may provide
for the satisfaction of an asserted
liability by transferring money or other
property beyond his control to—

(A) The person who is asserting the
liability;

(B) An escrowee or trustee pursuant to
a written agreement (among the
escrowee or trustee, the taxpayer, and
the person who is asserting the liability)
that the money or other property be

delivered in accordance with the
settlement of the contest;

(C) An escrowee or trustee pursuant to
an order of the United States or of any
State or political subdivision thereof or
any agency or instrumentality of the
foregoing, or of a court, that the money
or other property be delivered in
accordance with the settlement of the
contest; or

(D) A court with jurisdiction over the
contest.

(ii) In order for money or other
property to be beyond the control of a
taxpayer, the taxpayer must relinquish
all authority over the money or other
property.

(iii) The following are not transfers to
provide for the satisfaction of an
asserted liability—

(A) Purchasing a bond to guarantee
payment of the asserted liability;

(B) An entry on the taxpayer’s books
of account;

(C) A transfer to an account that is
within the control of the taxpayer;

(D) A transfer of any indebtedness of
the taxpayer or of any promise by the
taxpayer to provide services or property
in the future; and

(E) A transfer to a person (other than
the person asserting the liability) of any
stock of the taxpayer or of any stock or
indebtedness of a person related to the
taxpayer (as defined in section 267(b)).

* * * * *

(e) * *x %

(2) Application of economic
performance rules to transfers under
section 461(f). (i) A taxpayer using an
accrual method of accounting is not
allowed a deduction under section
461(f) in the taxable year of the transfer
unless economic performance has
occurred.

(ii) Economic performance occurs for
liabilities requiring payment to another
person arising out of any workers
compensation act or any tort, or any
other liability designated in § 1.461—
4(g), as payments are made to the person
to which the liability is owed. Except as
provided in section 468B or the
regulations thereunder, economic
performance does not occur when a
taxpayer transfers money or other
property to a trust, an escrow account,
or a court to provide for the satisfaction
of an asserted workers compensation,
tort, or other liability designated under
§ 1.461-4(g) that the taxpayer is
contesting unless the trust, escrow
account, or court is the person to which
the liability is owed or the taxpayer’s
payment to the trust, escrow account, or
court discharges the taxpayer’s liability
to the claimant. Rather, economic
performance occurs in the taxable year



43304

Federal Register/Vol. 69, No. 138/Tuesday, July 20, 2004/Rules and Regulations

the taxpayer transfers money or other
property to the person that is asserting
the workers compensation, tort, or other
liability designated under § 1.461—4(g)
that the taxpayer is contesting or in the
taxable year that payment is made from
a trust, an escrow account, or a court
registry funded by the taxpayer to the
person to which the liability is owed.

(3) * x %

Example 2. Corporation X is a defendant in
a class action suit for tort liabilities. In 2002,
X establishes a trust for the purpose of
satisfying the asserted liability and transfers
$10,000,000 to the trust. The trust does not
satisfy the requirements of section 468B or
the regulations thereunder. In 2004, the
trustee pays $10,000,000 to the plaintiffs in
settlement of the litigation. Under paragraph
(e)(2) of this section, economic performance
with respect to X’s liability to the plaintiffs
occurs in 2004. X may deduct the
$10,000,000 payment to the plaintiffs in
2004.

* * * * *

(g) Effective dates. (1) Except as
otherwise provided, this section applies
to transfers of money or other property
in taxable years beginning after
December 31, 1953, and ending after
August 16, 1954.

(2) Paragraph (c)(1)(iii)(E) of this
section applies to transfers of any stock
of the taxpayer or any stock or
indebtedness of a person related to the
taxpayer on or after November 19, 2003.

(3) Paragraph (e)(2)(i) of this section
applies to transfers of money or other
property after July 18, 1984.

(4) Paragraph (e)(2)(ii) and paragraph
(e)(3) Example 2 of this section apply
to—

(i) Transfers after July 18, 1984, of
money or other property to provide for
the satisfaction of an asserted workers
compensation or tort liability; and

(ii) Transfers in taxable years
beginning after December 31, 1991, of
money or other property to provide for
the satisfaction of asserted liabilities
designated in § 1.461—4(g) (other than
liabilities for workers compensation or
tort).

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: July 7, 2004.
Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-16373 Filed 7-19-04; 8:45 am]|
BILLING CODE 4830-01-P
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Application of Section 904 to Income
Subject to Separate Limitations

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
Income Tax Regulations relating to the
section 904(d) foreign tax credit
limitation and to the exclusion of
certain export financing interest from
foreign personal holding company
income. Changes to the applicable law
were made by the Tax Reform Act of
1986, the Technical and Miscellaneous
Revenue Act of 1988, the Taxpayer
Relief Act of 1997, and the Jobs and
Growth Tax Relief Reconciliation Act of
2003. These regulations provide
guidance needed to comply with these
changes and affect individuals and
corporations claiming foreign tax credits
and reporting subpart F income.

DATES: Effective Date: These regulations
are effective July 20, 2004.
Applicability Dates: These regulations
generally apply for taxable years
beginning on or after July 20, 2004.
Section 1.904—4(b)(2)(i) applies with
respect to rents and royalties paid or
accrued more than 60 days after July 20,
2004. Taxpayers may choose to apply
§1.904(b)-1 and § 1.904(b)-2 to taxable
years ending after July 20, 2004.
FOR FURTHER INFORMATION CONTACT:
Bethany A. Ingwalson (202) 622-3850
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On January 3, 2001, the Treasury
Department and the IRS published in
the Federal Register (66 FR 319) a
notice of proposed rulemaking (REG—
104683—00) providing guidance with
respect to the application of sections
902 and 904. Several comments were
received, and a public hearing was held
on April 26, 2001. After consideration of
the comments, certain portions of the
regulations are withdrawn and the
remainder of the regulations are
finalized substantially as proposed. The
discussion below summarizes the
comments received and describes the
reasons for withdrawing portions of the
proposed regulations and the
modifications to the remainder of the
regulations. A notice of withdrawal

published in the Proposed Rules section
in this issue of the Federal Register
withdraws the proposed amendments to
§§1.902-0, 1-902—1 and 1.904—4(g).

Summary of Comments Received and
Changes Made

L Effect of Loss of Domestic Corporate
Shareholder on Pooling of Earnings and
Taxes in Computing Deemed Paid
Credits: § 1.902-1

Under the proposed amendments to
§ 1.902-1(a), the multi-year pooling of a
foreign corporation’s post-1986
undistributed earnings and foreign
income taxes would have terminated if
the ownership requirements of section
902(c)(3)(B) were not met as of the end
of any taxable year, and such earnings
and earnings subsequently accumulated
in periods during which the stock
ownership requirements of section 902
were not met would have been treated
as pre-1987 accumulated profits subject
to the annual layering rules of section
902(c)(6). Prop. § 1.902-1(a)(8), (10) and
(13). The proposed amendments also
provided for the pooling of earnings and
taxes to resume in the first subsequent
taxable year as of the end of which the
foreign corporation again has a
qualifying domestic corporate
shareholder. The proposed regulations
were intended to alleviate the
difficulties of reconstructing
accumulated earnings and taxes
accounts in connection with a U.S.
shareholder’s acquisition of stock in a
foreign corporation previously owned
by U.S. shareholders after an
intervening period of foreign ownership.

The Treasury Department and the IRS
have determined that the potential
simplification benefits of the proposed
regulations would be outweighed by
other administrative difficulties,
including those associated with
redeterminations of deemed-paid
foreign taxes under section 905(c).
Accordingly, the Treasury Department
and the IRS are withdrawing the
proposed amendments to § 1.902—1(a) in
a notice of withdrawal published in the
Proposed Rules section in this issue of
the Federal Register.

II. Separate Categories: § 1.904—4

A. The Active Rents and Royalties
Exception

The proposed regulations would have
expanded the exception from passive
income for active rents and royalties to
include rents and royalties received
from related payors. The proposed
regulations provide that this change
would apply to rents and royalties paid
or accrued more than 60 days after the
date that the final regulations are
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