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reports is consistent with the Act.® The
Commission believes that a similar fee
structure applied to historical data for
OTCBB securities is also consistent with
the Act. Finally, the Commission
believes that the fee that Nasdaq
proposes to charge for the All OTCBB
Issuer Directory is consistent with the
Act.

IV. Conclusion

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,” that the
proposed rule change (SR-NASD-2004—
036) be, and hereby is, approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04-10759 Filed 5—11-04; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b-4 thereunder,?
notice is hereby given that on April 23,
2004, the National Association of
Securities Dealers, Inc. (“NASD”’),
through its subsidiary, the Nasdaq Stock
Market, Inc. (“Nasdaq”), filed with the
Securities and Exchange Commission
(“Commission”’) the proposed rule
change as described in Items I, II, and
III below, which Items have been
prepared by Nasdaq. Pursuant to
Section 19(b)(3)(A)(iii) of the Act3 and
Rule 19b-4(f)(6) thereunder,* Nasdaq
has designated this proposal as non-
controversial, which renders the
proposed rule change effective
immediately upon filing. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

6 See Securities Exchange Act Release No. 45102
(November 26, 2001), 67 FR 59830 (November 30,
2001) (Order approving SR-NASD-2001-59).

715 U.S.C. 78s(b)(2).

817 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b-4.

315 U.S.C. 78s(b)(3)(A)(ii).

417 CFR 240.19b-4(f)(6).

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

Nasdaq proposes to clarify that listed
companies may solicit written consents
from shareholders in lieu of a special
shareholder meeting.

Below is the text of the proposed rule
change. Proposed new language is
italicized; proposed deletions are in
brackets.5

* * * * *

4350. Qualitative Listing Requirements
for Nasdaq National Market and
Nasdaq Small Cap Market Issuers
Except for Limited Partnerships

(a)—(h) No Change.
(i) Shareholder Approval
(1)-(5) No Change.

(6) Where shareholder approval is
required, the minimum vote which will
constitute shareholder approval shall be
a majority of the total votes cast on the
proposal. These votes may be cast in
person, [or] by proxy at a meeting of
shareholders or by written consent in
lieu of a special meeting to the extent
permitted by applicable state and
federal law and rules (including
interpretations thereof), including,
without limitation, SEC Regulations 14A
and 14C. Nothing contained in this Rule
4350(1)(6) shall affect an issuer’s
obligation to hold an annual meeting of
shareholders as required by Rule
4350(e).

(j)=(n) No Change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

5Nasdaq represents that the proposed rule change
is marked to show changes to NASD Rule 4350(i)(6)
as currently reflected in the electronic NASD
manual available at www.nasd.com. No other
pending or approved rule filings would affect the
text of the Rule.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Nasdaq represents that the proposed
rule change is designed to clarify that
listed companies may solicit written
consents from shareholders in lieu of a
shareholder meeting.

In general, state law provides two
ways in which matters may be brought
before the shareholders of a corporation
for their consideration. Shareholders
either can take action via a meeting of
shareholders (voting in person or by
proxy) or by written consent of
shareholders in lieu of a meeting. NASD
Rule 4350 contains a number of
provisions related to shareholder
meetings,® proxy solicitations 7 and
specific actions and transactions that
require shareholder approval.8 State law
and a company’s charter and bylaws
often require shareholder approval of
other corporate actions. To the extent an
issuer seeks shareholder approval by
convening a special meeting of
shareholders, NASD Rule 4350 requires
that the issuer provide shareholders
with a proxy solicitation that conforms
to SEC requirements, primarily Rule
14a—1 et seq. and Regulation 14A under
the Act. Many states permit corporate
action without a shareholder meeting
upon the written consent of specified
percentage of shareholders. In certain
circumstances, federal securities laws
do not require that the corporation
solicit the consent of all shareholders.
Instead, Section 14(c) of the Act and
Regulation 14C under the Act require
that the corporation furnish all
shareholders with an information
statement that contains substantially the
same disclosure as a proxy prior to the
date the corporate action is taken.?

Nasdaq believes that it is appropriate
that its listing standards under NASD
Rule 4350(i) permit action by written
consent in lieu of a special meeting
when such action is permitted by state
and federal law. While in the past
Nasdaq has interpreted NASD Rule
4350(i) to permit action by written

6 NASD Rule 4350(e) requires that each issuer
must hold an annual meeting of shareholders and
provide written notice to Nasdaq.

7NASD Rule 4350(g) requires that each issuer
solicit proxies and provide proxy statements for all
meetings of shareholders and provide copies of
such proxy solicitations to Nasdagq.

8NASD Rule 4350(i) requires shareholder
approval of a variety of transactions including
equity compensation plans and arrangements,
transactions involving a change in control and sales
of discounted stock and other potentially dilutive
transactions.

915 U.S.C. 78n(c) and 17 CFR 240.14C.
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consent in lieu of a special meeting, this
interpretation is not clear from the text
of the rule. In this regard, Nasdaq
believes that its interpretation is
consistent with standard corporate
practice that has long been sanctioned
by law. Therefore, Nasdaq believes that
the proposed amendment provides
greater transparency by inserting this
interpretation into the text of the rule.
Nasdaq notes that the SEC has approved
similar proposed rule changes by the
New York Stock Exchange, Inc.
(“NYSE”) and the American Stock
Exchange LLC (“Amex’’) to permit
shareholder action by written consent.1°
Nasdaq believes that annual meetings
serve a useful purpose by providing
shareholders with the opportunity to
meet with representatives of
management and the board of directors.
Therefore, written consent would only
be permitted in lieu of special meetings
of shareholders and NASD Rule 4350(e)
will continue to require that issuers
hold annual meetings of shareholders.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 15A of the Act,1?
in general and with Section 15A(b)(6) of
the Act,12 in particular, in that the
proposal is designed to prevent
fraudulent and manipulative acts and
practices, and, in general, to protect
investors and the public interest.
Specifically, Nasdaq believes that the
proposed rule change will provide
greater clarity to Nasdaq’s listing
standards, thereby allowing it to more
efficiently address listing and policy
matters that often involve investor
protection issues and providing greater
uniformity with the rules of the NYSE
and Amex.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Nasdaq neither solicited nor received
written comments with respect to the
proposed rule change.

10 See Securities Exchange Act Release Nos.
46654 (October 11, 2002), 67 FR 64687 (October 21,
2002) (NYSE) and 46904 (November 25, 2002), 67
FR 7244 (December 4, 2002) (Amex).

1115 U.S.C. 780-3.

1215 U.S.C. 780-3(6).

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing proposed rule change
has become effective upon filing on
April 23, 2004 pursuant to Section
19(b)(3)(A)18 of the Act and Rule 19b—
4(f)(6)14 thereunder because the
proposal: (1) Does not significantly
affect the protection of investors or the
public interest; (2) does not impose any
significant burden on competition; and
(3) does not become operative for 30
days from the date of filing, or such
shorter time as the Commission may
designate if consistent with the
protection of investors and the public
interest; provided that the self-
regulatory organization has given the
Commission written notice of its intent
to file the proposed rule change at least
five business days prior to the filing
date of the proposed rule change.s

A proposed rule change filed under
Rule 19b—4(f)(6) normally does not
become operative prior to 30 days after
the date of filing. However, pursuant to
Rule 19b—4(f)(6)(iii), 16 the Commission
may designate a shorter time if such
action is consistent with the protection
of investors and public interest. Nasdaq
has requested that the Commission
waive the 30-day pre-operative waiting
period to permit Nasdaq to implement
the amendment immediately, thereby
enhancing transparency for its listed
companies and investors and increasing
uniformity in listing standards among
stock markets.

The Commission, consistent with the
protection of investors and the public
interest, has waived the 30-day
operative date requirement for this
proposed rule change, and has
determined to designate the proposed
rule change as operative on April 23,
2004, the date it was submitted to the
Commission, in order to implement the
rule immediately for consistency in
listing standards among the NYSE,
Amex, and Nasdaq.1” At any time
within 60 days of the filing of the
proposed rule change, the Commission
may summarily abrogate such rule
change if it appears to the Commission
that such action is necessary or
appropriate in the public interest, for
the protection of investors, or otherwise

1315 U.S.C. 78s(b)(3)(A).

1417 CFR 240.19b-4(f)(6).

15 As required under Rule 19b—4(f)(6)(iii), Nasdaq
provided the Commission with written notice of its
intent to file the proposed rule change at least five
business days prior to the filing date.

1617 CFR 240.19b—4(f)(6)(iii).

17 For the purposes only of accelerating the
operative date of this proposal, the Commission has

considered the proposed rules impact on efficiency,

competition, and capital formation. 15 U.S.C. 78c(f)

in furtherance of the purposes of the
Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Comments may be submitted by
any of the following methods:

Electronic comments:

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

¢ Send an E-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2004-070 on the
subject line.

Paper comments:

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to File
Number SR-NASD-2004-070. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing also will be available for
inspection and copying at the principal
office of the NASD. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR-NASD—
2004-070 and should be submitted on
or before June 2, 2004.
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For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.18
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. 04-10760 Filed 5-11-04; 8:45 am)]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION
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Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
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May 6, 2004.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,2
notice is hereby given that on April 23,
2004, the Philadelphia Stock Exchange,
Inc. (“Phlx” or “Exchange”) filed with
the Securities and Exchange
Commission (‘“Commission’’) the
proposed rule change as described in
Items 1, II, and III below, which the Phlx
has prepared. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Phlx proposes to establish its
equity options payment for order flow
fees imposed on the transactions of Phlx
Registered Options Traders (“ROTs”) for
the period from May 2004 through July
2004 for the top 120 equity options
based on volume statistics from January,
February and March 2004,3 as set forth

1817 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3The Exchange’s payment for order flow fee is
imposed on transactions in the top 120 most
actively traded equity options in terms of the total
number of contracts that are traded nationally,
based on volume statistics provided by the Options
Clearing Corporation. The measuring period for the
top 120 equity options encompasses three months
and the Exchange files a separate proposed rule
change for each three-month trading period. With
respect to the payment for order flow fees imposed
on trades settling on or after February 1, 2004
through April 30, 2004, for example, the measuring
period for the top 120 equity options was based on
volume statistics from October, November and
December 2003. See Securities Exchange Act
Release No. 49170 (February 2, 2004), 69 FR 6357
(February 10, 2004) (SR-Phlx—2004-05). For the
payment for order flow fees imposed on trades
settling on or after May 1, 2004 through July 31,
2004, as set forth in this proposal, the measuring
period for the top 120 equity options is based on

on the ROT Equity Option Payment for
Order Flow Charges Schedule 4 and
subject to certain exceptions listed
below. The Phlx intends to implement
the payment for order flow fees for
trades settling on or after May 1, 2004
through July 31, 2004. The rate levels
would not change: the top-ranked equity
option would be charged a fee of $1.00
per contract; the next 49 equity options
would be charged a fee of $.40 per
contract; and no fee would be imposed
for the remaining equity options in the
top 120.5 The text of the proposed rule
change is set forth below. Proposed new
language is in italics; proposed
deletions are in [brackets].

EXCHANGE’'S ROT EQuiTY OPTION

PAYMENT FOR ORDER FLow
CHARGES*
Under-
lying Company Rate
symbol
AMAT .. | Applied Materials, Inc ..... $.40
AMD .... | Advanced Micro Devices, 0.40
Inc.
AMGN .. | Amgen, INC .....ccecvvvieenee. 0.40
AMZN .. | Amazon.com, Inc .. 0.40
AMR .... | AMR Corporation ............ 0.40
AWE .... | AT&T Wireless Services 0.40
Inc.
BAC ..... Bank of America Cor- 0.40
poration.
[BBY Best Buy Company Inc ... 0.40]
[BMY Bristol-Meyers Squibb 0.40]
Company.
BRCM Broadcom Corporation ... 0.40
[BSX Boston Scientific Cor- 0.40]
poration.
C o Citigroup, Inc. ....cceeueeee. 0.40
[CE ...... Concord EF SInc. ......... 0.40]
CPN ..... Calpine Corporation ........ 0.40
CSCO Cisco Systems, Inc. ........ 0.40
DELL Dell Computer Corp. ....... 0.40

volume statistics from January, February, and
March 2004.

4To avoid confusion, the ROT Equity Option
Payment for Order Flow Charges Schedule reflects
only those options being charged more than $0.00.

5 Under the Exchange’s payment for order flow
program, a 500 contract cap per individual cleared
side of a transaction is imposed. Thus, the
applicable payment for order flow fee would be
imposed only on the first 500 contracts per
individual cleared side of a transaction. For
example, if a transaction consists of 750 contracts
by one ROT, the applicable payment for order flow
fee would be applied to, and capped at, 500
contracts for that transaction. Also, if a transaction
consists of 600 contracts, but is divided equally
among three ROTs, the 500 contract cap would not
apply to any such ROT and each ROT would be
assessed the applicable payment for order flow fee
on 200 contracts, as the payment for order flow fee
is assessed on a per ROT, per transaction basis. See
Securities Exchange Act Release No. 47958 (May
30, 2003), 68 FR 34026 (June 6, 2003) (proposing
SR-Phlx-2002-87) and Securities Exchange Act
Release No. 48166 (July 11, 2003), 68 FR 42540
(July 17, 2003) (approving SR-Phlx-2002-87).

EXCHANGE'S ROT EaQuiTy OPTION

PAYMENT FOR ORDER FLow
CHARGES*—Continued
Under-
lying Company Rate
symbol
DIS ... The Walt Disney Com- 0.40
pany.
EBAY eBay, InC. ....coovvvriiin. 0.40
ELN ..... Elan Corporation PLC ..... 0.40
EMC EMC Corp. vveeeeevieeene 0.40
Fooens Ford Motor Company ...... 0.40
GE ....... General Electric Com- 0.40
pany.
[GM ...... General Motors Corpora- 0.40]
tion.
HPQ ..... Hewlett-Packard Com- 0.40
pany.
IBM ...... International Business 0.40
Machines Corporation.
INTC Intel Corporation ............. 0.40
IWM ..... iShares Russell 200 0.40
Index Fund.
JDSU Juniper Networks, Inc. .... 0.40
[UNJ ... Johnson & Johnson ........ 0.40]
JNPR Juniper Networks, Inc. .... 0.40
JPM ... Morgan & Chase Co. 0.40
J.P.)
[KLAC KLA-Tencor Corporation 0.40]
LU ........ Lucent Technologies, Inc. 0.40
MO ....... Philip Morris Companies, 0.40
Inc.
MOT Motorola, Inc. .................. 0.40
[MRK Merck & Co., Inc. ............ 0.40]
MSFT Microsoft Corporation ..... 0.40
MU ....... Micron Technology, Inc. 0.40
NEM Newmont Mining Corp. ... 0.40
NOK ..... Nokia Corporation ........... 0.40
NT ........ Nortel Networks Corpora- 0.40
tion.
[NXTL Nextel Communications 0.40]
Inc., Class A.
ORCL Oracle Corporation ......... 0.40
PFE ..... Pfizer, InC. ..ocooveeiinenne 0.40
PSFT PeopleSoft, Inc ............... 0.40
QCOM QUALCOMM, Inc. ........... 0.40
QQQ NASDAQ-100 Index 1.00
Tracking Stock.
RIMM Research in Motion Ltd. 0.40
RMBS Rambus, Inc. .....cccceceeeee 0.40
SBC ... SBC Communications, 0.40
Inc.
SMH Semiconductor HOLDRs 0.40
SNDK SanDisk Corporation ...... 0.40
SUNW | Sun Microsystems, Inc. .. 0.40
TWX Time Warner, Inc. ........... 0.40
TXN ..... Texas Instruments, Inc. .. 0.40
[TYC Tyco International Ltd. .... 0.40]
[UPS United Parcel Service, 0.40]
Inc.
VZ ... Verizon Communications 0.40
WMT Wal-Mart Stores, Inc. ...... 0.40
XMSR XM Satellite Radio Hold- 0.40
ings, Inc.
[XOM Exxon Mobil Corporation 0.40]
YHOO Yahoo!, InC. ....ccceevunnnen 0.40

*Subject to a 500 contract cap, per indi-
vidual cleared side of a transaction.

* * * * *
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