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DEPARTMENT OF EDUCATION

34 CFR Parts 600, 668, 673, 675, 682,
685, 690, and 694

RIN 1845-AA24

Institutional Eligibility Under the
Higher Education Act of 1965, as
Amended; Student Assistance General
Provisions; General Provisions for the
Federal Perkins Loan Program, Federal
Work-Study Program, and Federal
Supplemental Educational Opportunity
Grant Program; Federal Work-Study
Programs; Federal Family Education
Loan Program; William D. Ford Federal
Direct Loan Program; Federal Pell
Grant Program; and Gaining Early
Awareness and Readiness for
Undergraduate Programs

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend the Institutional Eligibility
Under the Higher Education Act of
1965, as Amended; Student Assistance
General Provisions; General Provisions
for the Federal Perkins Loan (Perkins
Loan) Program, Federal Work-Study
Program, and Federal Supplemental
Educational Opportunity Grant (FSEOG)
Program; Federal Work-Study (FWS)
Programs; Federal Family Education
Loan (FFEL) Program; William D. Ford
Federal Direct Loan (Direct Loan)
Program; Federal Pell Grant (Pell Grant)
Program; and Gaining Early Awareness
and Readiness for Undergraduate
Programs (GEAR UP) regulations. The
Secretary is amending these regulations
to reduce administrative burden for
program participants, to provide
benefits to students and borrowers, and
to protect taxpayers’ interests.

DATES: We must receive your comments
on or before October 7, 2002.
ADDRESSES: Address all comments about
these proposed regulations to Wendy
Macias, U.S. Department of Education,
P.O. Box 33076, Washington, DC 20033—
3076. We encourage commenters to use
e-mail because paper mail to the
Washington area may be subject to
delay, but please use one method only
to provide your comments. If you
comment via e-mail, we will send a
return e-mail acknowledging our receipt
of your comments. If you choose to send
your comments through the Internet,
use the following address:
ProgramNPRM®@ed.gov.

You must include the term “Team II
Program Issues” in the subject line of
your electronic message.

If you want to comment on the
information collection requirements,

you must send your comments to the
Office of Management and Budget at the
address listed in the Paperwork
Reduction Act section of this preamble.
You may also send a copy of these
comments to the Department
representative named in this section.

FOR FURTHER INFORMATION CONTACT: Ms.
Wendy Macias Telephone: (202) 502—
7526 or via the Internet:
Wendy.Macias@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800—877—-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:
Invitation To Comment

We invite you to submit comments
regarding these proposed regulations.
To ensure that your comments have
maximum effect in developing the final
regulations, we urge you to identify
clearly the specific section or sections of
the proposed regulations that each of
your comments addresses and to arrange
your comments in the same order as
they are discussed in the Significant
Proposed Regulations section of this
document.

Section 482(c)(1) of the Higher
Education Act of 1965, as amended
(HEA) provides that in order for a
regulatory change to be effective for the
start of an award year on July 1, it must
have been published in final form in the
Federal Register no later than the
preceding November 1. The Secretary’s
intent is to publish final rules resulting
from this Notice of Proposed
Rulemaking (NPRM) by November 1,
2002, making the new rules effective on
July 1, 2003. However, section 482(c)(2)
of the HEA allows the Secretary to
designate regulatory provisions that an
entity subject to the provision may, at
its option, choose to implement earlier.
Therefore, we are seeking suggestions
on which of the proposed regulatory
provisions in this NPRM, if finalized,
should be so designated.

Section 482 of the HEA does not
apply to regulations governing programs
other than the Federal student aid
programs. Therefore, if the proposed
regulations on GEAR UP included in
this NPRM are finalized, they would be
effective upon the date that the final
regulations are published in the Federal
Register.

We also invite you to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
these proposed regulations. Please let us
know of any further opportunities we
should take to reduce potential costs or
increase potential benefits while
preserving the effective and efficient
administration of the programs.

During and after the comment period,
you may inspect all public comments
about these proposed regulations at
1990 K Street, NW., (8th Floor)
Washington, DC, between the hours of
8:30 a.m. and 4 p.m., Eastern time,
Monday through Friday of each week
except Federal holidays. If you want to
schedule an appointment to inspect the
public comments, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we will supply an
appropriate aid, such as a reader or
print magnifier, to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed regulations. If
you want to schedule an appointment
for this type of aid, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Negotiated Rulemaking

Section 492 of the HEA requires the
Secretary, before publishing any
proposed regulations for programs
authorized by Title IV of the HEA, to
obtain public involvement in the
development of the proposed
regulations. After obtaining advice and
recommendations from individuals and
representatives of groups involved in
the Federal student financial assistance
programs, the Secretary must subject all
proposed regulations to a negotiated
rulemaking process. All proposed
regulations that the Department
publishes must conform to agreements
resulting from that process unless the
Secretary reopens the process or
provides a written explanation to the
participants in that process stating why
the Secretary has decided to depart from
the agreements.

We developed a list of proposed
regulatory changes from advice and
recommendations submitted by
individuals and organizations in
response to a May 24, 2001, request for
recommendations on improving the
Title IV student assistance programs
from Representative Howard P. “Buck”
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McKeon and Representative Patsy Mink,
the Chairman and Ranking Member,
respectively, of the Subcommittee on
21st Century Competitiveness of the
Education and the Workforce
Committee of the U.S. House of
Representatives.

On December 5, 2001, we published
a notice in the Federal Register (66 FR
63203) announcing our intent to
establish two negotiated rulemaking
committees to develop proposed
regulations. One committee (Committee
I) would address issues related to the
Title IV student loan programs. The
other committee (Committee II) would
address all other Title IV student aid
issues. The notice requested
nominations of individuals for
membership on the committees who
represented key stakeholder
constituencies that are involved in the
student financial assistance programs,
with preference given to individuals
who are actively involved in
administering the Federal student
financial assistance programs or whose
interests are significantly affected by the
regulations. In the notice, we identified
the constituencies with interests that are
significantly affected by the subject
matter of the negotiated rulemaking and
announced that we expected that
representatives of each of those
constituencies would likely be selected
as members of one, or both, committees.
This NPRM is the result of the
deliberations of Committee II.

The members of Committee II were:

* Jo’ie Taylor and Ellynne Bannon
(alternate) representing students;
including the United States Student
Association and State PIRGs (Public
Interest Research Groups) Higher
Education Project;

* Alan White and Elena Ackel
(alternate), representing legal assistance
organizations that represent students;
including Community Legal Services
and the National Consumer Law Center;

* Rachael Lohman and Marty Guthrie
(alternate), representing financial aid
administrators at institutions of higher
education; including the National
Association of Student Financial Aid
Administrators

* Laurie Quarles and Alisa Abadinsky
(alternate), representing business
officers and bursars at institutions of
higher education, and institutional
servicers; including the Coalition of
Higher Education Assistance
Organizations and the National
Association of College and University
Business Officers;

* Reginald T. Cureton and William
“Buddy” Blakey (alternate),
representing the American Indian
Higher Education Consortium, the

United Negro College Fund and the
National Association for Equal
Opportunity in Higher Education;

* Claire M. Roemer and Patricia
Hurley (alternate), representing two-year
public colleges and universities;
including the American Association of
Community Colleges;

* Dawn Mosisa and Jo Ann Yoshida
(alternate), representing four-year public
colleges and universities; including the
National Association of System Heads,
the American Association of State
Colleges and Universities, and the
University Continuing Education
Association;

» Lydia MacMillan, Ryan Craig
Williams (alternate), and Maureen
Budetti (2nd alternate), representing
private, not-for-profit colleges and
universities; including the National
Association of Independent Colleges
and Universities, and the Association of
Jesuit Colleges and Universities;

* Robert Collins and Nancy Broff
(alternate), representing for-profit
postsecondary institutions; including
the American Association of
Cosmetology Schools and the Career
College Association;

¢ Charles Cook and Diane Rogers
(alternate), representing accrediting
agencies; including the Council for
Higher Education Accreditation (12-
hour rule only);

* Neal Combs and Carl Buck
(alternate), representing guaranty
agencies and loan servicers; including
the National Council of Higher
Education Loan Programs (NCHELP),
the CEO caucus of NCHELP, and the
National Association of Student Loan
Administrators;

 Francine Andrea and Wanda Hall
(alternate), representing lenders,
secondary markets, and loan servicers;
including the Consumer Bankers
Association, the Education Finance
Council, the Student Loan Servicing
Alliance, and the National Council of
Higher Education Loan Programs;

* Carney McCullough, representing
the U.S. Department of Education.

At its first meeting, Committee II
reached agreement on its protocols and
agenda. During later meetings, the
Committee reviewed and discussed
drafts of proposed regulations. The
Committee met over the course of
several months, beginning in January
2002.

In addition to the proposed
regulations discussed under the section
of this document called SIGNIFICANT
PROPOSED REGULATIONS, Committee
IT discussed other issues related to the
administration of the Title IV student
assistance programs. Those issues,
which are more comprehensively

discussed on the 2002 Negotiated
Rulemaking Web site for Team Two at:
http://www.ed.gov/offices/OPE/
rulemaking/index2002.html, include the
following—

» Use of electronics in the
administration of the Title IV programs,

* Use of electronic signatures on
timesheets in the FWS Program,

» The fifty percent grant overpayment
protection in the Return of Title IV aid
regulations,

* “90-10" computations,

» Equity in Athletics Disclosure Act
(EADA) reporting requirements,

* FWS community service waiver
requirements,

* Inclusion of a computer in a
student’s cost of attendance,

* Regaining student eligibility,

» Overaward tolerances for the Title
IV programs,

« Effect of enrollment of certain
home-schooled students on institutional
eligibility, and

* The fifty percent requirements for
telecommunications and
correspondence courses in institutional
eligibility.

No regulatory proposals are included
in this NPRM for these issues either
because the committee concluded that
the proposed changes could not be
made without statutory amendments or
because the committee ultimately
agreed to remove the item from the
agenda and not to pursue a regulatory
change at this time. Instead, we decided
to address a number of these issues in
a non-regulatory way, such as providing
clarifying policy language in the Federal
Student Financial Aid Handbook.

Tentative agreement was reached by
the committee on all but three of the
agenda items. The entire committee did
not reach consensus on the proposed
changes to §§668.2, 668.3, 668.4, 668.8,
and 690.75, all of which are related to
the proposal to replace the 12-hour rule
with the one-day rule, because three of
the 13 negotiators objected to the
change. The committee also did not
reach consensus on the proposed
changes to § 668.14, which would have
modified the section of the program
participation agreement that relates to
incentive payment restrictions, because
two of the 13 negotiators opposed the
proposed changes. Finally, the
committee reached conceptual
agreement on the issue of timely refunds
(§668.173), but did not review or agree
to the actual text of the regulatory
language. Detailed discussions of these
issues are provided in the body of this
document.

The negotiated rulemaking protocols
provide that, unless agreed to otherwise,
consensus on all of the amendments in
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the proposed regulations must be
achieved in order for consensus to be
reached on the entire NPRM.

Significant Proposed Regulations

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain. Generally, we do
not address proposed regulatory
provisions that are technical or
otherwise minor in effect.

Branch Campuses (Section 600.8)

Current Regulations: Section 600.8
implements the statutory requirement
that a branch campus may request
certification as a main campus or as a
free-standing institution only after it has
been certified by the Secretary for at
least two years. However, the regulation
does not reflect the statutory distinction
that the two-year certification
requirement applies only to a branch of
a proprietary institution of higher
education or of a postsecondary
vocational institution.

Suggested Change: We recommended
that the regulation clarify that the “two-
year rule” in § 600.8 applies only to an
eligible branch campus of either a
proprietary institution of higher
education or a postsecondary vocational
institution.

Proposed Regulations: The proposed
regulation would specifically refer to a
branch campus of either an eligible
proprietary institution of higher
education or an eligible postsecondary
vocational institution as the only types
of institutions whose branches are
covered by the two-year certification
requirement.

Reason: Under sections 102(b) and (c)
of the HEA, the “two-year rule” is
applicable only to an eligible branch
campus of either a proprietary
institution of higher education or a
postsecondary vocational institution
and is not applicable to an institution of
higher education as defined in § 600.4 of
the regulations.

However, it should be noted that a
single public or non-profit institution
can be both an institution of higher
education and a postsecondary
vocational institution depending upon
the programs it offers. In such a case,
the “two year rule” would apply if the
institution wanted a branch campus that
offered vocational programs of less than
one year to become a free-standing
institution.

Change of Ownership (Sections 600.21,
600.31 and 668.174)

Current Regulations: Sections
600.21(f) and 668.174(c)(4) define who
is considered a family member for
purposes of transfer of institutional

ownership and control under the
institutional eligibility and financial
responsibility regulations.

Section 600.31 provides for the
treatment of changes of ownership and
establishes that an institution that
undergoes a change in ownership
resulting in a change of control ceases
to qualify as an eligible institution until
it establishes that it meets eligibility and
certification requirements. Section
600.31(e) provides that a transfer of
ownership and control due to the
retirement or death of the institution’s
owner to a member of the owner’s
family or to an individual with an
ownership interest in the institution
who has been involved in the
management of the institution for two
years prior to the transfer is not
considered a change of ownership and
control for purposes of institutional
eligibility.

Suggested Change: A group of
institutions suggested that the definition
of “family member” in the regulations
be expanded to include other persons in
the owner’s family including people
who become part of the owner’s family
as a result of remarriage. They also
suggested broadening the list of
transactions that are not considered
changes in ownership to include
situations where an owner who was
retiring from operating an institution
and transferring ownership to another
family member would still perform
some duties at the institution.

Proposed Regulations: The proposed
changes to §§600.21(f) and
668.174(c)(4) would expand the
definition of a member of the family to
include grandchildren, a spouse’s
children and grandchildren, and family
members as a result of remarriage.

The proposed change to §600.31(e)
would expand the conditions under
which transfers of ownership and
control to family members are not
considered a change of ownership for
institutional eligibility purposes. We are
proposing to expand the current
exception in the regulations to allow an
owner to transfer his or her interest in
an institution to a member of his or her
family, provided that the ownership
transfer is reported to the Department
under § 600.21(a)(6). The proposed
regulations would clarify that the
excluded transfer would be only to
persons that have held an ownership
interest and a management role at the
institution for at least two years.

Finally, the proposed regulations
would also clarify that the entity
covered by the change of ownership
requirements and that signs the Program
Participation Agreement (PPA) may be
the institution signing as a corporation

or as a sole proprietorship, the
institution’s parent corporation, or other
entity such as a partnership. The
excluded transfer would apply to the
owner’s equity interest or partnership
interest in that entity.

Reason: We agree that the scope of
family members in the current
exemption for transfers within a family
is too narrowly defined, and also agree
that the current restriction that transfers
of ownership and control of an
institution within a family may only be
excluded from the change of ownership
regulations when made in connection
with the death or retirement of the
owner is overly restrictive. The
proposed regulations would require that
the transfer to an owner’s family
member be reported under § 600.21. The
reporting of that transfer is required to
keep our records up-to-date.

Definition of Academic Year—‘12-Hour
Rule” (Sections 668.2, 668.3, and 668.8)

Current Regulations: The definition of
an academic year appears in § 668.2.
Section 481(a)(2) of the HEA provides
that an academic year, for Title IV, HEA
student financial assistance purposes,
must contain at least 30 weeks of
instructional time. For undergraduate
programs, the law requires that over the
30 weeks of instructional time a full-
time undergraduate student must be
expected to complete at least 24
semester or trimester hours, 36 quarter
hours, or 900 clock hours. Section
481(b) of the HEA sets forth minimum
lengths of time for certain eligible
programs in terms of weeks of
instructional time.

Section 668.2 currently defines a
week of instructional time for
educational programs that measure
academic progress using credit hours
and standard terms (semesters,
trimesters, or quarters) or clock hours,
as any week in which one day of
regularly scheduled instruction,
examination, or preparation for
examination is offered—the one-day
rule. For educational programs that
measure academic progress using credit
hours and are either nonterm or
nonstandard term programs, the
regulations define a week of
instructional time as any week in which
at least 12 hours of instruction,
examination, or preparation for
examination is offered. This regulatory
requirement for programs using credit
hours in non-standard terms or without
terms is commonly referred to as “‘the
12-hour rule”.

Eligible program requirements are
codified in § 668.8 and include the same
definitions of a week of instructional
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time as used in the academic year
definition discussed above.

Suggested Change: A large number of
institutions and groups, including the
bipartisan Web-based Education
Commission chartered by the Higher
Education Amendments of 1998,
suggested that the 12-hour rule be
eliminated. Many suggested that the
one-day rule be adopted as the
definition of a week of instructional
time for all types of educational
programs, not just those measuring
academic progress using standard terms
or clock hours.

Proposed Regulation: These proposed
regulations would eliminate the 12-hour
rule for nonstandard and nonterm
educational programs that measure
progress in credit hours, and adopt a
single regulatory standard for all types
of educational programs.

Under the proposed regulation, the
current definition that has applied for
several years to credit hour, standard
term programs would also apply to
credit hour nonstandard term and credit
hour nonterm programs. Under this
longstanding definition, a week of
instructional time is a week in which
there is at least one day of regularly
scheduled instruction or examinations,
or after the last day of classes, at least
one day of study in preparation for final
examinations. Similar changes would be
made to § 668.8—Eligible program.

Finally, the proposed regulation
would move the definition of academic
year from § 668.2, and place the revised
definition in a new § 668.3.

Reason: Many institutions are now
offering programs in shorter time
periods which may also have
overlapping terms and rolling starting
dates. For many of the new nonstandard
or nonterm educational programs,
compliance with the 12-hour rule has
become increasingly difficult and at
odds with the educational advantages
such flexible program formats provide
for students, especially non-traditional
students. The 12-hour rule also results
in significant disparities in the amount
of Title IV, HEA funding that students
receive for the same amount of
academic credit, based solely on
whether the program that they are
enrolled in uses standard academic
terms or not.

We, and most of the negotiators, are
concerned that a number of the statutory
and regulatory provisions that govern
the Title IV student assistance programs,
including the 12-hour rule, are stifling
innovation and creating inequities in
the amount of Federal student financial
assistance that students receive. During
negotiated rulemaking, the proposal to
eliminate the 12-hour rule was

discussed at length. Nearly all of the
negotiators were supportive of the
elimination of the 12-hour rule and the
adoption of the one-day rule as the
definition of a week of instructional
time for all types of educational
programs.

One negotiator, while recognizing the
need for change in this area, felt that we
should wait until the reauthorization of
the HEA and then address, in a more
comprehensive manner, all issues
related to providing student financial
assistance to students enrolled in
nontraditional educational programs.
Every negotiator, including those who
voiced opposition to the elimination of
the 12-hour rule, agreed that the current
rule was problematic, limited
educational opportunities, and needed
to be changed. However, those
negotiators who voiced opposition did
not propose any alternatives to the one-
day rule.

While nearly all of the negotiators
agreed with the proposal to replace the
12-hour rule with the one-day rule, the
committee was unable to reach
complete consensus on the proposal.
However, we agree with the vast
majority of the negotiators and the
constituents whose interests they
represent that the 12-hour rule is an
unnecessary barrier to flexible and
innovative educational programs, and
that a week of instructional time should
be defined in the same way for all
educational programs. We have not
experienced any problem with the one-
day rule as it has been applied to
standard term-based and clock hour
programs and believe that it is the
appropriate measure to adopt for all
programs. In addition, we believe that
the clock hour/credit hour conversion
regulations (34 CFR 668.8(k) and (1)),
provide adequate safeguards. Moreover,
the proposed changes to the definition
of payment periods provide additional
assurance that Title IV program funds
will be properly disbursed.

Finally, we note that accrediting
agencies are aware of these new
educational program formats, and have
taken steps to ensure the quality of
education offered in these new formats.

Payment Periods (Sections 668.4,
682.603, 685.301, and 690.75)

Current Regulations: Current
regulations provide a definition of a
payment period for the Title IV student
financial assistance programs. In
general, the amount of a student’s Title
IV award and the frequency and timing
of its disbursement are determined on a
payment period basis (with special rules
for disbursements of FFEL and Direct
Loans). The regulations provide a

separate payment period definition for
each of the three types of academic
programs: (a) Programs that measure
progress in credit hours and have
academic terms, (b) programs that
measure progress in credit hours and do
not have academic terms, and (c)
programs that measure progress in clock
hours.

In all three types of programs, the
main point of having payment periods
is to ensure that a student’s award is
paid in approximately equal increments
over the course of the student’s program
of study, with those payments usually
being made at least twice during an
academic year. The current regulations
do not specifically address how to
determine the beginning and end of a
payment period when a student who
was paid for a payment period
withdraws before completing that
payment period and returns to the same
institution or transfers to another
institution. The ambiguity on how the
regulations are to be applied in such
instances may have resulted in an
uneven application of the regulations
for these students.

Suggested Change: With the proposed
replacement of the 12-hour rule with the
one-day rule for determining when an
institution is considered to have
provided a week of instructional time,
we suggested that there should be
additional disbursement safeguards for
credit hour programs without terms.

Specificalliy, we suggested that the
definition of a payment period for credit
hour programs without terms require
that, in addition to completing one-half
of the academic coursework of the
period (e.g., academic year, program, or
remainder of the program), the student
complete one-half of the required weeks
of instruction in that period.

Additionally, for the past several
years institutions that offer programs in
clock hours and credit hours without
terms requested that we clarify how to
determine the beginning and end of a
payment period when a student who
was paid for a payment period
withdraws before completing that
payment period and returns to the same
institution or transfers to another
institution.

Proposed Regulations: The proposed
regulations would amend the definition
of a payment period in § 668.4(b) to
require a student to complete the
requisite number (usually half) of weeks
in that academic year or program, in
addition to the clock hours or credit
hours.

The proposed regulations would also
clarify the definition of a payment
period to specifically address the
situation when a student withdraws
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from a clock hour program or a credit
hour nonterm program during a
payment period, but then returns to
school. The proposed regulations
provide that, if the student returns to
the same program at the same
institution within 180 days of the
original withdrawal, the student is
considered to be in the same payment
period he or she was in at the time of
the withdrawal. Such a student would
retain his or her original eligibility for
that payment period. Once the student
completes the payment period for which
he or she had been paid, he or she
becomes eligible for a subsequent Title
IV student aid payment.

Additionally, under the proposed
regulations, a student who withdraws
from a program during a payment
period and then returns to that program
after 180 days, or transfers, within any
time frame, into another program either
at the same institution or at another
institution would start new payment
periods. The institution would calculate
these new payment periods using the
regular rules in the appropriate part of
the definition of a payment period,
except that it would consider the length
of the program to be equal to the
remainder of the program that the
student has to complete upon return to
the original program or transfer to
another one. However, if the remainder
of a student’s program is one-half of an
academic year or less, that remaining
period would constitute one payment
period.

Reason: We believe that an additional
safeguard is needed to prevent
institutions from structuring
educational programs in such a way as
to allow the second payment of Title IV
aid for an academic year to be made
before half of the academic year (as
measured in weeks) actually occurs.
This could happen, for example, if a 24
credit hour, nonterm program was
offered over a 30 week period, but was
structured so that the first 12 credits
were earned in the first 10 weeks, with
the remaining 12 credits being earned in
the last 20 weeks. Under the current
payment period definition, an
institution would be able to pay a
student the second half of a Pell Grant
long before the half-way point of the
academic year, which under the HEA
must be a minimum of 30 weeks long.

Because of this concern, we are
proposing to modify the payment period
definition for credit hour programs
without terms to require that a payment
period cover half of the number of
weeks of an academic year (or of a
program), in addition to covering half
the number of credits earned in that
period. For example, in the situation

discussed above if a student completes
the first 12 credits in 10 weeks, the first
payment period would not be
considered to be completed and the
second disbursement could not be made
until 15 weeks of instructional time had
elapsed in addition to the completion of
12 credit hours.

This addition of “half of the number
of weeks” in the academic year (or in
the program) to the payment period
definition is not necessary for term-
based, credit hour programs or for clock
hour programs. Standard academic
terms currently result in payment
periods of relatively equal length.
Likewise, in clock hour programs, the
student’s payment periods are based on
the completion of actual hours of
instruction completed by the student,
and not on the scheduled hours offered
in the program.

We have proposed two other changes
to the definition of a payment period for
clock hour programs and for credit hour
programs without terms to address
situations in which a student withdraws
from a program before the completion of
the payment period for which he or she
was paid and then either returns to the
same institution or transfers to another
institution.

When a student withdraws from a
program during a payment period and
returns to the same program at the same
institution within 180 days, the student
is considered to be in the same payment
period he or she was in at the time of
the withdrawal. This proposed change
is similar to a leave of absence, and the
proposed regulation is consistent with
the current regulations for students who
are granted leaves of absence. The 180-
day measure is consistent with the
maximum 180 days allowed for an
approved leave of absence in the Return
of Title IV Aid regulations. The
difference, of course, is that with an
unauthorized leave of absence the
institution would not know that the
student would be returning and would
have treated the student as a
withdrawal. Based upon that
withdrawal, the institution would have
completed the Return of Title IV Aid
calculation, which may have required it
and the student to return funds to the
Title IV programs. If the student returns
within 180 days to his or her original
program, the student would have to
complete the remaining clock or credit
hours before starting a new payment
period and receiving Title IV aid for that
new payment period. However, the
institution would re-disburse any funds
that it had previously returned to the
Title IV, HEA programs, including any
overpayment it had collected from the

student as a result of the earlier
withdrawal.

If a student withdraws during a
payment period and either returns to the
same program at the same institution
after 180 days, or transfers into another
program, we believe that treating the
student as if he or she was still in the
same payment period would be
cumbersome for institutions to
administer and for students to
understand. Therefore, we have
proposed that for such a student the
institution start a new series of payment
periods.

We believe that it is reasonable to
differentiate between situations in
which, on the one hand, the student
returns to the same program at the same
institution within a short period of time
(180 days), and, on the other hand, the
student either returns to the same
program after a longer period of time or
transfers into another program (either at
the same institution or at another).
Because of the continuity in the
student’s attendance and similarity to a
leave of absence in the first situation,
we believe it appropriate, and
administratively convenient to keep
such a student in the same payment
period upon his or her return to school.
Conversely, because continuity is not
present in situations in which a
considerable time period (more that 180
days) has passed, or in which the
student transfers into a new program,
we believe it appropriate to start that
student over in terms of the calculation
of his or her payment periods.

Program Participation Agreement
(Section 668.14)

Current Regulations: Section
668.14(b)(22) of the current regulations
implements the statutory restrictions on
incentive payments for success in
securing enrollment or financial aid.
Section 487(a)(20) of the HEA provides
that, as part of its program participation
agreement, an institution will not
provide any commission, bonus, or
other incentive payment based directly
or indirectly on success in securing
enrollments or financial aid. The only
significant addition to the statutory
requirements in the current regulations
is a provision that exempts from the
incentive payment restrictions token
gifts of less than $25.

Suggested Change: Many higher
education institutions have made a
number of recommendations regarding
activities that should be specifically
exempt from the current restrictions on
incentive payments. These restrictions
and our interpretation of the statutory
requirements were identified by the
Web-based Education Commission as a
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barrier to students enrolling in distance
education and on-line courses.

Institutions and many others
requested that the regulations be
amended to explicitly identify certain
types of payments and compensation
plans that do not violate the current
statutory restrictions. Another more
specific suggestion from institutions and
the Web-Based Education Commission
was that the regulations should clearly
permit an institution to contract with an
outside entity that offers enrollment and
information services through the World
Wide Web and allow the institution to
pay for those services based on the
number of prospective students visiting
the site who ultimately apply to, or
enroll at, the institution. Such services
are currently not considered to be a
violation if they are done through an
institution’s own Web site.

Another suggestion was that the
regulations clarify that the incentive
payment restrictions do not extend to
revenue-sharing agreements between
institutions and third-party service
providers as long as the third-party
servicers have no decision-making
authority for admissions decisions or
financial aid awards.

Proposed Regulations: The proposed
regulations begin, in § 668.14(b)(22)(i),
by re-stating the statutory prohibition
against incentive payments.

Paragraph (b)(22)(ii) of the proposed
regulations lists 12 types of activities
and payment arrangements that an
institution may carry out without
violating the incentive payment
restrictions provision. We believe that
these “safe harbors” will allow
institutions to maintain payment and
compensation plans that are in
compliance with the HEA and the
regulations.

The list of ““safe harbor” activities is
derived from compensation and
payment plans that the majority of the
negotiators agreed should be included.
They provide institutions with specific,
concrete examples of payments they can
make that do not violate the statutory
provision. We have not, however,
included in the regulations a
complementary listing of payment or
compensation plans that are
impermissible.

The specific types of payments or
compensation plans included in the
listing in paragraph (b)(22)(ii) cover the
following subjects, which are further
discussed below:

* Adjustments to employee
compensation

* Enrollments in programs that are
not eligible for Title IV, HEA assistance

» Contracts with employers

* Profit-sharing or bonus payments

» Compensation based upon
completion of program

* Pre-enrollment activities

* Managerial and supervisory
employees

» Token gifts

* Profit distributions

* Internet-based activities

» Payments to third parties for non-
recruitment activities

+ Payments to third parties for
recruitment activities

Reason: As indicated above, section
487(a)(20) of the HEA prohibits an
institution that participates in programs
authorized under Title IV of the HEA
from providing any commission, bonus,
or other incentive payment based
directly or indirectly on success in
securing enrollments or financial aid.
This provision was enacted as part of
the Higher Education Amendments of
1992. While the statutory language
noting “directly or indirectly” is broad,
the conference committee report on the
legislation included the following
statement to clarify the legislative intent
and limits of these restrictions:

“The conferees wish to clarify,
however, that the use of the term
‘indirectly’ does not imply that
institutions cannot base employee
salaries on merit. It does imply that
such compensation cannot solely be a
function of the number of students
recruited, admitted, enrolled, or
awarded financial aid.”

Consistent with this clarification of
legislative intent, the proposed
regulations are based on a purposive

reading of section 487(a)(20) of the HEA.

The list of specifically permitted
activities provides a reasonable and
workable framework that institutions
can use to determine if a payment is a
violation of the incentive payment
restrictions. Most non-Federal
negotiators were supportive of this type
of regulatory structure.

What follows is a brief discussion of
each of the payment types included in
the proposed regulations.

A. Adjustments to Employee
Compensation

The inclusion of compensation
adjustments under this provision of the
proposed regulations recognizes the
balance between the need of an
institution to base its employees’
salaries or wages on merit, and concern
that such adjustments do not make the
statutory prohibition against the
payment of commissions, bonuses and
other incentive payments meaningless.

During the deliberations some of the
non-Federal negotiators stated that
institutions commonly adjust a new
employee’s salary after a probationary

period and then again after the
employee completes the first year. In
light of this common business practice
and using the conference report
language as a guide, we believe, as did
a majority of the negotiators, that two
salary adjustments within a twelve
month period is the appropriate
balance. As a result, the proposed
regulations provide that an institution
that makes up to two adjustments
(upward or downward) to a covered
employee’s (one who is involved in
recruitment, admissions, enrollment, or
financial aid activities) annual salary or
fixed hourly wage rate within any
twelve month period is not in violation
of the restrictions on incentive
payments. However, consistent with the
conference language the basis for any
adjustment may not be solely the
number of students recruited, admitted,
enrolled, or awarded financial aid.

The proposed regulations also provide
that one upward adjustment resulting
from a cost of living increase within a
twelve month period that is paid to all
or substantially all of the institution’s
employees will not be considered an
“adjustment” for the purpose of this
regulation.

We believe the proposed regulations
for compensation adjustments address
the concern that such adjustments are
not formulated in a way that
circumvents the statutory prohibition
against incentive payments.

B. Enrollments in Programs That Are
Not Eligible for Title IV, HEA Assistance

The program participation agreement
established under section 487 of the
HEA applies only to programs eligible
for Title IV HEA program assistance.
Therefore, the proposed regulations do
not consider payments to recruiters and
others based upon the enrollment of
students in programs that are not
eligible for Title IV funding to be a
violation of the incentive payment
restrictions.

C. Contracts With Employers

Many institutions suggested that the
development of contractual agreements
for training or instruction between an
institution and an employer is another
area where the incentive payment
restrictions should not be applied. They
argued that the restrictions on incentive
payments should not apply in situations
where an individual is paid for
successfully obtaining a contract for the
institution to provide education and
training to a business’s employees. We
agree that as long as there is no direct
contact by the institution’s
representative with students and
because the employer is paying a
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significant portion (at least 50 percent)
of the training costs, such activities are
not considered to be “recruitment” or
the “securing of enrollments” under the
provisions of section 487(a)(20) of the
HEA. Therefore, the proposed
regulations provide that incentive
payments may be paid to individuals for
arranging contracts under which the
institution provides education and
training to employees provided that the
employer pays 50 percent or more of the
tuition and fees charged for the training
and the payments provided to the
individual are not based upon either the
number of employees who enroll or on
the amount of revenue generated by
those employees. The employer may
pay the tuition and fees either directly
to the institution or by reimbursement
to the employee. The institution’s
representative may not have any contact
with the employees.

During the discussion on this issue in
the negotiated rulemaking committee
much attention was given to how much,
if any, of the institutional charges
should be paid by the employer for the
institution not be in violation of the
incentive payment restrictions. Some
negotiators suggested that the amount or
percentage paid by the employer was
irrelevant. Others thought that the
payment by the employer of a
significant portion of the costs of the
training was critical in determining
whether the program was a contract
training program with the employer
rather than simply enrollment of
individual employees. They also argued
that to the extent the employer pays a
significant share of the tuition and fees
of the employees’ education and
training, there would be less likelihood
that unqualified students would be
enrolled.

D. Profit-Sharing or Bonus Payments

Generally, profit-sharing and bonus
payments are not payments based on
success in securing enrollments or
awarding financial aid unless they are
made only to employees who are
involved in recruitment, admissions,
enrollment, or financial aid. Therefore,
the proposed regulations provide that
such payments made by an institution
are not prohibited as long as those
payments are made to all or
substantially all of the institution’s full-
time professional and administrative
employees and are substantially the
same amount or are based upon the
same percentage of salary. During the
discussion on this issue several
negotiators asked that such payments
also be in compliance even if they were
not made to all of an institution’s
employees but to only those at the same

organizational level. We agreed with
this proposal after restating that such an
organizational level could not consist
predominantly of recruiters, admissions
staff, or financial aid staff.

E. Compensation Based Upon
Completion of Program

Completion of an academic program
is not “‘enrollment” under the
provisions of section 487(a)(20) of the
HEA. We believe that one of the reasons
for the prohibition against incentive
payments for success in recruitment,
admissions, enrollment, or securing
financial aid, is to prevent institutions
from enrolling students into a program
without regard to their qualifications or
likelihood of completing the program.
Most of the negotiators believed that the
completion of the program or, in the
case of students enrolled in a program
longer than one academic year, the
completion of the first academic year is
a reliable indicator that the student was
qualified for the program. Therefore, the
proposed regulations allow payments
made to an institution’s employees
based upon students’ successful
completion of their educational
program, or one academic year for a
longer program, not to be a violation of
the incentive payment restrictions.

F. Pre-Enrollment Activities

Generally, pre-enrollment activities
are not considered recruitment. The
proposed regulations recognize the
ancillary nature of various supportive
activities that, while part of the overall
recruitment or financial aid process, are
somewhat removed from the actual
recruitment and admissions of students
or the awarding of financial aid.
Therefore, individuals whose
responsibilities are limited to “‘pre-
enrollment’ activities that are clerical in
nature are outside the scope of the
incentive payment restrictions. It is not
a violation of the incentive payment
restrictions for employees engaged in
pre-enrollment activities to be
compensated based upon such pre-
enrollment activities as long as the
number of people who actually enroll is
not a factor in determining the
compensation. However, soliciting
students for interviews is recruitment
and not a pre-enrollment activity.

G. Managerial and Supervisory
Employees

We believe the incentive payment
restrictions apply only to those
individuals who perform activities
related to recruitment, admissions,
enrollment, or the financial aid
awarding process and their immediate
supervisors. We believe that direct

supervisors should be covered because
their actions generally have a direct,
immediate, and dramatic impact on the
individuals who carry out these covered
activities. The incentive payment
restrictions do not extend to supervisors
who do not directly manage or
supervise employees who are directly
involved in those activities. They also
do not apply when an employee,
manager or otherwise, occasionally has
direct contact with a prospective
student. For example, there would be no
problem if the president of an
institution, who was compensated at
least partially on the profitability of the
institution, happened, on a very
occasional basis, to offer a tour of the
institution to a prospective student.

H. Token Gifts

The negotiators indicated support for
an increase of the current $25 limit that
is allowable for a single gift to a student
or an alumnus of the institution. We
realize that the cost of a token gift has
risen since the inception of the current
regulation and therefore propose to
increase the maximum cost of a token,
non-cash gift that may be provided to an
alumnus or student to not more than
$100. Moreover, the proposed
regulations would also expand the
limitation of a single gift provided to a
student or alumnus by the institution, to
not more than one gift annually.

The cost basis of a token non-cash gift
is what the institution paid for it. The
value is the fair market value of the
item. Some of the negotiators wanted to
use “value” rather than “cost” because
they were concerned that an outside
source would donate something of great
value to an institution, and the
institution would give it to a student or
alumnus as an incentive to recruit
students. One negotiator argued that if
a car were donated to the institution, the
cost to the institution would be zero,
and therefore permitted to be a token
gift under the proposed regulations. In
addition to pointing out the
unlikelihood of that scenario, we noted
that the proposed (and current)
regulations specifically use the term
“token gift” and anything of great value,
such as a car, would certainly not be
considered “token” as that term is
reasonably understood to mean.

I. Profit Distributions

Profit distributions to owners are not
payments based on success in securing
enrollments or awarding financial aid.
Therefore, the proposed regulations
specifically acknowledge that any
owner, whether an employee or not, is
entitled to a share of the organization’s
profits. However, any profit
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distributions under this paragraph are
permitted only to the extent they
represent a proportionate distribution
based upon the employee’s ownership
interest.

J. Internet-Based Activities

Institutions have indicated their need
to utilize and expand the most
accessible and cost-effective means
possible for recruitment and admission
activities. The report of the Web-based
Education Commission found that,
‘“Although not the original intent, the
language [of the incentive payment
restriction] effectively bars higher
education institutions that participate in
Title IV from using third-party Web
portals to provide prospective students
with access to information about many
institutions or provide the same services
as institutions offer on their own Web
sites * * *”’. The Commission
suggested that the regulations permit an
institution to contract, without violating
the incentive payment restrictions, with
an outside entity that offers services
through the World Wide Web.

Moreover, we believe that for
purposes of these regulations, the
Internet is simply a communications
medium, much like the U.S. mail, and
direct mail solicitations and
advertisements have generally not been
considered within the scope of the
incentive payment restrictions.
Therefore, the proposed regulations do
not preclude an institution from
compensating a service provider for
Internet-based recruitment and
admission services.

K. Payments to Third Parties for Non-
Recruitment Activities

Section 487(a)(20) applies only to
recruiting, admissions, enrollment, or
financial aid. Therefore, these proposed
regulations would not consider
payments to third parties for services to
the institution other than recruiting,
admissions, enrollment, or financial aid
services, to be in violation of the
incentive payment restrictions. Under
such arrangements, the third party
might provide services such as
instruction, curricula, and course
materials. This provision would clearly
establish that payments to third parties,
including tuition sharing arrangements,
that are not for recruitment, admissions,
enrollment, or financial aid services,
would not be in violation of the
incentive payment restrictions.

L. Payments to Third Parties for
Recruitment Activities

Section 487(a)(20) applies both to
individuals who work for the institution
and to entities outside the institution.

We believe that Congress included these
outside entities because it did not want
an institution to avoid the limitations in
that section merely by using an outside
entity. On the other hand, we believe
that Congress did not intend to limit an
institution’s ability to contract with
outside entities for recruitment,
admissions, enrollment, or financial aid
services if the outside entity adheres to
the same limitations that apply to
institutions. Payments made by an
institution to a third party would not
violate the incentive payment
restrictions as long as the individuals
performing any activities related to
recruitment, admissions, enrollment, or
financial aid were compensated in a
way that would otherwise be
permissible under the standards in this
section for covered employees of the
institution.

At the conclusion of the discussion on
the issue of incentive payment
restrictions, all the negotiators agreed
that clarification was needed in the area
of the incentive payment restrictions
and that the issuance of specific
guidance in the regulations was
preferable to our earlier use of private
letter guidance in response to individual
inquiries. However, because universal
agreement could not be reached on
some of the specific proposals
presented, the committee was not able
to reach consensus on the proposed
regulatory language related to the
incentive payment restrictions.

Institutions Required to Take
Attendance (Section 668.22)

Current Regulations: Section
668.22(b)(3) defines, for purposes of the
Return of Title IV Aid calculations, an
institution that is “required to take
attendance” as one that is required to
take attendance by an entity outside of
the institution, such as the institution’s
accrediting agency or a State agency.

Suggested Change: Some institutions
and the non-Federal negotiators
suggested that we provide greater
specificity in the definition of when an
institution is considered to be one that
is required to take attendance. In
particular, they wanted the regulations
to clearly state that an institution is one
that is “required to take attendance”
only if the outside entity has
determined that it requires the
institution to take attendance.

Proposed Regulations: Under the
proposed regulations in § 668.22(b)(3)(i),
for the purposes of determining the
withdrawal date of a student, an
institution would be considered to be
one that is “required to take attendance”
only when an outside entity determines
that it requires that the institution take

attendance for some or all of its
students. Absent a determination by an
outside entity that the institution is
required to take attendance, the
institution would be considered to be
one that is not required to take
attendance.

Reason: Several of the negotiators
expressed concern with our current
interpretation of the definition of an
institution that is required to take
attendance. We have previously stated
that if we determine that the only way
that an institution can comply with a
requirement of an outside entity is to
take attendance, the institution is
considered to be “required to take
attendance” even if the outside entity
states that it does not require the
institution to take attendance (Dear
Colleague Letter GEN—00-24).

Several of the negotiators felt that we
should defer to the outside entity to
determine when requirements of that
entity mean that an institution is
required to take attendance. The
negotiators believed that the outside
entity was in the better position to make
that determination, not the Department.

The committee agreed to modify the
regulations to make clear that an
institution is considered to be “requ