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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 410, 411, 414, 415, and
485

[HCFA—1065-FC]

RIN 0938-AJ61

Medicare Program; Revisions to

Payment Policies Under the Physician
Fee Schedule for Calendar Year 2000

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule makes several
changes affecting Medicare Part B
payment. The changes include:
implementation of resource-based
malpractice insurance relative value
units (RVUs); refinement of resource-
based practice expense RVUs; payment
for physician pathology and
independent laboratory services;
discontinuous anesthesia time;
diagnostic tests; prostate screening; use
of CPT modifier -25; qualifications for
nurse practitioners; an increase in the
work RVUs for pediatric services;
adjustments to the practice expense
RVUs for physician interpretation of
Pap smears; and revisions to the work
RVUs for new and revised CPT codes for
calendar year 1999 and a number of
other changes relating to coding and
payment. Furthermore, we are finalizing
the 1999 interim physician work RVUs
and are issuing interim RVUs for new
and revised codes for 2000. This final
rule solicits public comments on the
second 5-year refinement of work RVUs
for services furnished beginning January
1, 2002 and requests public comments
on potentially misvalued work RVUs for
all services in the CY 2000 physician fee
schedule. This final rule also conforms
the regulations to existing law and
policy regarding: removal of the x-ray as
a prerequisite for chiropractic
manipulation; the exclusion of payment
for assisted suicide; and optometrist
services. This final rule also announces
the calendar year 2000 Medicare
physician fee schedule conversion
factor under the Medicare
Supplementary Medical Insurance (Part
B) program as required by section
1848(d) of the Social Security Act. The
2000 Medicare physician fee schedule
conversion factor is $36.6137.

DATES: Effective date: This rule is
effective January 1, 2000. This rule is a
major rule as defined in Title 5, United
States Code, section 804(2). In
accordance with 5 U.S.C. section

801(a)(1)(A), we are submitting a report
to the Congress on this final rule on
October 29, 1999.

Comment date: Comments on interim
RVUs for selected procedure codes
identified in Addendum C and on
interim practice expense RVUs and
malpractice RVUs for all codes as
shown in Addendum B will be
considered if we receive them at the
appropriate address, as provided in the
ADDRESSES section, no later than 5 p.m.
on January 3, 2000.

Comments on all RVUs considered
under the 5-year refinement process as
discussed in section IV of the preamble
will be considered if we receive them at
the appropriate address, as provided
below, no later than 5 p.m. on March 1,
2000.

ADDRESSES: Mail written comments
related to the 5-year refinement process
(1 original and 3 copies) to the following
address: Health Care Financing
Administration, Department of Health
and Human Services, Attention: HCFA-
1065—FC (5-Year Refinement), P.O. Box
8013, Baltimore, MD 21244-8013.

Mail written comments related to
interim RVUs for new and revised
procedure codes, interim practice
expense RVUs, and interim malpractice
RVUs (1 original and 3 copies) to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
Attention: HCFA-1065-FC, P.O. Box
8013, Baltimore, MD 21244-8013.

If you prefer, you may deliver your
written comments to one of the
following addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-16-03, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-1065-FC. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 443-G of the Department’s
offices at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7061).

FOR FURTHER INFORMATION CONTACT:

Benjamin Long, (410) 786—0007 (for
issues related to accessing the
physician fee schedule information on
the HCFA homepage).

Bob Ulikowski, (410) 786-5721 (for
issues related to the resource-based
malpractice relative value units).

Carolyn Mullen, (410) 7864589 (for
issues related to resource-based
practice expense relative value units).

Jim Menas, (410) 786—4507 (for issues
related to physician pathology
services and independent labs and
discontinuous anesthesia time).

Ken Marsalek, (410) 786—4502 (for
issues related to optometrist services).

Bill Larson, (410) 786—-4639 (for issues
related to the coverage of prostate
screening).

Paul W. Kim, (410) 786—7410 (for issues
related to nurse practitioner
qualifications).

Dorothy Honemann, (410) 786-5702 (for
issues related to the X-ray
requirement for chiropractic services).

Bill Morse, (410) 786—4520 (for issues
related to diagnostic tests).

Marc Hartstein, (410) 786—-4539 (for
issues related to the conversion factor
and physician fee schedule update
and the regulatory impact analysis).

Diane Milstead, (410) 786—3355 (for all
other issues).

SUPPLEMENTARY INFORMATION: Copies: To
order copies of the Federal Register
containing this document, send your
request to: New Orders, Superintendent
of Documents, P.O. Box 371954,
Pittsburgh, PA 15250-7954. Please
specify the date of the issue requested,
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa,
Discover, or Master Card number and
expiration date. Credit card orders can
also be placed by calling the order desk
at (202) 512-1800 (or toll free at 1-888—
293-6498) or by faxing to (202) 512—
2250. The cost for each copy is $8. As
an alternative, you can view and
photocopy the Federal Register
document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

To order the disks containing this
document, send your request to:
Superintendent of Documents,
Attention: Electronic Products, P.O. Box
37082, Washington, DC 20013-7082.
Please specify, ‘“Medicare Program;
Revisions to Payment Policies Under the
Physicians Fee Schedule for Calendar
Year 2000,” and enclose a check or
money order payable to the
Superintendent of Documents, or
enclose your VISA, Discover, or
MasterCard number and expiration date.
Credit card orders can be placed by
calling the order clerk at (202) 512—-1530
(or toll free at 1-888—-293—-6498) or by
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faxing to (202) 512-1262. The cost of the
two disks is $19.

Information on the Physician Fee
Schedule can be found on our HCFA
homepage. This data can be accessed by
using the following directions:

1. Go to the HCFA homepage (http:/
/www.hcfa.gov).

2. Click on “Medicare.”

3. Click on “Professional/Technical
Information.”

4. Select Medicare Payment Systems.

5. Select Physician Fee Schedule.

You will find information on the
Physician Fee Schedule Regulation on
this page, as well as other documents
(for example, Lewin Group Report,
Health Economics Research Report) that
are referenced in the preamble. Or, you
can go directly to the Physician Fee
Schedule page by typing the following:
http://www.hcfa.gov/medicare/
pfsmain.htm.

To assist readers in referencing
sections contained in this preamble, we
are providing the following table of
contents. Some of the issues discussed
in this preamble affect the payment
policies but do not require changes to
the regulations in the Code of Federal
Regulations. Information on the
regulation’s impact appears throughout
the preamble and not exclusively in
section IX.

Table of Contents

I. Background

A. Legislative History

B. Published Changes to the Fee Schedule

C. Components of the Fee Schedule
Payment Amounts

D. Development of the Relative Value Units

I1. Specific Proposals for Calendar Year 2000

and Responses to Public Comments

A. Resource-Based Malpractice Relative
Value Units

1. Current Malpractice Relative Value Unit
System

2. Methodology for Developing Resource-
Based Malpractice Relative Value Units

B. Resource-Based Practice Expense
Relative Value Units

1. Resource-Based Practice Expense
Legislation

2. Current Methodology for Computing
Practice Expense Relative Value Units

3. Refinement

C. Adjustment to the Practice Expense
Relative Value Units for a Physician’s
Interpretation of Abnormal Papanicolaou
Smears

D. Physician Pathology Services and
Independent Laboratories

E. Discontinuous Anesthesia Time

F. Optometrist Services

G. Assisted Suicide

H. CPT Modifier —25

1. Nurse Practitioner Qualifications

J. Relative Value Units for Pediatric
Services

K. Percutaneous Thrombectomy of an
Arteriovenous Fistula

L. Pulse Oximetry, Temperature Gradient
Studies, and Venous Pressure
Determinations

M. Removal of Requirement for X-ray
Before Chiropractic Manipulation

N. Coverage of Prostate Cancer Screening
Tests

O. Diagnostic Tests

1. Supervision of Diagnostic Test

2. Independent Diagnostic Testing
Facilities

P. Other Issues

I11. Refinement of Relative Value Units for
Calendar Year 2000 and Response to
Public Comments on Interim Relative
Value Units for 1999 (Including the
Interim Relative Value Units Contained
in the July 22, 1999 Proposed Rule)

A. Summary of Issues Discussed Related to
the Adjustment of Relative Value Units

B. Process for Establishing Work Relative
Value Units for the 2000 Physician Fee
Schedule

C. Other Changes to the 2000 Physician Fee
Schedule and Clarification of CPT
Definitions

IV. Five Year Refinement of Relative Value
Units

A. Background

B. Scope of the Five Year Review

C. Refinement of Work Relative Value
Units

D. Nature and Format of Comments on
Work Relative Value Units

E. New Initiatives

V. Physician Fee Schedule Update and
Conversion Factor for Calendar Year
2000

VI. Provisions of the Final Rule

VII. Collection of Information Requirements

VIII. Response to Comments

IX. Regulatory Impact Analysis

A. Resource-Based Malpractice Relative
Value Units

B. Resource-Based Practice Expense
Relative Value Units

C. Adjustment to the Practice Expense
Relative Value Units for a Physician’s
Interpretation of Abnormal Papanicolaou
Smears

D. Physician Pathology Services and
Independent Laboratories

E. Discontinuous Anesthesia Time

F. Optometrist Services

G. Assisted Suicide

H. CPT Modifier —25

I. Nurse Practitioner Qualifications

J. Relative Value Units for Pediatric
Services

K. Percutaneous Thrombectomy of an
Arteriovenous Fistula

L. Pulse Oximetry, Temperature Gradient
Studies, and Venous Pressure
Determinations

M. Removal of Requirement for X-ray
Before Chiropractic Manipulation

N. Coverage of Prostate Cancer Screening
Tests

O. Diagnostic Tests

1. Supervision of Diagnostic Test

2. Independent Diagnostic Testing
Facilities

P. Budget Neutrality

Q. Impact on Beneficiaries

Addendum A—Explanation and Use of
Addenda B

Addendum B—Relative Value Units and
Related Information Used in Determining
Medicare Payments for Calendar Year
2000

Addendum C—Codes with Interim RVUs

Addendum D—GPCI File

Addendum E—Reference Set with 2000 Work
RVUs

In addition, because of the many
organizations and terms to which we refer by
acronym in this rule, we are listing these
acronyms and their corresponding terms in
alphabetical order below:

AANA American Association of Nurse
Anesthetists

AMA American Medical Association

APSA American Pediatric Surgical
Association

ASA American Society of Anesthesiologists

BBA Balanced Budget Act of 1997

CF Conversion factor

CFR Code of Federal Regulations

CMDs Carrier Medical Directors

CPEPs Clinical Practice Expert Panels

CPT [Physicians’] Current Procedural
Terminology [4th Edition, 1999,
copyrighted by the AMA]

CRNA Certified Registered Nurse
Anesthetist

DRE Digital rectal examination

DRG Diagnostic Related Group

E/M Evaluation and management

GAF Geographic adjustment factor

GPCI Geographic practice cost index

HCFA Health Care Financing
Administration

HCPAC Health Care Professionals Advisory
Committee

HCPCS HCFA Common Procedure Coding
System

HHS [Department of] Health and Human
Services

IDTFs Independent Diagnostic Testing
Facilities

JUAs Joint Underwriting Associations

MEDPAC Medicare Payment Advisory
Commission

MEI Medicare Economic Index

MGMA Medical Group Management
Association

OBRA Omnibus Budget Reconciliation Act

OIG Office of the Inspector General

PSA Prostate-specific antigen

PC Professional component

PCF Patient Compensation Fund

PEAC Practice Expense Advisory
Committee

PPS Prospective payment system

ROS Risk-of-Service

RUC [AMA’s Specialty Society] Relative
[Value] Update Committee

RVU Relative value unit

SMS Socioeconomic Monitoring Survey

STS The Society of Thoracic Surgeons

TC Technical component

l. Background

A. Legislative History

Since January 1, 1992, Medicare has
paid for physician services under
section 1848 of the Social Security Act
(the Act), “Payment for Physicians”
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Services.” This section contains three
major elements: (1) A fee schedule for
the payment of physicians’ services; (2)
a sustainable growth rate for the rates of
increase in Medicare expenditures for
physicians’ services; and (3) limits on
the amounts that nonparticipating
physicians can charge beneficiaries. The
Act requires that payments under the
fee schedule be based on national
uniform relative value units (RVUS)
based on the resources used in
furnishing a service. Section 1848(c) of
the Act requires that national RVUs be
established for physician work, practice
expense, and malpractice expense.
Section 1848(c)(2)(B)(ii)(I1) of the Act
provides that adjustments in RVUs
because of changes resulting from a
review of those RVUs may not cause
total physician fee schedule payments
to differ by more than $20 million from
what they would have been had the
adjustments not been made. If this
tolerance is exceeded, we must make
adjustments to the conversion factors
(CFs) to preserve budget neutrality.

B. Published Changes to the Fee
Schedule

In the July 22, 1999, proposed rule (64
FR 39609), we listed all of the final rules
published through November 2, 1998,
relating to the updates to the RVUs and
revisions to payment policies under the
physician fee schedule. In the July 22,
1999, proposed rule (64 FR 39608), we
discussed several policy issues affecting
Medicare payment for physicians’
services including implementation of
resource-based malpractice insurance
relative value units (RVUs); refinement
of resource-based practice expense
RVUs; payment for physician pathology
and independent laboratory services;
discontinuous anesthesia time; prostate
screening; diagnostic tests;
qualifications for nurse practitioners; an
increase in the work RVUs for pediatric
services; adjustments to the practice
expense RVUs for physician
interpretation of Pap smears; revisions
to the work RVUs for new and revised
CPT codes for calendar year 1999; and
a number of other issues relating to
coding and payment. In the proposed
rule, we also indicated that we would
conform the regulations to existing law
and policy regarding removal of the x-
ray as a prerequisite for chiropractic
manipulation, the exclusion of payment
for assisted suicide, and optometrist
services.

This final rule affects the regulations
set forth at—

e Part 410, Supplementary medical
insurance benefits;

¢ Part 411, Exclusions from Medicare
and limitations on Medicare payment;

» Part 414, Payment for Part B
medical and other services;

e Part 415, Services furnished by
physicians in providers, supervising
physicians in teaching settings, and
residents in certain settings; and

* Part 485, Conditions of
participation; specialized providers.

The information in this final rule
updates information in the July 22, 1999
proposed rule (64 FR 39608).

C. Components of the Fee Schedule
Payment Amounts

Under the formula set forth in section
1848(b)(1) of the Act, the payment
amount for each service paid for under
the physician fee schedule is the
product of three factors: (1) A nationally
uniform relative value for the service;
(2) a geographic adjustment factor (GAF)
for each physician fee schedule area;
and (3) a nationally uniform conversion
factor (CF) for the service. The CF
converts the relative values into
payment amounts.

For each physician fee schedule
service, there are three relative values:
(1) An RVU for physician work; (2) an
RVU for practice expense; and (3) an
RVU for malpractice expense. For each
of these components of the fee schedule
there is a geographic practice cost index
(GPCI) for each fee schedule area. The
GPCls reflect the relative costs of
practice expenses, malpractice
insurance, and physician work in an
area compared to the national average
for each component.

The general formula for calculating
the Medicare fee schedule amount for a
given service in a given fee schedule
area can be expressed as:

Payment = [(RVU work x GPCI work) +
(RVU practice expense x GPCI
practice expense) + (RVU
malpractice x GPCI malpractice) x
CF]

The CF for calendar year 2000 appears
in section V. The RVUs for calendar
year 2000 are in Addendum B. The
GPCls for calendar year 2000 can be
found in Addendum D.

Section 1848(e) of the Act requires the
Secretary to develop GAFs for all
physician fee schedule areas. The total
GAF for a fee schedule area is equal to
a weighted average of the individual
GPCls for each of the three components
of the service. Thus, the GPCls reflect
the relative practice expenses,
malpractice insurance, and physicians’
work in an area compared to the
national average. In accordance with the
law, however, the GAF for the
physician’s work reflects one-quarter of
the relative cost of physician’s work
compared to the national average.

D. Development of the Relative Value
Units

1. Work Relative Value Units

Approximately 7,500 codes represent
services included in the physician fee
schedule. The work RVUs established
for the implementation of the fee
schedule in January 1992 were
developed with extensive input from
the physician community. The original
work RVUs for most codes were
developed by a research team at the
Harvard School of Public Health in a
cooperative agreement with us. In
constructing the vignettes for the
original RVUs, Harvard worked with
panels of expert physicians and
obtained input from physicians from
numerous specialties.

The RVUs for radiology services are
based on the American College of
Radiology relative value scale, which
we integrated into the overall physician
fee schedule. The RVUs for anesthesia
services are based on RVUs from a
uniform relative value guide. We
established a separate CF for anesthesia
services while we continue to recognize
time as a factor in determining payment
for these services. As a result, there is
a separate payment system for
anesthesia services.

2. Practice Expense and Malpractice
Expense Relative Value Units

Section 1848(c)(2)(C) of the Act
requires that the practice expense and
malpractice expense RVUs equal the
product of the base allowed charges and
the practice expense and malpractice
percentages for the service. Base
allowed charges are defined as the
national average allowed charges for the
service furnished during 1991, as
estimated using the most recent data
available. For most services, we used
1989 charge data “‘aged” to reflect the
1991 payment rules, since those were
the most recent data available for the
1992 fee schedule.

Section 121 of the Social Security Act
Amendments of 1994 (Public Law 103—
432), enacted on October 31, 1994,
required us to develop a methodology
for a resource-based system for
determining practice expense RVUs for
each physician service. As amended by
the BBA, section 1848(c) required the
new payment methodology to be phased
in over 4 years, effective for services
furnished in 1999, with resource-based
practice expense RVUs becoming fully
effective in 2002. The BBA also requires
us to implement resource-based
malpractice RVUs for services furnished
beginning in 2000.
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11. Specific Proposals for Calendar Year
2000 and Responses to Public
Comments

In response to the publication of the
July 22, 1999 proposed rule, we
received approximately 2,050
comments. We received comments from
individual physicians, health care
workers, and professional associations
and societies. The majority of comments
addressed the proposals related to
resource-based malpractice RVUSs,
resource-based practice expense RVUs,
and supervision of diagnostic tests.

The proposed rule discussed policies
that affect the number of RVUs on
which payment for certain services
would be based. Certain changes
implemented through this final rule are
subject to the $20 million limitation on
annual adjustments contained in section
1848(c)(2)(B)(ii)(I1) of the Act.

After reviewing the comments and
determining the policies we will
implement, we have estimated the costs
and savings of these policies and added
those costs and savings to the estimated
costs associated with any other changes
in RVUs for 2000. We discuss in detail
the effects of these changes in the
Regulatory Impact Analysis (section 1X.)

For the convenience of the reader, the
headings for the policy issues
correspond to the headings used in the
July 22, 1999 proposed rule. More
detailed background information for
each issue can be found in the July 22,
1999 proposed rule.

A. Resource-Based Malpractice Relative
Value Units

1. Current Relative Value Unit System

Malpractice RVUs are currently
charge-based, using the same statutory
formula discussed above for practice
expense RVUs but using weighted
specialty-specific malpractice expense
percentages and 1991 average allowed
charges. As with practice expense
RVUs, malpractice RVUs for new codes
after 1991 were extrapolated from
similar existing codes or from work
RVUs. Section 4505(f) of the BBA
requires us to implement resource-based
malpractice RVUs for services furnished
beginning in 2000. With the
implementation of resource-based
malpractice RVUs and full
implementation of resource-based
practice expense RVUs in 2002, all
physician fee schedule RVUs will be
resource-based, thus eliminating the last
vestiges of payment inequities that
resulted from charges that did not
accurately reflect the relative resources
involved in providing a service.

2. Methodology for Developing
Resource-based Malpractice RVUs

The resource-based malpractice RvVU
methodology is data-driven based on
malpractice insurance premium data.
Malpractice premium data were used
because they represent the actual
malpractice expense to the physician
and are widely available. Actual
malpractice premium data were
collected for the top 20 Medicare
payment physician specialties. Data
were collected from all 50 States,
Washington D.C., and Puerto Rico. Data
were collected from commercial and
physician-owned insurers and from
joint underwriting associations (JUAS),
typically State government administered
risk pooling insurance arrangements in
areas where commercial insurers left the
market. Adjustments were made to
reflect mandatory patient compensation
fund or PCF (a fund to pay for any claim
beyond the statutory amount thereby
limiting an individual physician’s
liability in cases of a large suit)
surcharges in States where PCF
participation is mandatory. Premium
data reflect at least a 50 percent market
share in each State, with the average
market share being 77 percent.
Adjustments were made to reflect a
standard $1 million/$3 million mature
claims made policy (a policy covering
claims made rather than services
provided during the policy term).

Medicare physician specialties were
mapped to malpractice insurance rating
risk classes. A national average
premium was computed for each
specialty by weighting area geographic
premiums by fee schedule RVUs.
Specialty risk factors or indexes were
then calculated by dividing the national
average premium for each specialty by
the national average premium for the
specialty with the lowest premium,
psychiatry. The risk factors describe the
relative malpractice costs among
specialties.

Specialty-weighted resource-based
malpractice RVUs were calculated for
each procedure by summing, for all
specialties providing the procedure, the
product of each specialty’s risk factor
times the proportion of total service
count for that procedure provided by
the specialty. This number was then
multiplied by the procedure’s work
RVUs to account for differences in risk-
of-service (ROS) among procedures. If
ROS differences were not recognized, all
services performed exclusively by a
given specialty would have the same
resource-based malpractice RVUs, even
though they might vary considerably in
effort, difficulty, total payment, and
their contribution to that specialty’s

malpractice liability. Since work RVUs
reflect differences in time, intensity, and
difficulty among procedures and are
generally accepted as accurate, we
proposed them as the best available
proxy for determining ROS. To attain
budget neutrality as required by law, the
total new fee schedule resource-based
malpractice RVUs were compared to the
total current charge-based malpractice
RVUs, and the appropriate adjustment
was made to retain the same total
malpractice RVUs.

We proposed to add a new
§414.22(c)(3) (Relative value units
(RVUs)) to specify that, for services
furnished in the year 2000 and
subsequent years, the malpractice RVUs
are based on the relative malpractice
insurance resources for each service.

A more detailed explanation of our
methodology can be found in the July
22,1999 proposed rule (64 FR 39610).

We received the following comments
on our proposed resource-based
malpractice RVUs:

Comment: Many commenters agreed
that our methodology was generally
reasonable and that malpractice risk-of-
service (ROS) differences among
procedures must be taken into account.
While understanding that we used work
RVUs to reflect the malpractice ROS
differences because we could not find a
better proxy, they commented that work
RVUs may not be the best proxy to use
for ROS and suggested that we work
with the medical community to find a
better alternative.

Response: As we stated in the July
1999 proposed rule, we realize that
work RVUs may not be the perfect proxy
to reflect malpractice ROS differences. It
is the best proxy available at this time.
We will be happy to work with the
medical community to find a better
alternative and welcome any
suggestions.

Comment: The most frequently
recurring comment was that, while the
law requires that we use the most recent
available data, the data used (1993
through 1995 malpractice premiums) is
outdated and does not accurately reflect
current malpractice premiums.
Commenters suggested that we delay
implementation of the resource-based
malpractice RVUs until more recent
data can be collected. If delay is not an
option, the commenters requested that
the resource-based malpractice RVUs be
considered interim subject to change,
when more recent data are collected and
verified.

Response: We used the 1993 through
1995 data because they were readily
available. Moreover, we believe the use
of these data are reasonable because it
is our understanding that malpractice
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insurance premiums have been
relatively stable in the 1990s. The law
requires us to implement the new
malpractice RVUs in 2000. However, we
do agree that the RVUs should be
considered interim until they can be
verified by more recent data.

Comment: Some commenters stated
that using two risk factors, surgical and
nonsurgical, and applying the surgical
risk factor to surgical services performed
by a specialty, and the lower
nonsurgical risk factor to the
nonsurgical services performed by the
specialty, does not recognize that
physicians typically perform a wide
range of services and that their
malpractice costs are spread across the
whole range. Since a physician’s
malpractice premium is usually
determined by the higher risk services
performed, the commenters state that
the higher risk factor should be applied
to the whole range of services. OBGYN
specialties felt particularly strongly
about this issue, stating that over 80
percent of OBGYNs do both obstetrics
and gynecology, and that even if a
physician only does a very minimal
number of deliveries a year he or she
will pay the much higher obstetric
premium.

Response: It is true that, for an
individual physician in a specialty with
different risk factors depending upon
whether or not the physician performs
surgery, the physician’s malpractice
premium will probably be based upon
the higher risk services, depending
upon the policies of the individual
insurer. (For obvious surgical
specialties, for example, general surgeon
and thoracic surgeon, there is only one
risk factor and this is applied to all
services performed by that specialty.)
The purpose of the resource based
malpractice RVUs is not to guarantee
each physician an absolute return of his
or her malpractice costs. It is rather to
construct malpractice RVUs based on
the relative malpractice costs among
services. We believe it is reasonable to
use the lower risk factor for the values
of the lower risk non-surgical services
and to allocate the higher relative values
to the higher risk services that cause
them. In the case of OBGYN services,
the higher obstetric premiums and risk
factor were used for services that were
clearly obstetrical services which drive
these premiums, while the lower
gynecology risk factor was used for all
other services. This also seems
consistent with support from many
commenters that we use a risk of service
adjuster for each service, as discussed
earlier.

Comment: Several commenters
generally agreed with our policy of

retaining the existing malpractice RVUs
for codes with zero work RVUs
(generally the technical component (TC)
of diagnostic tests) rather than making
them zero (as they would have been if
we multiplied the premium-based RVUs
by the work RVUs as our risk-of-service
methodology provides). Some
commenters pointed out that retaining
the existing values leaves them charge
based, however, and suggested that we
work with the physician community to
find an alternative proxy to work RVUs
to use to adjust for risk-of-service. Some
commenters suggested that we merely
leave the work multiplication step out
of the calculation. One commenter
suggested that we use the non-physician
clinical labor from the practice expense
Clinical Practice Expert Panels (CPEPS).
It was also pointed out that by retaining
the present malpractice values for the
TCs and applying our methodology to
the professional component (PC) and
the global fee, we created anomalies
when the value of one of the parts, the
TC, was greater than the value of the
whole, the global fee.

Response: As stated in the proposed
rule, we welcome suggestions
concerning a different proxy than work
to use to reflect ROS differences among
services with no work RVUs. We
considered eliminating the work
multiplication step, but did not accept
this for the reason mentioned in the
proposed rule: that without adjusting for
ROS all services performed solely or
almost solely by a specialty would have
the same malpractice RVUs without
regard to the different risks they may
entail. We will consider all suggestions
including using the CPEP data and may
propose additional refinements in a
future proposed rule. In addition, we
have corrected the global PC and TC
anomaly. Instead of separately
calculating global values using our
methodology, we have added the PC
and TC to obtain the global value,
because that value by definition is the
sum of its TC and PC parts.

Comment: Cardiologists commented
that the two-tiered surgical breakdown
was inadequate to reflect cardiologists’
malpractice costs because some of their
services (for example, angioplasties and
cardiac catherization) do not neatly fall
into either category, and that more
categories than just surgery or
nonsurgery are required. They also
stated that we did not clearly define
what are surgical and nonsurgical
services.

Response: As mentioned in the
proposed rule we acknowledge that
insurers vary as to categories of
physician risk classifications. However,
we believe that the major determinants

of malpractice premiums are physician
specialty and whether or not the
physician performs surgery. We believe
that our two risk factor methodology is
generally adequate. Our proposed
methodology was based on the CPT
definition of surgery as a way to identify
specific codes to be considered surgery
or nonsurgery. We applied the surgical
risk factors to services in the surgery
section of CPT, codes 10000 through
69999, and the nonsurgical risk factors
to all other services. After considering
this comment, we acknowledge that the
cardiological procedures they
mentioned are quite invasive and more
akin to surgery than most non-surgical
services. We are, therefore, applying the
higher cardiology surgical risk factor to
the following cardiology catheterization
and angioplasty codes: 92980 to 92998
and 93501 to 93536. Since all
malpractice RVUs are considered to be
interim, we welcome additional
comments concerning other codes
which should be considered as surgery
for these purposes.

Comment: Some commenters objected
to our basing the resource-based
malpractice RVUs on premium data for
20 specialties with other specialties
being crosswalked to these 20
specialties. They stated that the RVUs
should be based on actual data for all
specialties. Some believed that it was
particularly inappropriate to crosswalk
non-physician specialties to the “all
physician’ category.

Response: There are about 100
recognized specialties in our payment
records. We do not believe it is
practical, possible, or necessary to
collect actual malpractice premium data
on all these specialties. The 20
specialties most prominent in the data
represent over 80 percent of physician
fee schedule payments. The shares of
payments of many of the other
specialties for a specific service are
extremely small and thus have virtually
no effect on the specialty share-
weighted calculation. As discussed in
the proposed rule, insurers create their
own risk classes generally using ISO
codes. We mapped all specialties to the
risk classes of St. Paul Companies, one
of the oldest and largest malpractice
insurers. These risk classes include
multiple specialties that represent
similar malpractice risk. To our
knowledge, no insurer has established
risk classes for each of the almost 100
Medicare specialties.

Comment: Some commenters objected
to our computing the malpractice RVUs
for a service by weight-averaging the
risk factors for all specialties providing
the service. They state that this rewards
the specialties with the lowest risk
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factors and punishes the specialties
with the highest risk factors.

Response: The basic principle
underlying the physician fee schedule is
that the relative value for a service
represents the resources required to
provide the typical service for all
physicians providing the service.
Indeed, the law specifically prohibits
any specialty payment differential. The
RVUs are intended to reflect the relative
resources required to provide the
service compared to other services.
Computing resource-based malpractice
RVUs for a service by weight-averaging
the relative costs of all specialties
providing the service is not intended to
reward or punish a particular specialty
but to reflect average costs across all
specialties providing the service and is
entirely in keeping with the basic
principles underlying the fee schedule.

Comment: Radiology groups
commented that, while both the TC and
PC of radiology diagnostic tests contain
malpractice RVUs, current and
proposed malpractice RVUs are
generally much higher for the TC than
for the PC. They state that the
radiologist supervising or interpreting
the test bears the malpractice
responsibility and believe that all or the
bulk of malpractice RVUs currently in
the TC should be moved to the PC.

Response: We disagree with the
commenters. The total TC RVUs
(practice expense and malpractice) for
the TC of radiology diagnostic tests
represent the expenses required to
perform the test—equipment, supplies,
and technicians plus malpractice
insurance. The total PC RVUs (work,
practice expense and malpractice)
represent only the interpretation of the
test by the physician. In general, the
current TC RVUs for radiology services
are significantly higher than the PC
RVUs because of the very expensive
equipment, supplies and other costs.
The malpractice RVUs are generally
split in similar proportion between PC
and TC as the practice expense RVUs.
In cases where the physician or group
provides both the TC and PC and bills
for both components, the split is not a
significant issue since the physician or
group would receive the total payment.
In many cases, the TC is provided by an
entity—hospital or free standing
imaging center—other than the
physician providing the interpretation.
The entity providing the TC, which
includes a supervising physician who is
most likely a radiologist, assumes the
risk, such as excessive irradiation of the
patient, of providing the TC. We can
think of no reason to transfer any
portion of malpractice RVUs from the
entity (including a supervising

physician) providing the majority of the
service, the TC, to a physician who is
providing only the interpretation. The
malpractice liability associated with
interpreting the test is reflected in the
PC malpractice RVUs.

Comment: One commenter stated that
certain allergy and immunotherapy
codes (95145 through 95170, 95010, and
95015) should not have zero malpractice
RVUs as these codes contain work
RVUs.

Response: We agree that all services
with physician work RVUs contain
some potential malpractice liability and
expense. This error occurred because we
rounded to zero in our computation. We
have given them a malpractice value of
0.01 RVU.

Comment: Some commenters stated
that we should base the resource-based
malpractice RVUs on actual closed
claims data as recommended by
MEDPAC and discussed in the proposed
July 1999 proposed rule. MEDPAC again
recommended this approach in its
comments and stated that some insurers
maintain a data base relating
malpractice claims to ICD-9 codes and
that software is available to crosswalk
ICD-9 to CPT codes. MEDPAC also
commented that in using only the costs
of malpractice premiums that we failed
to factor into the malpractice RVUs the
“* * *|oss of reputation* * *” that a
physician incurs from malpractice
claims. MEDPAC also indicated that
“* * * psychological costs of
professional liability are very important
to physicians.”

Response: As stated in the proposed
rule, we do not believe that closed
claims data linking malpractice claims
to CPT codes are widely available across
the country for all or even a significant
portion of the 7000 plus CPT codes paid
under the physician fee schedule. If any
such data are available, we expect they
are for a very few codes on a limited
geographical basis. Our coding experts
tell us it is not possible to crosswalk
ICD-9 codes to an individual CPT code
with any degree of accuracy. The statute
requires that the new malpractice
system be based on the malpractice
expense resources involved in
furnishing the service. We believe that
the physician’s malpractice premium
best reflects the malpractice expense.
We do not believe that any loss of a
physician’s reputation from a
malpractice claim would be related to
the statutory requirement to base
malpractice RVUs on the malpractice
resources involved in furnishing the
service; we do not believe that this
intangible ““loss” represents a resource
used in furnishing a service. Indeed, we
do not see how loss of reputation and

psychological costs can be quantified.
We encourage MEDPAC to further
develop their idea, particularly as it
relates to the statutory requirement, and
submit their further analysis in
comments to future physician fee
schedule notices.

Comment: Some neurologists listed
five codes (95829, 95920, 95955, 95961,
and 95962) assigned the neurology non-
surgical risk factor that they believe are
surgical services and should be assigned
the higher neurology surgical risk factor.

Response: Our medical consultants
believe that these are not surgical
services and no evidence was presented
that these services result in higher
malpractice premiums for neurologists.
At this time, we will continue to apply
the non-surgical risk factor to these
services. We will reconsider this
decision should evidence be presented
that performance of these services
results in higher malpractice premiums.

Comment: Some neurosurgeons
commented that the real effect of
malpractice changes on neurosurgeons
is masked by comparing estimated year
2000 allowed charges to 1999 allowed
charges, thereby ignoring the effect on
the malpractice RVU pool of the
rebasing of the MEI from 1998 to 1999.
They further commented that, while
comparing 2000 to 1999 malpractice
RVUs for neurosurgical procedures
shows significant increases, comparing
2000 to 1998 malpractice RVUs will
substantially reduce or eliminate these
increases. They also stated that, while
the updated MEI showed that the
average malpractice expense
represented 3.2 percent of gross income
across all physician specialties,
neurosurgeons have much higher
malpractice expenses of about 7 percent
of gross income. Neurosurgeons
submitted a detailed methodology that
they suggested might be used as an
alternative to our proposed
methodology.

Response: The MEI was rebased in
1999 to reflect more recent (1997 as
compared to 1989) data from the AMA’s
Socioeconomic Monitoring Survey
(SMS) on physician income and
expenses. The more recent data
indicated that malpractice expenses
across all physician specialties as a
percentage of gross income had shrunk
from 4.8 to 3.2 percent. In order to
reflect these more recent data in the
physician fee schedule, the pool of
malpractice RVUs was reduced from 4.8
to 3.2 percent of total RVUs. We made
this change on a budget-neutral basis:
the 1.6 percentage points were
redistributed among the work and
practice expense RVUs. We always
show impacts relative to current law,
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regulations and policies; therefore,
comparing 2000 to 1999 changes was
not done to mask the effects of previous
changes but was consistent with past
practices. The effects of proposed 2000
malpractice RVUs were thus compared
to existing 1999 levels. We agree that
malpractice expenses of neurosurgeons
are generally higher than the overall
average 3.2 percent of gross income for
all physicians. An examination of high
volume codes performed primarily by
neurosurgeons shows that the new
resource-based malpractice RVUs range
from about 6 percent of the total 1999
transition RVUs to about 9 percent of
fully implemented total 2002 RVUs for
a given service. We are examining the
alternative methodology suggested by
the neurosurgeons and will consider it
along with other alternatives during
future refinement of malpractice RVUs.

Comment: Several surgical specialties
commented that many of the “winners”
under our proposal are relatively low-
risk specialties (for example,
nephrology, general practice, and family
practice) with relatively low malpractice
premiums, while many of the “losers”
are high-risk specialties (for example,
cardiac surgery and thoracic surgery)
with relatively high malpractice
premiums. While acknowledging that
the gains or losses are minor, usually
less than 1 percent, they state that the
results are counter-intuitive and do not
match clinical practice experience.
Some believe that this is a continuation
of a HCFA bias in favor of primary care
specialties at the expense of surgical
specialties.

Response: We do not agree that the
results are counter-intuitive or reflect
any intentional bias. The impacts
compare a new resource-based system
with an existing charge-based system.
The systems are on totally different
bases. All the results show is what
provided the Congress with the impetus
to create the resource-based physician
fee schedule in the OBRA 1989 and
expand it in subsequent legislation:
charges for physicians’ services did not
accurately reflect the relative resources
required to provide the services. While
over the course of the development of
the fee schedule, the changes to a
resource-based system did generally
increase payments for primary care
services relative to surgical services, it
was because this was indicated by the
resource input data and not as a result
of any intentional HCFA bias.

Result of Evaluation of Comments:
After careful examination of comments,
we are adopting our proposal that new
resource-based malpractice RVUs
calculated using the methodology
described in the July 1999 proposed rule

will become effective in 2000. We have
modified our proposal to identify
certain services as surgery for purposes
of applying specialty risk factors to
individual services. These RVUs can be
found in Addendum B.

B. Resource-Based Practice Expense
Relative Value Units

1. Resource-Based Practice Expense
Legislation

Section 121 of the Social Security Act
Amendments of 1994 (Public Law 103—
432), enacted on October 31, 1994,
required us to develop a methodology
for a resource-based system for
determining practice expense RVUs for
each physician’s service beginning in
1998. The legislation specifically
required that, in implementing the new
system of practice expense RVUs, we
must apply the same budget-neutrality
provisions that we apply to other
adjustments under the physician fee
schedule.

The BBA was enacted on August 5,
1997, before publication of the October
1997 final rule (62 FR 59103). Section
4505(a) of the BBA delayed the effective
date of the resource-based practice
expense RVUs until January 1, 1999. In
addition, the BBA provided for the
following revisions in the requirements
to change from charge-based practice
expense RVUs to resource-based RVUs.

Instead of paying for all services
entirely under a resource-based RVU
system in 1999, section 4505(b) of the
BBA provided for a 4-year transition
period. The practice expense RVUs for
the year 1999 will be the sum of 75
percent of charge-based RVUs and 25
percent of the resource-based RVUs. For
the year 2000, the percentages will be 50
percent charge-based RVUs and 50
percent resource-based RVUs. For the
year 2001, the percentages will be 25
percent charge-based RVUs and 75
percent resource-based RVUs. For
subsequent years, the RVUs will be
totally resource-based.

Section 4505(e) of the BBA provided
that, in 1998, the practice expense RVUs
would be adjusted for certain services in
anticipation of the implementation of
resource-based practice expenses
beginning in 1999. Thus, practice
expense RVUs for office visits were
increased. For other services whose
practice expense RVUs exceeded 110
percent of the work RVUs and which
were furnished less than 75 percent of
the time in an office setting, the 1998
practice expense RVUs were reduced to
a number equal to 110 percent of the
work RVUs. This limitation did not
apply to services that had proposed
resource-based practice expense RVUs

in the June 18, 1997 proposed rule (62
FR 33196) that increased from their
1997 practice expense RVUs. The
procedure codes affected and the final
RVUs for 1998 were published in the
October 31, 1997 final rule (62 FR
59103).

Section 4505(d)(3) also required that a
proposed rule be published by May 1,
1998, with a 90-day comment period. A
final rule was published on November
2, 1998, (63 FR 58816) and the
transition began on January 1, 1999.

The BBA also required that we
develop new resource-based practice
expense RVUs. In developing these new
practice expense RVUs, section
4505(d)(1) required us to—(1) use, to the
maximum extent practicable, generally
accepted accounting principles that
recognize all staff, equipment, supplies,
and expenses, not just those that can be
tied to specific procedures, and use
actual data on equipment use and other
key assumptions; (2) consult with
organizations representing physicians
regarding the methodology and data to
be used; and (3) develop a refinement
process to be used during each of the
four years of the transition period.

2. Current Methodology for Computing
Practice Expense Relative Value Units

Effective with services furnished after
January 1, 1999, we established a new
methodology for computing resource-
based practice expense RVU that uses
the two significant sources of actual
practice expense data we have
available—the Clinical Practice Expert
Panel (CPEP) data and the American
Medical Association’s (AMA’s)
Socioeconomic Monitoring System
(SMS) data. This methodology is based
on an assumption that current aggregate
specialty practice costs are a reasonable
basis for establishing initial estimates of
relative resource costs of physicians’
services across specialties. It then
allocates these aggregate specialty
practice costs to specific procedures
and, thus, can be seen as a “top-down”
approach. The following summarizes
the general methodology used. (For
more specific information refer to the
June 5, 1998 proposed rule (63 FR
30826) and the November 1998 final
rule with comment (63 FR 58816).)

Practice Expense Cost Pools

We used actual practice expense data
by specialty, derived from the 1995
through 1997 SMS survey data, to create
six cost pools: administrative labor,
clinical labor, medical supplies, medical
equipment, office supplies, and all other
expenses. There were three steps in the
creation of the cost pools. They are as
follows:
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(Step 1) We used the AMA’s SMS
survey of actual cost data to determine
practice expenses per hour by cost
category. The practice expense per hour
for each physician respondent’s practice
was calculated as the practice expenses
for the practice divided by the total
number of hours spent in patient care
activities by the physicians in the
practice.

(Step 2) We determined the total
number of physician hours, by
specialty, spent treating Medicare
patients. This was calculated from
physician time data for each procedure
code and the Medicare claims data.

(Step 3) We then calculated the
practice expense pools by specialty and
by cost category by multiplying the
practice expenses per hour for each
category by the total physician hours.

For services with work RVUs equal to
zero (including the TC of services with
PC and TC), we created a separate
practice expense pool using the average
clinical staff time from the CPEP data
(since these codes by definition do not
have physician time), and the “all
physicians’ practice expense per hour.

Cost Allocation Methodology

For each specialty, we separated the
six practice expense pools into two
groups, direct costs and indirect costs,
and used a different allocation basis for
each group.

* For direct costs, which include
clinical labor, medical supplies, and
medical equipment, we used the CPEP
data as the allocation basis.

For the separate practice expense pool
for services with work RVUs equal to
Zero, We are using, as an interim
measure, 1998 practice expense RVUs to
allocate the direct cost pools (clinical
labor, medical supplies and medical
equipment).

Also, for all radiology services that are
assigned work RVUs, we used the 1998
practice expense RVUs as an interim
measure to allocate the direct practice
expense cost pool for the specialty of
radiology. For all other specialties that
perform radiology services that are
assigned work RVUs, we used the CPEP
data for radiology services in the
allocation of that specialty’s direct
practice expense cost pools.

¢ For indirect costs, which include
administrative labor, office expenses,
and all other expenses, we used the total
direct costs or the 1998 practice expense
RVUs, as described above, in
combination with the physician fee
schedule work RVUs, to allocate the
cost pools. We converted the work
RVUs to dollars using the Medicare CF
(expressed in 1995 dollars for
consistency with the SMS survey years).

» For procedures performed by more
than one specialty, the final procedure
code allocation was a weighted average
of allocations for the specialties that
perform the procedure, with the weights
being the frequency with which each
specialty performs the procedure on
Medicare patients.

Other Methodological Issues

» Global Practice Expense Relative
Value Units

For services with the PC and TC paid
under the physician fee schedule, the
global practice expense RVUs are set
equal to the sum of the PC and TC.

» Practice Expenses per Hour
Adjustments and Specialty Crosswalks

Since many specialties identified in
our claims data did not correspond
exactly to the specialties included in the
practice expenses tables from the SMS
survey data, it was necessary to
crosswalk these specialties to the most
appropriate SMS specialty category. We
also made the following adjustments to
the practice expense per hour data (the
rationale for these adjustments is
explained in the November 1998
proposed rule (63 FR 58817):

+ For the specialty of “oncology” we
set the medical materials and supplies
practice expense per hour equal to the
“all physician’ medical materials and
supplies practice expenses per hour.

+ We based the administrative
payroll, office, and other practice
expenses per hour for the specialties of
“physical therapy” and “occupational
therapy” on data used to develop the
salary equivalency guidelines for these
specialties. We set the practice expense
per hour for the direct cost categories
equal to the “all physicians” practice
expense per hour from the SMS survey
data.

+ We derived the resource-based
practice expense RVUs for codes
performed by audiologists from the
practice expenses per hour of the other
specialties that perform these codes.

+ For the specialty “emergency
medicine’” we used the “all physician”
practice expense per hour to create
practice expense cost pools for the
categories “‘clerical payroll” and “‘other
expenses.”

+ For the specialty “podiatry” and
the specialty of “maxillofacial
prosthetics’”” we used the “all
physician” practice expenses per hour
to create the practice expense pool.

+ For the specialty “pathology”” we
removed the supervision and autopsy
hours reimbursed through Part A of the
Medicare program from the practice
expense per hour calculation.

» Time Associated with the Work
Relative Value Units

The time data resulting from the more
current RUC refinement of the work
RVUs have been, on the average, 25
percent greater than the time data
obtained by the original Harvard
research team for the same services in
1992. We adjusted the Harvard research
team’s time data by comparisons within
families of CPT codes in order to ensure
consistency between these data sources
and fairness to those services not yet
valued by the RUC.

For services with no assigned
physician times, such as dialysis,
physical therapy, psychology and many
radiology and other diagnostic services,
we calculated estimated total physician
times based on work RVUs, maximum
clinical staff time for each service as
shown in the CPEP data, or the
judgment of our clinical staff.

We calculated the time for the
anesthesia CPT codes 00100 through
01996 using the base and time units
from the anesthesia fee schedule and the
Medicare allowed claims data.

3. Refinement
Background

Section 4505(d)(1)(C) of the BBA
requires us to develop a refinement
process to be used during each of the
four years of the transition period. In the
June 1998 proposed rule (63 FR 30822)
and the November 2, 1998 final rule (63
FR 58818) we set out the parameters for
a refinement process and indicated that
RVUs for all codes would be considered
interim for 1999 and for future years
during the transition period.

As part of the initial refinement
process, in the November 1998 final
rule, we outlined the steps we are
undertaking to resolve the outstanding
general methodological issues. These
steps include the establishment 