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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 85, and 86
[AMS-FRL-5938-8]
RIN 2060-AF75

Control of Air Pollution From New
Motor Vehicles and New Motor Vehicle
Engines: State Commitments to
National Low Emission Vehicle
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Today EPA is finalizing the
necessary federal regulations for a
voluntary clean car program called the
National Low Emission Vehicle
(““National LEV”’) program, which is
designed to reduce smog and other
pollution from new motor vehicles. The
program will come into effect only if the
northeastern states (members of the
Ozone Transport Commission or
“OTC”) and the auto manufacturers sign
up for it. The National LEV regulations
allow manufacturers to commit to meet
tailpipe standards for cars and light
light-duty trucks that are more stringent
than EPA can mandate. Manufacturers
have said they would be willing to
commit to the program if the OTC States
also make binding commitments to the
program. Once the program comes into
effect, it would be enforceable in the
same manner as any other federal new
motor vehicle program.

After spending years helping to
develop the program, the OTC States
and the auto manufacturers must now
decide whether to commit to it and
allow the country to benefit from
significant reductions in pollution.
National LEV would also achieve the
same (or better) emission reductions in
the Ozone Transport Region (OTR) as
would OTC State adopted new motor
vehicle programs. Under National LEV
there would be substantial
harmonization of federal and California
new motor vehicle standards and test
procedures, which would enable
manufacturers to design and test
vehicles to one set of standards
nationwide. The program would
demonstrate how cooperative,
partnership efforts can produce a
smarter, cheaper program that reduces
regulatory burden while increasing
protection of the environment and
public health.

DATES: This regulation is effective
January 7, 1998. The information
collection requirements contained in
this rule has been approved by the

Office of Management and Budget
(OMB) and has an assigned OMB
control number of 2060—0345.
ADDRESSES: Materials relevant to this
final rule have been placed in Public
Docket No. A-95-26. The docket is
located at the Air Docket Section, U.S.
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460
(Telephone 202—260-7548; Fax 202—
260-4400) in Room M-1500, Waterside
Mall, and may be inspected weekdays
between 8:00 a.m. and 5:30 p.m. A
reasonable fee may be charged by EPA
for copying docket materials. For further
information on electronic availability of
this final rule, see the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT: Karl
Simon, Office of Mobile Sources, U.S.
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460.
Telephone (202) 260-3623; Fax (202)
260-6011; e-mail
simon.karl@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
Regulated entities

Entities potentially regulated by this
action are those that manufacture and
sell motor vehicles in the United States.
Regulated categories and entities
include:

Examples of regu-

Categary lated entities

New motor vehicle
manufacturers.

INdustry ......cocoevevieene

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
activities are regulated by this action,
you should carefully examine the
applicability criteria in §86.1701-99. If
you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Obtaining Electronic Copies of the
Regulatory Documents

The preamble, regulatory language,
response to comments document, and
other related documents are also
available electronically from the EPA
Internet Web site. This service is free of
charge, except for any cost you already
incur for internet connectivity. The
electronic Federal Register version is
made available on the day of

publication on the primary Web site
listed below. The EPA Office of Mobile
Sources also publishes Federal Register
notices and related documents on the
secondary Web site listed below.

1. http://www.epa.gov/docs/fedrgstr/
EPA-AIR/ (either select desired date or
use Search feature)

2. http://www.epa.gov/OMSWWW/
lev-nlev.htm

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc. may occur.

l. Outline

The preamble is organized into the
following sections.

I. Outline
1. Background
I11. National LEV Start Date
1V. National LEV Will Produce Larger VOC
and NOx Emission Reductions in the
OTR Compared to OTC State Adopted
Section 177 Programs
V. OTC State Commitments
A. Duration of OTC State Commitments
and of the National LEV Program
B. Timing of OTC State Commitments,
Manufacturer Opt-Ins, and EPA Finding
that National LEV is in Effect
C. OTC State Commitments, Manufacturer
Opt-Ins, and EPA Finding that National
LEV is in Effect
1. Initial Opt-In by OTC States
2. Manufacturer Opt-Ins
3. EPA Finding that National LEV is in
Effect
4. SIP Revisions
VI. Incentives for Parties to Keep
Commitments to Program
A. Offramp for Manufacturers for OTC
State Violation of Commitment
1. OTC State No Longer Accepts National
LEV as a Compliance Alternative
2. OTC State Fails to Submit SIP Revision
Committing to National LEV
3. OTC State Submits Inadequate SIP
Revision Committing to National LEV
4. OTC State Without an Existing ZEV
Mandate Adopts a Backstop ZEV
Mandate
B. Offramp for Manufacturers if OTC State
or Manufacturer Legitimately Opts Out
of National LEV
C. Offramp for Manufacturers for EPA
Failure to Consider In-Use Fuel Issues
D. Offramps for OTC States
1. Manufacturer Opt-Out
2. Periodic Equivalency Determination
E. Lead Time Under Section 177
VII. National LEV Will Produce Creditable
Emissions Reductions Because it is
Enforceable
A. OTC States Will Keep Their
Commitments to National LEV
B. It is Unlikely That National LEV Would
Be Found Not to Produce Emission
Reductions Equivalent to OTC State
Section 177 Programs
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C. EPA is Unlikely to Fail to Consider In-
Use Fuels Issues Upon a Manufacturer’s
Request

VIII. Additional Provisions

A. Early Reduction Credits for Northeast
Trading Region

B. Calculation of Compliance with Fleet
Average NMOG Standards

C. Certification of Tier 1 Vehicles in a
Violating State

D. Provisions Relating to Changes to Stable
Standards

E. Nationwide Trading Region

F. Elimination of Five-Percent Cap on Sales
of Tier 1 Vehicles and TLEVs in the OTR

G. Technical Corrections to Final
Framework Rule

H. Clarifications to Final Framework Rule

1. Operation of National LEV Vehicles on
In-Use Fuels

2. Clarification of Banking and Trading
Provisions

3. Recordkeeping Requirements

I1X. Supplemental Federal Test Procedures

A. Background

B. Elements of the CARB Proposal and

Applicability Under National LEV
. Test Procedure
. Emission Standards
. LEVs and ULEVs
. Tier 1 Vehicles and TLEVs
. Implementation Schedule
. Implementation Compliance
X. Administrative Requirements

A. Administrative Designation

B. Regulatory Flexibility

C. Unfunded Mandates Reform Act

D. Congressional Review of Agency
Rulemaking

E. Reporting and Recordkeeping
Requirements

F. Effective Date

Xl. Judicial Review
XII. Statutory Authority

APWTO® N

I1. Background

Today’s Final Rule (FRM) is another
step towards a voluntary clean car
program (“‘National LEV”’) that can help
control emissions nationwide as well as
in the northeastern states. As discussed
in previous Federal Register notices,?
there have been a number of regulatory
and other steps in the development of
this program. Today’s notice concludes
the federal regulatory steps necessary to
set up the voluntary clean car program,
which will then come into effect if the
auto manufacturers and the OTC States

1 Although this section contains a brief summary
of the National LEV program and the process that
led up to it, this notice assumes that the reader has
an in-depth understanding of the National LEV
program and is familiar with the previous National
LEV rulemaking notices (i.e., the August, 1997,
Supplemental Notice of Proposed Rulemaking
(SNPRM); the October, 1995, Notice of Proposed
Rulemaking (NPRM); and the June, 1997, Final
Framework Rule cited in n.2). Readers should
review those documents for in-depth discussion of
the program, the process and other background
information.

2 See 60 FR 4712 (Jan. 24, 1995), 60 FR 52734
(Oct. 10, 1995); 62 FR 31192 (June 6, 1997); 62 FR
44754 (Aug. 22, 1997).

commit to it. In June of this year, EPA
published a final rule setting forth the
framework for the program, including
the specific standards that would apply
to new motor vehicles if manufacturers
opted in. See 62 FR 31192 (June 6, 1997)
(“Final Framework Rule”). Today’s rule
finalizes the regulations for the National
LEV program. It is now up to the OTC
States and the auto manufacturers to
determine whether the program will
come into effect.

Under the National LEV program,
auto manufacturers will have the option
of agreeing to comply with tailpipe
standards that are more stringent than
EPA can mandate prior to model year
(MY) 2004. Once manufacturers commit
to the program, the standards will be
enforceable in the same manner that
other federal motor vehicle emissions
control requirements are enforceable.
See the Final Framework Rule at 62 FR
31201-31223 for a detailed discussion
of the program structure, tailpipe and
related standards, and legal authority for
and enforceability of National LEV.
Manufacturers have indicated their
willingness to volunteer to meet these
tighter emissions standards if EPA and
the northeastern states (i.e., those in the
Ozone Transport Commission (OTC) or
the “OTC States’) agree to certain
conditions, including providing
manufacturers with regulatory stability
and reducing regulatory burdens by
harmonizing federal and California
motor vehicle emissions standards.

The National LEV program has been
developed through an unprecedented,
cooperative effort by the OTC States,
auto manufacturers, environmentalists,
fuel providers, EPA and other interested
parties. The OTC States and
environmentalists provided the
opportunity for this cooperative effort
by pushing for adoption of the
California Low Emission Vehicle (CAL
LEV) program throughout the northeast
Ozone Transport Region (OTR). Under
EPA'’s leadership, the states, auto
manufacturers, environmentalists, and
other interested parties then embarked
on a process to develop a voluntary
National LEV program, a process
marked by extensive public
participation and a focus on joint
problem solving. See the Final
Framework Rule at 62 FR 31199 and the
NPRM at 60 FR 52739-52740 for further
discussion of public participation in the
National LEV decision making process.

National LEV will provide public
health and environmental benefits by
reducing air pollution nationwide. Both
inside and outside the OTR, National
LEV will reduce ground level ozone, the
principle harmful component in smog,
as well as emissions of other pollutants,

including particulate matter (PM),
benzene, and formaldehyde. The Final
Framework Rule contains a substantive
discussion on the health and
environmental benefits of the National
LEV program. See 62 FR 31195. EPA has
determined that the National LEV
program will result in emissions
reductions in the OTR that are
equivalent to or greater than the
emissions reductions that would be
achieved through adoption of the CAL
LEV program in the OTR. National LEV
will also provide manufacturers
regulatory stability and reduce
regulatory burden by harmonizing
federal and California motor vehicle
standards. This will reduce testing and
design costs for motor vehicles, as well
as allow more efficient distribution and
marketing of vehicles nationwide. See
the Final Framework Rule at 60 FR
31195-31197 and 31224 for further
discussion of the benefits of the
National LEV program.

In addition to the national public
health benefits that would result from
National LEV, the program has been
motivated largely by the OTC’s efforts to
reduce motor vehicle emissions either
by adoption of the CAL LEV program
throughout the OTR or by adoption of
the National LEV program. One of the
OTC States’ efforts was a petition the
OTC filed with EPA. On December 19,
1994, EPA approved this petition,
which requested that EPA require all
OTC States to adopt the CAL LEV
program (called the Ozone Transport
Commission Low Emission Vehicle
(OTC LEV) program). See 60 FR 4712
(January 24, 1995) (“OTC LEV
Decision’). See the Final Framework
Rule at 60 FR 31195 for a summary of
EPA’s decision. In March, 1997, the U.S.
Court of Appeals for the District of
Columbia affirmed states’ rights to adopt
the CAL LEV program, but reversed
EPA’s decision requiring the OTC States
to do so. Virginia v. EPA, 108 F.3d 1397
(D.C. Cir. 1997). Some, but not all, OTC
States have adopted CAL LEV programs
to date.

Given statutory constraints on EPA,
National LEV will be implemented only
if it is agreed to by the OTC States and
the auto manufacturers. EPA does not
have authority to force either the OTC
States or the manufacturers to sign up
to the program. EPA cannot require the
auto manufacturers to meet the National
LEV standards, absent the
manufacturers’ consent, because section
202(b)(1)(C) of the Clean Air Act (CAA,
or “the Act”) prevents EPA itself from
mandating new exhaust standards
applicable before model year 2004. The
auto manufacturers have indicated that
they would be willing to opt into
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National LEV only if the OTC States
make certain commitments, including
committing to allow the manufacturers
to comply with National LEV in lieu of
certain CAL LEV programs adopted
under section 177 of the CAA (Section
177 Programs). EPA cannot require the
OTC States to make such commitments
(although EPA can issue regulations to
help make the commitments
enforceable). Thus, National LEV cannot
come into effect absent the agreement of
the auto manufacturers and the OTC
States.

Over the past several years, the OTC
States and the auto manufacturers have
conducted negotiations to develop an
agreement on National LEV to be
contained in a Memorandum of
Understanding (MOU). The parties have
reached agreement on most provisions
of the National LEV program. Each side
has sent EPA an MOU that it has
initialed, indicating its agreement with
the National LEV program as contained
in that Memorandum of
Understanding.3 Although there are
differences in the two Memoranda, they
show that agreement has been reached
between the OTC States and the auto
manufacturers on most of the provisions
of the National LEV program. Based on
the MOU s provided to the Agency, EPA
issued the Final Framework Rule on
June 6, 1997, setting the framework for
and describing most of the elements of
the National LEV program.

Although the parties had hoped to
jointly sign a comprehensive MOU
affirming their mutual agreement on the
National LEV program, the parties now
agree that further discussions are
unlikely to result in resolution of the
last outstanding issues. Nonetheless,
EPA and the parties believe that
National LEV would provide substantial
public health and environmental
benefits. Failure to come to agreement
on a National LEV program would be a
significant lost opportunity to improve
the nation’s air quality.

EPA believes there is sufficient
common ground between the parties to
provide a basis for a National LEV
program to which all parties could agree
to opt into. EPA believes that finalizing
a program for the OTC States and
manufacturers to evaluate as a whole
presents the greatest likelihood that the
country will achieve the benefits of
National LEV, on which many
stakeholders worked hard over the
years. EPA encourages the auto
manufacturers and OTC States to opt in
so the country does not lose the
significant benefits of National LEV.

3See Docket No. A—95-26, IV-G-31 and IV-G—
34.

Today'’s final rule (FRM) finalizes
regulations on issues relating to how the
OTC States will voluntarily opt in to the
National LEV program and commit to
allow motor vehicle manufacturers to
comply with the National LEV program
in lieu of state Section 177 Programs.
These issues include the duration of the
OTC State commitments, the
instruments and process through which
the OTC States will commit to the
program, and the substantive details of
their commitments.

Today’s FRM also addresses several
other outstanding structural details of
the National LEV program. These
provisions include the timing of OTC
State and auto manufacturer opt-ins to
the National LEV program, incentives
for the parties to keep their
commitments to the National LEV
program and conditions under which
OTC States and manufacturers could
exit the program (“‘offramps”’), and the
start date of the National LEV program.

In addition, today’s FRM includes
several modifications and clarifications
of several issues addressed to some
extent in the Final Framework Rule.
These include provisions relating to
how the off-cycle supplemental federal
test procedure would apply to National
LEV vehicles and provisions relating to
banking and trading of emissions
credits. For additional explanation of
the rationale for today’s rule and
responses to comments, see the
Summary and Analysis of Comments for
the Final Rule.

I11. National LEV Start Date

In the SNPRM, EPA proposed to have
the National LEV program start in
MY1999, which reflected a change from
the original proposed start date of
MY1997.5 See 62 FR 44756-57. EPA
explained that this change in the start
date was necessary because requiring a
start date of MY1997 or MY1998 was
unrealistic given the delays associated
with finalizing the program and the
inability of manufacturers to produce
and certify National LEV vehicles before
MY1999. Additionally, EPA noted that
there was no longer a legal requirement
for National LEV to produce emissions
reductions at least equivalent to those
that would be produced by OTC LEV
due to the court case overturning EPA’s
decision granting the OTC’s petition.
(See Virginia v. EPA, supra.) EPA
received no negative comments
regarding this proposed change in
program start date. EPA is today
finalizing its proposal to have the

5The National LEV program will start in MY2001
nationwide. The nationwide start date was not at
issue in the SNPRM.

National LEV program start in MY1999
in the OTR.

The change in program start date
reflects in part EPA’s belief that, given
the voluntary nature of the National
LEV program, it would be unreasonable
to retain the MY1997 start date and have
the program begin with some
manufacturers having debits from not
meeting the fleet average NMOG
standards for MY1997 and MY1998.
Such debits would be difficult to erase
given the increasing stringency of the
fleet average NMOG standards and the
limited ability of manufacturers to
modify their production plans quickly,
once the program is in effect, to
manufacture a number of National LEV
vehicles sufficient to demonstrate
compliance with the applicable fleet
average NMOG standards.

The MY1999 start date for the
National LEV program does not mean
that the program is being delayed two
years, but merely that the National LEV
requirements for MY1997 and MY 1998
are being dropped from the regulations.
Therefore, the fleet average NMOG
standards for MY1999 are 0.148 g/mi for
light-duty vehicles and light-duty trucks
(0-3750 pounds LVW) and 0.190 g/mi
for light-duty trucks between 3750-5750
pounds LVW. As stated above, the
MY2001 nationwide fleet average
NMOG standards remain unchanged.

EPA also took comment on allowing
manufacturers to sell California-certified
vehicles ¢ instead of National LEV
vehicles throughout the Northeast
Trading Region (NTR) for MY1999 and
MY2000 as a means to help
manufacturers meet their fleet average
NMOG standards for these two model
years. Manufacturers expressed concern
that they might have difficulty
producing and certifying National LEV
vehicles for MY 1999 given that
certification of MY1999 vehicles will
likely start before EPA is able to find
that National LEV is in effect. EPA
believes it is appropriate to provide
some limited flexibility to
manufacturers in a way that does not
undercut the environmental benefits of
the fleet average NMOG standards in the
first year of the program. Thus, for
MY1999 only, EPA will issue federal
National LEV certificates that will allow
manufacturers to sell California-certified
TLEV, LEV, ULEV, and ZEV vehicles
throughout the NTR and will count

6““California-certified vehicles”, as the term is
used in this rule, are those vehicles which have
received an Executive Order from California and a
federal certificate of conformity which allows the
sale of such vehicles only in the state of California
and other states that have adopted the California
motor vehicle emission standards under Section
177 of the Clean Air Act.
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those vehicles to determine compliance
with National LEV requirements. For
MY2000, EPA will also issue certificates
that will allow manufacturers to sell
California-certified TLEVs throughout
the NTR and to count those vehicles to
determine compliance with National
LEV requirements.

The harmonization of the federal and
California motor vehicle emission
requirements have left few differences
between National LEV and California-
certified TLEV and cleaner vehicles.
EPA believes that production and
certification of vehicles meeting both
federal and California requirements,
done currently by some manufacturers,
should be much more attractive when
the National LEV program is in effect.
However, program differences do exist
and federal requirements such as the
Certification Short Test (CST) and high-
altitude requirements remain part of the
federal program.” Using Federal
certificates to allow manufacturers to
certify and sell MY1999 California-
certified TLEVs, LEVs, ULEVs, and
ZEVs throughout the NTR will give
them an additional mechanism to
comply with the fleet average NMOG
standards by increasing the production
and sale of their California-certified
vehicles. Manufacturers may still certify
and sell National LEV vehicles for
MY1999 using the National LEV
program requirements, and such
vehicles could be sold nationwide. EPA
is not allowing sale of California Tier 1
vehicles throughout the NTR because
EPA does not believe that certification
of vehicles to California Tier 1 standards
proves that such vehicles meet the
Federal Tier 1 tailpipe emission
standards and EPA cannot justify
replacing Federal Tier 1 vehicles with
California Tier 1 vehicles in the federal
motor vehicle emissions program. EPA
has consistently taken this position on
California Tier 1 vehicles throughout
the development of the National LEV
program.

California-certified TLEVs, LEVs,
ULEVs and ZEVs can be sold in the NTR
in MY1999 if they receive a federal
National LEV certificate. This certificate
will state that, for MY1999, a California-
certified vehicle sold in the NTR only
will be considered a National LEV
vehicle and meet all National LEV
requirements. EPA believes that the

7There are different federal and California test
procedures for evaporative emissions.
Manufacturers generally use the option in
California’s regulations which allows testing using
the federal requirements. EPA expects
manufacturers will continue using this option when
certifying vehicles for sale in California. The
National LEV program requires emission testing
using the federal requirements.

compliance testing done to obtain a
California certificate of conformity for
these vehicle categories is sufficient to
meet the certification requirements for
the National LEV program in MY1999.
Allowing California certification to
substitute for National LEV certification
for vehicles sold in the NTR does not
mean that EPA is waiving compliance
with the Certification Short Test (CST)
and high-altitude requirements.
However, EPA believes that a vehicle
complying with the MY1999 California
TLEV, LEV, ULEV, or ZEV emission
standards will also most likely meet the
Federal Tier 1 CST and high-altitude
requirements. Currently, Federal Tier 1
vehicles are being certified as meeting
the CST and high-altitude requirements
and EPA, in its certification review and
testing, has not identified any problems
manufacturers have had in complying
with these two requirements. EPA
expects that California-certified TLEVS,
LEVs, ULEVs, and ZEVs would also
meet the Federal Tier 1 CST and high-
altitude certification requirements and
is thus willing to allow a degree of
uncertainty regarding actual
demonstration of compliance with these
requirements in MY1999 in order to
facilitate the start of the National LEV
program for those manufacturers which
may find it difficult to certify and sell
National LEV vehicles in the NTR. EPA
does not believe it is appropriate to
waive demonstration with these
requirements beyond MY1999 because
manufacturers will have had sufficient
time to incorporate compliance with the
CST and high-altitude requirements into
their MY2000 National LEV vehicles.
EPA believes there should be minimal
adverse environmental impact from
substituting California-certified TLEVs,
LEVs, ULEVs and ZEVs for National
LEV vehicles in MY1999.

Today’s Final Rule addresses the
issue of National LEV vehicle sales in
MY1999 by issuing a Federal National
LEV certificate to those vehicles sold in
the NTR instead of expanding current
policies and allowing the sale of
California-certified vehicles throughout
the NTR. By granting a Federal
certificate to these vehicles, EPA retains
its authority to enforce the provisions of
the National LEV program. Compliance
with many of these provisions, such as
compliance with the fleet average
NMOG requirements and credit trading,
is dependent on meeting conditions
associated with the National LEV
certificate. EPA is not waiving
compliance with the National LEV
requirements in the NTR in MY1999. By
requiring a federal National LEV
certificate for MY1999 California-

certified vehicles sold in the NTR, this
provision ensures that EPA may enforce
all of the National LEV regulations
applicable to MY1999 vehicles.8
California-certified vehicles receiving a
Federal National LEV certificate
allowing sale in the NTR may not be
sold outside the NTR.

EPA believes it is also appropriate to
issue Federal certificates that will allow
manufacturers to sell California-certified
TLEVs throughout the NTR in MY2000.
As discussed below in sections VIILE
and IX, EPA does not expect
manufacturers to produce and sell many
TLEVs after MY 2000 because other
provisions in the National LEV and
California LEV programs will provide
incentives and requirements which will
minimize TLEV production. EPA
believes it would be more
environmentally beneficial and cost-
effective to have manufacturers use their
resources to certify and produce cleaner
LEVs and ULEVs rather than TLEVS,
which will shortly be phased out of
production.® Issuing Federal certificates
to allow manufacturers to sell
California-certified TLEVs in the NTR in
MY2000 does not mean that more
TLEVs will be sold in this region
because manufacturers will still need to
demonstrate compliance with the fleet
average NMOG standard in the NTR in
MY?2000, and all TLEVs sold in the NTR
are to be included in the compliance
calculations. Instead, EPA is making the
determination that the environmental
benefits of issuing Federal certificates
allowing the sale of California-certified
TLEVs in the NTR in MY2000
outweighs the cost and any
environmental detriment associated
with manufacturers not completing all
of the testing generally required to meet
the certification requirements necessary
to produce and sell a National LEV
TLEV in the NTR in MY2000. EPA is
not waiving compliance with any
National LEV standards, but is accepting
California certification as sufficient to

8The manufacturers have suggested that EPA
address the issue of MY1999 and MY2000 vehicles
through expansion of the cross border sales policy,
which currently allows sales of vehicles certified to
California’s emissions standards and other
requirements in states contiguous to, or within 50
miles of, California and states that have a program
adopted under section 177 in place. See note 49 for
further discussion of the cross border sales policy.
The approach that EPA is adopting in today’s rule
is separate from and will have no effect on the cross
border sales policy.

9Manufacturers can continue to produce and sell
TLEV vehicles after MY2000 under the National
LEV and California LEV programs as long as they
obtain a National LEV certificate for the TLEVs and
meet the applicable fleet average NMOG standards.
EPA is not requiring manufacturers to discontinue
TLEV production, which remains a manufacturer
decision.
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demonstrate compliance with TLEV
standards for the purpose of
certification.

This special provision regarding the
sale of California-certified TLEVS is
applicable only in the NTR and only in
MY2000. This provision is intended to
provide manufacturers with flexibility
in meeting the fleet average NMOG
standards in the NTR. When the
National LEV requirements are effective
nationally in MY2001, however,
manufacturers’ full production efforts
will be focused on meeting California
and National LEV requirements. If a
manufacturer plans to continue
producing TLEVs after MY2000, then
such vehicles must meet all of the
National LEV requirements, including
the CST and high-altitude requirements.
In meeting the certification
requirements for a MY2001 National
LEV TLEV, manufacturers may carry
over any appropriate data from their
MY2000.

EPA is not issuing Federal certificates
allowing California-certified vehicles to
be sold under National LEV outside the
NTR in MY1999. There is no
justification for allowing such sales and,
unlike in the NTR, there is no
requirement that manufacturers produce
anything but Federal Tier 1 vehicles. If
manufacturers wish to generate early
reduction credits in the All State
Trading Region in MY1999 and
MY 2000, they must do so using
National LEV vehicle sales in that
region.

IV. National LEV Will Produce Larger
VOC and NOx Emission Reductions in
the OTR Compared to OTC State
Adopted Section 177 Programs

Modeling done in support of the Final
Framework Rule showed that the
National LEV program would provide
greater emission reductions than those
from OTC LEV (which is equivalent to
state-by-state adoption of the CAL LEV
program throughout the OTR). See 62
FR 44757. The SNPRM proposed several
changes to modeling assumptions. As
proposed, and in light of public
comments, EPA has modified some of
the assumptions in the modeling,
particularly regarding when various
programs would start. This modeling
supports EPA’s conclusion in today’s
rule that, given current assumptions and
best information about future vehicle
performance 1© and the migration of

10EPA’s National LEV modeling does not
incorporate any factors relating to the effect of fuel
sulfur levels on the emissions performance of
National LEV vehicles, outside of any factors
already included in the MOBILE 5a model. Studies
being conducted by the auto and oil industries
analyzing the impact of sulfur on the emissions

people and vehicles, the NOx and VOC
emission reductions from National LEV
are equivalent to or greater than those
from state-by-state adoption of Section
177 Programs throughout the OTR.

The first set of changes to the
modeling relates to the start dates of
National LEV and Section 177 Programs.
As proposed in the SNPRM, the updated
modeling includes a start date of
MY1999 (rather than MY1997) for the
National LEV program. The updated
modeling analysis for the OTC State
Section 177 Programs (in the absence of
National LEV) also more accurately
reflects expected reductions from OTC
State Section 177 Programs than did the
analysis described in the Final
Framework Rule. The modeling for that
rule assumed that all of the OTC States
had Section 177 Programs in effect for
MY1999 and later. In reality, only six of
the OTC States have adopted programs
that could be effective in MY1999 and
there is no longer a specific legal
requirement for the other states to adopt
a Section 177 Program. Thus, EPA’s
analysis assumes Section 177 Programs
will exist only in those OTC States that
have adopted a Section 177 Program.11
EPA believes that this realistic
assumption is the proper comparison to
National LEV since legally, individual
state adoption is the only manner in
which California vehicles can be
required in the Northeast.

EPA believes its current modeling
makes the appropriate assumptions and
correctly estimates a realistic level of
OTC State Section 177 Programs.
However, to test its assumptions, EPA
also ran as a third case a sensitivity
analysis assuming that all of the OTC
States adopted Section 177 Programs.
For the six OTC States without a Section
177 Program in place as of July 1, 1997,

performance of LEV vehicles are ongoing. EPA has
not attempted to quantify a sulfur impact on
National LEV vehicle emissions as part of the
equivalency modeling because the studies and
associated analyses have not yet been completed.
Additionally, any quantifiable impact would apply
to both the National LEV and OTC State Section 177
Programs and would not alter any equivalency
determination.

11 Start date assumptions for EPA’s modeling are
MY 1999 for the National LEV program in the OTR,
MY2001 for the National LEV program nationwide,
MY1996 for Section 177 Programs in New York and
Massachusetts, MY1998 for a Section 177 Program
in Connecticut, and MY1999 for Section 177
Programs in Rhode Island, New Jersey, and
Vermont. The dates for state Section 177 Programs
reflect the effective dates for current state Section
177 Programs. Maine has taken steps to adopt a
Section 177 Program. EPA has included Maine with
the other six OTC States that have adopted a
Section 177 Program, and has given Maine’s
program a start date of MY2001, recognizing that
even though Maine has not yet completed all the
steps to make its program go into effect, it has
finished most of the actions and is expected to
complete its adoption actions in the near future.

EPA assumed that the programs became
effective in MY2001, the earliest time a
state that had not yet adopted a Section
177 Program could legally enforce such
a program, given the two year lead time
requirement in section 177 of the Act.
This analysis showed that, even with all
13 OTC States having a Section 177
Program in place at the earliest possible
times, National LEV still provided
greater emission reductions in the
Northeast.

EPA has also changed some of its
modeling assumptions regarding the
status of federal and state motor vehicle
programs in MY2005 and later, in part
as a result of changes EPA made
regarding the duration of National LEV.
To the extent possible, EPA has
attempted to make these new
assumptions, which affect all three
cases analyzed by EPA, consistent from
one case to the next. Although EPA has
made assumptions regarding future
regulatory actions, these assumptions in
no way limit EPA’s options in future
regulatory actions, nor do they indicate
that EPA has prejudged those future
actions.

In the National LEV case, EPA
assumes National LEV will be in place
in all OTC States through MY2005,
which is the latest model year the
program would be considered a
compliance alternative in those OTC
States which have adopted a Section
177 Program if EPA issues Tier 2
standards at least as stringent as
National LEV standards by December
15, 2000. In MY2006, the seven OTC
States with Section 177 Programs
already adopted are assumed, for
modeling purposes, to have those
programs go into effect.12 The model
assumes the rest of the country will
have a Tier 2 program which, for
modeling purposes, is considered to be
equivalent to the National LEV program.

The two modeling cases which
analyze emission reductions without the
National LEV program assume, for
modeling purposes, that a Tier 2
program equivalent to National LEV
would go into effect in MY2005. One
case assumes Tier 1 standards in effect
until then in those states that have not
adopted a Section 177 Program. The
other case assumes Tier 1 standards in
effect until then in all states outside the
OTR (except California). The MY2005
start date for Tier 2 was chosen as a
reasonable estimation for modeling
purposes, given the National LEV
program deadline of December 15, 2000

12Under the National LEV program duration
requirements (see section V.A) the OTC States are
only committed to have the Naitonal LEV program
as a compliance alternative to a Section 177
Program until MY2006.
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date for EPA action on the Tier 2
program (which has been incorporated
into the modeling assumption for the
National LEV case) in conjunction with
lead time for manufacturers to prepare
to comply with Tier 2 standards. The
MY2005 start date for Tier 2 also
represents a reasonable midpoint, for
modeling purposes, between the
MY2004 and MY2006 deadlines
included in the MOUSs. EPA is not
precluded by the National LEV program
from implementing a Tier 2 program in
MY2004 if it determines Tier 2
standards should apply in that model
year.

EPA’s modeling shows that National
LEV would achieve greater emission
reductions in the OTR than individual
OTC State Section 177 Programs. EPA’s
conclusion would not change even if all
OTC States were to adopt Section 177
Programs. The emission levels are listed
in the Table 1 below. The modeling is
based on National LEV starting in
MY1999 in the OTR and MY2001 in the
rest of the country, with Federal Tier 1
vehicles making up the federal non-
NLEYV fleet. EPA did not include
existing OTC State zero emission
vehicle (ZEV) sales mandates in either
of its modeling runs since these
mandates are not affected by the
National LEV rule. ZEV sales mandates
would thus have similar effects on
emission levels in both modeling cases
and would not affect the relative
emissions benefits of National LEV
compared to those of OTC State Section
177 Programs.

All other assumptions used in the
modeling included in the Final
Framework Rule, the SNPRM, and
today’s rule remain consistent with
those used throughout the National LEV
process. EPA believes it is important to
keep consistent assumptions to provide
a comparison between benefits from the
National LEV program and state Section
177 Programs in the OTR.

TABLE 1.—OZONE SEASON WEEKDAY
EMISSIONS FOR HIGHWAY VEHICLES
IN THE OTR (TONS/DAY)

Pollut- OTC State National
Year ant CAL LEV LEV
2005 ... | NMOG 1,573 1,499
NOx ... 2,526 2.403
2007 ... | NMOG 1,480 1,366
NOx ..... 2.427 2,226
2015 ... | NMOG 1,386 1,148
NOx ..... 2,367 1,899

V. OTC State Commitments

This section describes the substance
of the OTC States’ commitments to
National LEV. It also addresses the

process (including timing) by which
OTC States and auto manufacturers
would commit to National LEV and by
which EPA would find the program in
effect.

A. Duration of OTC State Commitments
and of the National LEV Program

Today’s Final Rule takes a different
approach to the duration of the OTC
State commitments than was proposed
in the SNPRM. As discussed in the
SNPRM, the MOUs initialed by the OTC
States and the auto manufacturers both
had the duration of the National LEV
program (and hence the duration of both
the OTC States’ and the auto
manufacturers’ commitments) depend
on whether, by January 1, 2001, EPA
issued mandatory new motor vehicle
standards (‘““Tier 2 standards’’) that were
at least as stringent as National LEV and
that would go into effect no later than
MY2006. If EPA issued the specified
standards by that time, the auto
manufacturers would stay in National
LEV until the Tier 2 standards became
effective, and the OTC States would not
enforce their own state Section 177
Programs until MY2006. If EPA did not
issue the specified regulations by that
time, then National LEV would end
with MY2003 and, starting in MY2004,
in any state where California or OTC
LEV standards were not in place, the
applicable standards for manufacturers
would revert back to the federal Tier 1
standards. Although EPA rejected the
MOU approach in the Final Framework
Rule, EPA has reconsidered the issue
based on the comments submitted by
the OTC States and the auto
manufacturers, and has decided to
adopt the approach agreed upon by the
OTC States and the auto manufacturers.
Thus, under 40 CFR 1701(c) and 1705(e)
and (g) of today’s rule, the commitments
of the OTC States and the auto
manufacturers to National LEV last until
MY2006, unless EPA fails to promulgate
Tier 2 standards at least as stringent as
National LEV on or before December 15,
2000, in which case the commitments
last until MY2004.13

EPA had proposed in the SNPRM that
the OTC States would commit to the
National LEV program until MY2006.
This meant that the OTC States would
have committed to accept
manufacturers’ compliance with
National LEV (or equally or more
stringent mandatory federal standards)

131f EPA promulgates Tier 2 standards at least as

stringent as National LEV on or before December 15,

2000, and those standards are in effect in MY2004
or MY2005, the manufacturers will become subject
to those standards upon their effective date, but the
OTC States’ commitments to National LEV will not
end until MY2006.

as an alternative to compliance with a
state Section 177 Program through
MY2005. The length of the auto
manufacturers’ commitment was set in
the Final Framework Rule. Under that
rule, manufacturers that opted into the
program would be bound to comply
with National LEV until the first model
year for which manufacturers would be
subject to a mandatory federal tailpipe
emissions program at least as stringent
as the National LEV program wi