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from the levels of restraint (quotas), and visa
and ELVIS requirements if they are properly
certified, prior to the shipment leaving
Thailand.

Other Provisions:

Merchandise imported for the personal use
of the importer and not for resale, regardless
of value, and properly marked commercial
sample shipments valued at U.S. $250 or less
do not require a visa or ELVIS transmission
for entry and shall not be charged to
agreement levels.

Any shipment which is not accompanied
by a valid and correct visa with an ELVIS
transmission or exempt certification in
accordance with the foregoing provisions
shall be denied entry by the Government of
the United States unless the Government of
Thailand authorizes the entry and any
charges to the agreement levels.

The actions taken concerning the
Government of Thailand with respect to
imports of textiles and textile products in the
foregoing categories have been determined by
the Committee for the Implementation of
Textile Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the
rulemaking provisions of 5 U.S.C. 553(a)(1).
This letter will be published in the Federal
Register.

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Annex A

Part Categories (Descriptions below are for

general reference only.)
Chief weight cotton
combed yarn, less than 85
percent cotton: only HTS
numbers 5206.21.0000,
5206.22.0000,
5206.23.0000,
5206.24.0000,
5206.25.0000,
5206.41.0000,
5206.42.0000,
5206.43.0000,
5206.44.0000 and
5206.45.0000.

301-P

301-0

359-H

359-0

369-D

369-S

369-0

604-A

604-0

659-H

Annex A—Continued

Chief weight cotton
combed yarn, 85 percent
or more cotton: only HTS
numbers 5205.21.0020,
5205.21.0090,
5205.22.0020,
5205.22.0090,
5205.23.0020,
5205.23.0090,
5205.24.0020,
5205.24.0090,
5205.26.0020,
5205.26.0090,
5205.27.0020,
5205.27.0090,
5205.28.0020,
5205.28.0090,
5205.41.0020,
5205.41.0090,
5205.42.0020,
5205.42.0090,
5205.43.0020,
5205.43.0090,
5205.44.0020,
5205.44.0090,
5205.46.0020,
5205.46.0090,
5205.47.0020,
5205.47.0090,
5205.48.0020 and
5205.48.0090.

Cotton headwear: only
HTS numbers
6505.90.1540 and
6505.90.2060.

Other cotton apparel, not
elsewhere specified: all
HTS numbers except those
in Category 359-H.
Cotton dish towels: only
HTS numbers
6302.60.0010,
6302.91.0005 and
6302.91.0045.

Cotton shop towels: only
HTS number
6307.10.2005.

Other cotton made-ups, not
elsewhere specified: all
HTS numbers except those
in Category 369-D and
Category 369-S.

Piled acrylic spun yarn:
only HTS number
5509.32.0000.

Other staple fiber yarn, 85
percent or more synthetic:
all HTS numbers except
those in Category 604—A.
Man-made fiber headwear:
only HTS numbers
6502.00.9030,
6504.00.9015,
6504.00.9060,
6505.90.5090,
6505.90.6090,
6505.90.7090 and
6505.90.8090.

Annex A—Continued

659-0 Other man-made fiber ap-
parel, not elsewhere speci-
fied: all HTS numbers ex-
cept those in Category
659-H.

Man-made fiber bags: only
HTS numbers
6305.32.0010,
6305.32.0020,
6305.33.0010,
6305.33.0020 and
6305.39.0000.

Other man-made fiber
manufactures, NSPF: all
HTS numbers except those
in Category 669—P.

669-P

669-0

Merged Categories and Subcategories
317/326
331/631
334/634
335/635/835
336/636
338/339
341/641
342/642
347/348/847
351/651
359-H/659-H
613/614/615 (Subcategories 614 and 613/
615)
625/626/627/628/629 (Subcategory 625)
638/639
645/646
647/648

[FR Doc. 97-29780 Filed 11-12-97; 8:45 am)]
BILLING CODE 3510-DR-F

COMMODITY FUTURES TRADING
COMMISSION

Chicago Board of Trade Futures
Contracts in Corn and Soybeans;
Order To Change and To Supplement
Delivery Specifications

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final order to Chicago Board of
Trade to change and to supplement
delivery specifications.

SUMMARY: The Commodity Futures
Trading Commission (Commission) is
issuing an Order to the Board of Trade
of the City of Chicago (CBT), under
Section 5a(a)(10) of the Commodity
Exchange Act (Act), 7 U.S.C. 7a(a)(10),
to change and to supplement the
delivery terms of the CBT corn and
soybean futures contracts. The CBT
submitted proposed changes to the
delivery specifications of its corn and
soybean futures contracts in response to
a December 19, 1996, notification to the
CBT by the Commission that the CBT
corn and soybean futures contracts no
longer accomplish the objectives of that
section of the Act. The Commission in
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its Order changes and supplements the
CBT proposal for its soybean futures
contract by making all changes to such
CBT rules as required to effect the
following: (i) retaining the Toledo, Ohio
switching district as a delivery location;
(i) retaining St. Louis-East St. Louis-
Alton as a delivery location for shipping
stations; and (iii) making soybeans from
the Toledo delivery location deliverable
at contract price and from all other
locations at a premium over contract
price of 150 percent of the difference
between the Waterways Freight Bureau
Tariff No. 7 rate applicable to that
location and the rate applicable to
Chicago, Illinois, with Chicago at
contract price.

The Commission changes and
supplements the CBT proposal for its
corn futures contracts by making corn
from shipping locations on the northern
Ilinois River deliverable at a premium
over contract price of 150 percent of the
difference between the Waterways
Freight Bureau Tariff No. 7 rate
applicable to that location and the rate
applicable to Chicago, Illinois, with
Chicago at contract price. With respect
to both the CBT corn and soybean
futures contracts, the Commission also
is ordering that the proposed CBT
contingency plan for alternative
delivery procedures when traffic on the
northern Illinois River is obstructed be
changed and supplemented and is
ordering that the $40 million minimum
net worth eligibility requirement for
issuers of shipping certificates be
eliminated. Finally, the Commission is
disapproving the proposed terms for the
March, July and December 1999 corn
futures contracts and the January, July
and November 1999 soybean futures
contracts. Such contract months and
any other 1999 contract months are
hereby authorized to trade under the
existing contract terms. The terms of the
corn and soybean futures contracts
proposed by the CBT as changed and
supplemented herein will apply
beginning with the January 2000
soybean futures contract and the March
2000 corn futures contract.

The Commission has determined that
publication of the Order is in the public
interest, will provide the public with
notice of its action, and is consistent
with the purposes of the Commodity
Exchange Act.

DATES: This Order became effective on
November 7, 1997.

ADDRESSES: Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581.

FOR FURTHER INFORMATION CONTACT: John
Mielke, Acting Director, or Paul M.

Architzel, Chief Counsel, Division of
Economic Analysis, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581, (202) 418—
5260, or electronically, Mr. Architzel at
[PArchitzel@cftc.gov].

SUPPLEMENTARY INFORMATION: Section
5a(a)(10) of the Act provides that, as a
condition of contract market
designation, boards of trade are required
to:

Permit the delivery of any commodity, on
contracts of sale thereof for future delivery,
of such grade or grades, at such point or
points and at such quality and locational
price differentials as will tend to prevent or
diminish price manipulation, market
congestion, or the abnormal movement of
such commodity in interstate commerce. If
the Commission after investigation finds that
the rules and regulations adopted by a
contract market permitting delivery of any
commodity on contracts of sale thereof for
future delivery, do not accomplish the
objectives of this subsection, then the
Commission shall notify the contract market
of its finding and afford the contract market
an opportunity to make appropriate changes
in such rules and regulations. If the contact
market within seventy-five days fails to make
the changes which in the opinion of the
Commission are necessary to accomplish the
objectives of this subsection, then the
Commission after granting the contract
market an opportunity to be heard, may
change or supplement such rules and
regulations of the contract market to achieve
the above objectives * * *.

The Commission, on November 7,
1997, issued an Order under section
5a(a)(10) of the Act to change and to
supplement the delivery specifications
proposed by the CBT for its corn and
soybean futures contracts. That proposal
was submitted in response to prior
Commission notification to the CBT that
its futures contracts for corn and
soybeans no longer were in compliance
with the requirements of section
5a(a)(10) of the Act. The text of the
Order is set forth below.

In the Matter of the Section 5a(a)(10)
Notification to the Board of Trade of the City
of Chicago Dated December 19, 1996,
Regarding Delivery Point Specifications of
the Corn and Soybean Futures Contracts

Dated: November 7, 1997.

Order of the Commodity Futures Trading
Commission to Change and to Supplement
Proposed Rules of the Board of Trade of the
City of Chicago Submitted for Commission
Approval in Response to a Section 5a(a)(10)
Notice Relating to Futures Contracts in Corn
and Soybeans.

The Commodity Futures Trading
Commission (CFTC or Commission)
hereby orders changes and supplements
to the Board of Trade of the City of
Chicago (CBT) proposed rules relating to

its futures contracts in corn and
soybeans as shown in attachment 1 to
this Order. Under this Order, the
Commission takes the following actions:

(1) changes and supplements under
section 5a(a)(10) of the Commodity
Exchange Act (Act) the proposed
delivery specifications of the CBT’s
soybean futures contract by making all
changes to such rules as required to
effect the following:

i. retaining the Toledo, Ohio
switching district as a delivery location;
ii. retaining St. Louis-East St. Louis-
Alton as a delivery location for shipping

stations; and

iii. making soybeans from the Toledo
delivery location deliverable at contract
price and making soybeans from
shipping locations within the St. Louis-
East St. Louis-Alton and the northern
Ilinois River delivery locations
deliverable at a premium over contract
price of 150 percent of the difference
between the Waterways Freight Bureau
Tariff No. 7 rate applicable to that
location and the rate applicable to
Chicago, Illinois, with Chicago at
contract price;

(2) changes and supplements under
section 5a(a)(10) of the Act the proposed
delivery specifications of CBT’s corn
futures contract by making all changes
to such rules as required to make corn
from shipping locations on the northern
Illinois River deliverable at a premium
over contract price of 150 percent of the
difference between the Waterways
Freight Bureau Tariff No. 7 rate
applicable to that location and the rate
applicable to Chicago, Illinois, with
Chicago at contract price;

(3) changes and supplements under
section 5a(a)(10) of the Act the proposed
CBT contingency plan for alternative
delivery when river traffic is obstructed
by reducing the continuous period of
such an obstruction which triggers
application of the plan’s special
procedures from the 45 days proposed
to 15 days, by eliminating the condition
which triggers the contingency plan that
notice of the obstruction must have been
given six-months prior to such an
obstruction, by making the contingency
plan applicable whenever a majority of
shipping stations within the northern
Ilinois River delivery area is affected by
an obstruction and by changing the
differential from 100 percent of the
Waterways Freight Bureau Tariff No. 7
rate as proposed to 150 percent;

(4) changes and supplements under
sections 5a(a)(10) and 15 of the Act the
proposed CBT corn and soybean futures
contracts by eliminating the $40 million
minimum net worth eligibility
requirement for issuers of shipping
certificates;
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(5) disapproves under sections
5a(a)(10), 5a(a)(12), and 15 of the Act
and Commission rule 1.41(b) CBT’s
proposed terms for the March, July, and
December 1999 corn futures contracts
and the January, July, and November
1999 soybean futures contracts. Such
contract months and any other 1999
contract months are hereby authorized
to trade under the existing contract
terms or, if the CBT so elects, under the
contract terms proposed by the CBT as
changed and supplemented by this
Order;

(6) orders that the terms of the corn
and soybean futures contracts proposed
by the CBT as changed and
supplemented by this Order shall apply
to contract months beginning with and
subsequent to the January 2000 soybean
futures contract month and the March
2000 corn futures contract month,
whenever such contract months are
listed for trading.

Nothing in this Order precludes the
CBT from submitting for Commission
review and approval under sections
5a(a)(10) and 5a(a)(12) of the Act any
alternative proposed delivery
specifications for its corn or soybean
futures contracts.

The Commission, as discussed below,
bases these actions on its finding that
the CBT proposal in response to the
Commission’s section 5a(a)(10)
notification relating to the CBT’s corn
and soybean futures contracts does not
meet the requirements, or accomplish
the statutory objectives, of that section
and also violates sections 8a(7) and 15
of the Act. The Commission’s
determination is based upon: (1) the
inadequate amount of deliverable
supplies of soybeans available under the
proposed contract terms in the delivery
area as proposed by the CBT; (2) the
failure of the CBT’s proposed corn and
soybean contracts to include required
locational differentials; (3) the failure of
the CBT’s proposed corn and soybean
contracts to provide an adequate rule for
alternative deliveries if river
transportation is obstructed; and (4) the
substantial impediment to eligibility for
issuing corn and soybean shipping
certificates imposed by the CBT’s
proposed $40 million net worth
requirement.

Specifically, under the CBT proposal,
the amount of deliverable supplies of
soybeans during the critical summer
delivery months of July, August, and
September fails to meet the level that, in
the opinion of the Commission, is
necessary to tend to prevent or diminish
price manipulation, market congestion,
or the abnormal movement of soybeans
in interstate commerce. The gross
amount of potentially deliverable

supplies historically has failed to reach
an adequate level on a significant
number of occasions during the past 11
years which the Commission has
examined. Moreover, on those occasions
when the gross amount of potentially
deliverable supplies did reach that
level, it frequently did so only because
of supplies available at the Chicago/
Burns Harbor (Chicago) delivery point,
the continuing decline of which
precipitated the section 5a(a)(10)
notification in the first instance. This
inadequacy is further demonstrated
when required downward adjustments
are made to reflect only that portion of
gross deliverable supplies which would
likely be available for futures deliveries.
Thus, gross deliverable supplies would
be diminished by the effects of the
proposed three-day barge queuing rule,
prior commercial commitments of
available stocks, the lack of locational
price differentials, and the unjustifiably
high financial eligibility requirements.
The frequent interruptions in barge
transportation on the northern Illinois
River due to lock closings and weather
conditions also create foreseeable
disruptions to deliverable supplies
under the CBT proposal. The
inadequacy of deliverable supplies of
soybeans under the CBT proposal
requires the retention of the CBT’s
current delivery points at Toledo and St.
Louis, where additional deliverable
supplies would be available.

The Commission does not find that
available deliverable supplies of corn
under the CBT’s proposal are so
inadequate under section 5a(a)(10) as to
require additional delivery points.
However, changes and supplements to
other aspects of the CBT’s proposal as
to its corn contracts are required to meet
the objectives of section 5a(a)(10), as
discussed below. Moreover, the
adequacy of corn supplies cannot be
accurately and fully ascertained until
after there is a history of deliveries
occurring under the CBT’s proposal, as
changed and supplemented by this
Order. If in operation the proposal
results in inadequate deliverable
supplies of corn, the Commission will
reconsider the need to require
additional delivery points for the corn
contract. To that end, the Commission
directs the CBT to report on the
experience with deliveries and
expiration performance in the corn
futures contract on an annual basis for
a five-year period after contract
expirations begin under the revised
contract terms.

Neither the CBT proposal for
soybeans nor its proposal for corn
provides for locational price
differentials among spatially separated

delivery points, as section 5a(a)(10) of
the Act requires. In addition to tending
to reduce deliverable supplies, the lack
of locational price differentials
reflecting the differentials in the
underlying cash markets for corn and
soybeans would render the futures
contracts susceptible to price
manipulation, market congestion, and
the abnormal movement of the
commodities in interstate commerce.!

In addition, the proposed contingency
plan providing for alternative delivery
procedures when river traffic is
obstructed does not meet the objectives
of section 5a(a)(10). By requiring
lengthy advance notice of a river traffic
obstruction before the contingency plan
applies, by limiting the contingency
plan only to instances of river traffic
obstructions south of the delivery area,
by limiting the relevant river traffic
obstructions to lock closures, by
requiring unduly lengthy obstructions,
and by specifying a differential that
does not conform to the locational
differentials found to be appropriate by
the Commission, the CBT’s proposed
plan fails to diminish the potential for
price manipulation, market congestion,
or the abnormal movement of the
commodities in interstate commerce
arising from foreseeable river traffic
obstructions.

Finally, in addition to its likely
detrimental effect on the amount of
available deliverable supplies on the
contracts, the proposed $40 million net
worth eligibility requirement for issuers
of shipping certificates poses a
significant, unnecessary, and unjustified
barrier to entry to those wishing to
participate as issuers of shipping
certificates on the contracts in violation
of section 15 of the Act. This proposed
$40 million net worth requirement is in
addition to other minimum financial
requirements that shipping certificate
issuers must meet, including minimum
working capital of $2 million, a bond or
other financial guarantee equal to the
full market value of all outstanding
shipping certificates, and a limitation on
the value of outstanding certificates an
issuer may issue to 25 percent of the
issuer’s net worth. These requirements
are fully adequate to ensure the
financial ability of issuers to perform
their responsibilities under the
contracts. The burden imposed by the

1The lack of locational price differentials not
only violates section 5a(a)(10) of the Act, but also
is contrary to Commission Guideline No. 1 and the
Commission’s policy on differentials. See, CFTC
Guideline No. 1, 17 CFR part 5, appendix A; and
Memorandum from Mark Powers, Chief Economist
to the Commission, dated March 22, 1977, adopted
by the Commission at its meeting of May 3, 1977
(Powers Memorandum).
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additional $40 million net worth
requirement on those otherwise eligible
to participate in the contract as shipping
certificate issuers would not only be
unnecessary, but would act as a
significant barrier to participation as an
issuer and would create and tend to
preserve a high level of concentration
among issuers.

The Commission’s conclusions, as
discussed in greater detail below, are
supported by factual analyses made by
the CFTC staff and by a large number of
well-informed written comments
submitted to the Commission by
commercial users of the corn and
soybean futures contracts and by other
interested persons both prior to and in
response to the Commission’s issuance
of the proposed order. The Commission
also analyzed the documentary evidence
submitted by the CBT and other
commenters in support of the CBT
proposal. In addition, the CBT and other
interested members of the public
presented oral and written comments to
the Commission during an open meeting
of the Commission prior to its issuance
of the proposed order. The CBT was also
heard by the Commission at a public
hearing convened subsequent to
issuance of the proposed order. The
written and oral comments of the CBT
received in connection with that
hearing, along with comments filed by
the public on the proposed order and
written exceptions filed by the CBT,
were reviewed by the Commission and
were considered by it in arriving at its
conclusions and in adopting this final
Order.

The CBT and a number of
commenters raised objections to the
Commission’s proposed order. In
response to some of these points, the
Commission has made a number of
changes from the order as proposed in
adopting this Order as final. These
changes include revisions to the
calculation of some of the data in the
Order. These revisions were made in
response to suggestions and questions
raised by the CBT at its hearing and in
its various filings and in informal
discussions with the CBT staff. They
reflect corrections of calculations and of
the formatting of certain data submitted
to the Commission by the CBT. In
addition, at the suggestion of the CBT in
its oral and written statements filed at
the hearing and in its written exceptions
filed thereafter, the Commission has
modified its estimate of September corn
and soybean production.

The final Order clarifies two
provisions in attachment 1 by deleting
several references to ‘“‘warehouse
receipts’” which appeared in attachment

1 to the proposed order because they are
surplusage.

In addition, as explained in greater
detail below, the Commission has
determined to authorize for trading the
1999 contract months in the CBT’s corn
and soybean futures contracts under the
current terms of those contracts, while
disapproving the CBT’s proposed terms
for those contracts. In doing so, the
Commission is responding to many
commenters who requested that the
Commission authorize the listing of
these trading months in order to permit
trading without delays or interruption.
The Commission recognizes the urgent
need to have certainty with respect to
the terms of those contracts and the
legality of their listing.

This action by the Commission
permits the continuation of trading in
the corn and soybean contracts under
the current terms, which are familiar to
the CBT, its members, and the
agricultural users of these contracts,
until contract months for the year 2000,
which would be governed by the new
terms of the contracts as contained in
this Order. In the interim the CBT will
continue to be free to propose revisions
of the new terms to the Commission for
its consideration under sections
5a(a)(10) and 5a(a)(12) or to submit a
petition to the Commission to
reconsider or to amend this Order. If the
CBT believes that an alternative to the
new terms and to its original proposal
would better serve its business interests
and would also meet the statutory
requirements, the CBT should submit
such a proposed rule revision or
petition.

I. The Section 5a(a)(10) Proceeding

The Commission, by letter dated
December 19, 1996, commenced this
proceeding by issuing to the CBT a
notification under section 5a(a)(10) of
the Act finding that the delivery
specifications of its corn and soybean
futures contracts no longer accomplish
the statutory objectives of ““‘permit[ting]
the delivery of any commodity * * * at
such point or points and at such quality
and locational price differentials as will
tend to prevent or diminish price
manipulation, market congestion, or the
abnormal movement of such commodity
in interstate commerce.” Letter of
December 19, 1996, to Patrick Arbor
from the Commission, 61 FR 67998
(December 26, 1996) (section 5a(a)(10)
notification). The section 5a(a)(10)
notification detailed long-term trends in
the storage, transportation and
processing of corn and soybeans, related
those trends to changes in cash market
conditions at the CBT delivery
locations, and analyzed the lack of

consistency between the cash market for
these commodities and the delivery
provisions of the contracts. Id. at 68000—
68004.

The section 5a(a)(10) notification also
recounted the CBT’s failure over the last
25 years adequately to address these
structural problems with the contracts.
As noted in the section 5a(a)(10)
notification, section 5a(a)(10) was itself
expressly added to the Act in 1974 after
a number of apparent manipulations
and problem liquidations involving the
CBT grain contracts. Id. at 68005. In July
1989 an emergency action was required
relating to CBT’s soybean contract
because of a commercial trader’s
holding of futures positions which
substantially exceeded the total amount
of soybeans that could be delivered at
the contract’s delivery points. By 1991
several major studies had been
completed demonstrating the
inadequacy of the CBT’s delivery points.
Nevertheless, the CBT’s response to
these problems was limited. Id. at
68006. As the Commission noted in the
section 5a(a)(10) notification, when the
Commission approved certain changes
proposed by the CBT to address these
problems in 1992, it cautioned that the
CBT’s response was merely a short-term
palliative and urged the CBT actively to
consider more significant contract
changes. Id. at 68007.

Only three years later, three of the
existing six Chicago warehouses regular
for delivery under the futures contracts
ceased operations, a symptom of the
serious, fundamental problems with the
contracts’ delivery specifications. At the
urging of the Commission, the CBT
formed a special task force to address
the delivery problems. That task force
spent a year developing proposed
changes to the contracts’ specifications
which were modified by the CBT’s
board of directors. The modified
proposal was then defeated by a vote of
the CBT membership on October 17,
1996.

Subsequently, after an additional
Chicago delivery warehouse stopped
accepting soybeans and corn in late
October 1996, the Commission formally
commenced this proceeding under
section 5a(a)(10) of the Act on December
19, 1996. The section 5a(a)(10)
notification found that the CBT corn
and soybean futures contracts no longer
met the requirements of that section of
the Act and notified the CBT that it had
until March 4, 1997, the statutory period
of 75 days, to submit for Commission
approval proposed amendments to the
contracts’ delivery specifications to
bring them into compliance with the
Act.
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The CBT, on April 16, 1997,
submitted its response to the section
5a(a)(10) notification in the form of
proposed exchange rule amendments.2
Previously, the Commission had
published the substance of the CBT’s
proposed amendments in the Federal
Register for a 15-day comment period.3
62 FR 12156 (March 14, 1997). In
response to requests for additional time
to comment on the proposal, the
Commission on April 24, 1997,
extended the comment period until June
16, 1997. 62 FR 1992.4

The CBT requested the opportunity to
appear before the Commission *‘to
address issues that have been generated
during the comment period.” 5 The

2While the CBT labeled its submission of the
proposed rule amendments as having been made
pursuant to section 5a(a)(12) of the Act as well as
section 5a(a)(10), the Commission is applying its
authority and procedures set forth in section
5a(a)(10) with regard to its consideration of the
CBT’s submission.

Section 5a(a)(12) of the Act provides that “‘the
Commission shall disapprove after appropriate
notice and opportunity for hearing any such
[exchange] rule which the Commission determines
at any time to be in violation of the provisions of
this Act or the regulations of the Commission.” In
addition, section 8a(7) of the Act empowers the
Commission to alter or to supplement exchange
rules as necessary or appropriate ‘‘to insure fair
dealing in commodities traded for future delivery
on such contract market.”” Such changes or
alterations may address contract terms or
conditions, among other matters.

The Commission is exercising its authority under
section 5a(a)(10) of the Act to change and to
supplement the CBT proposal. Nevertheless, the
Commission, for the reasons discussed in this
Order, necessarily also finds that the CBT proposal
must be disapproved under section 5a(a)(12) of the
Act as being inconsistent with the requirements of
sections 5a(a)(10), 8a(7) and 15 of the Act and must
be altered and supplemented under section 8a(7) of
the Act.

30n March 4, 1997, the CBT notified the
Commission that its Board had authorized the
submission of the proposed amendments to the CBT
membership for a formal vote. On April 15, 1997,
the CBT membership voted in favor of the proposed
amendments, and the CBT formally submitted them
for Commission review the next day.

4Also on April 24, 1997, the CBT informed the
Commission by letter that it would the next day list,
or relist, for trading the July and December 1999
corn futures contract months and the July and
November 1999 soybean futures contract months.
By letter dated May 2, 1997, the Commission
notified the CBT that the listing or relisting of these
contract months “‘is not legally authorized at the
present time,” that the Commission “‘reserves all of
its authority under sections 5a(a)(10), 5a(a)(12) and
8a(7) of the Act to approve, disapprove,
supplement, or modify the proposed delivery
specifications of the CBT corn and soybeans futures
contract and to apply that determination to the[se]
... trading months,”” and that the CBT ‘““must notify
all market participants that the Commission has not
approved the listing of these contract months.”

5The Commission received almost 700 comments
on the CBT’s proposal, the largest number of
comments ever received by the Commission on any
issue before it. The vast majority of the comments
were opposed to the CBT proposal for a variety of
reasons. Many of the comments were well reasoned
and contained valuable factual information and

Commission granted the CBT’s request
(62 F.R. 29107 (May 29, 1997)), holding
a public meeting on June 12, 1997, to
accept oral and written statements by
the CBT and interested members of the
public. The participants represented a
cross-section of views, both favoring
and opposing the CBT proposal. &

On September 15, 1997, the
Commission issued a proposed order,
publishing its text in the Federal
Register with a request for public
comment.? 62 FR 49474 (September 22,
1997). It should be noted that problems
under the current corn and soybean
contracts have continued to the present.
For example, the September 1997
soybean contract experienced
significant price distortions during
September apparently due in part to
shortness of available deliverable
supplies.

The comment period on the proposed
order expired on October 22, 1997. Over
230 commenters submitted comments to
the Commission on the proposed
order. 8 In addition, the Commission
held a public hearing on October 15,

data which were important supplements to the
information provided by the CBT in its submission.

6Written statements in connection with the
meeting were submitted to the Commission for
inclusion in the record and, along with a transcript
of the meeting, have been entered into the
Commission’s comment file. Participants included
a United States Senator, a United States
Representative and a state government
representative from the state of Ohio, (transcript at
69-75, 29-35, 19-26); a United States
Representative and a state government
representative from the state of Michigan,
(transcript at 9-14, 14-19); representatives of six
commercial users of the contracts (transcript at
116-168); and representatives of three producer
associations (transcript at 169-183). The CBT
presented its views through the statements of six
persons (transcript at 27-29, 36—69).

7Subsequently, the Commission also published
for public comment notice that it was proposing to
disapprove application of the terms proposed by the
CBT to the January 1999 soybean futures contract
and the March 1999 corn futures contract. 62 FR
5108 (September 30, 1997). The CBT purportedly
listed those futures contracts for trading after
issuance of the September 15, 1997, proposed order.
The comment period on that notice also ended on
October 22, 1997.

8Comments were received by the Commission
offering a wide range of opinion. Many took issue
with the philosophy underlying the section
5a(a)(10) statutory authority which permits the
Commission to order an exchange to change or to
supplement contract terms that in its opinion do
not accomplish the objectives of providing for
delivery at such point or points and at such price
differentials as will tend to prevent or to diminish
price manipulation, market congestion, or the
abnormal movement of such commodity in
interstate commerce. Others took issue with the
Commission’s proposed order for not going far
enough, particularly with respect to its failure to
order the retention of Toledo and St. Louis as
delivery points for the CBT corn contract. As
discussed above, the Commission has considered
carefully all of the comments submitted and has
made several changes or modifications to the final
Order in response to them.

1997, at which the CBT was afforded the
opportunity mandated under section
5a(a)(10) of the Act to appear before the
Commission and to be heard. In
addition to its oral presentations, the
CBT submitted written statements and
documentary evidence. A transcript of
the hearing and all attendant written
statements and documents have been
included in the public comment file of
this proceeding.® The CBT was also
provided with an opportunity to file
exceptions to the proposed order by
October 22, 1997, and the CBT did so.

I1. The CBT Proposal Responding to the
Section 5a(a)(10) Notification

In correspondence dated April 16,
1997, the CBT responded to the section
5a(a)(10) notification by submitting
proposed amendments to the terms and
conditions of its corn and soybean
futures contracts for Commission
review. The data submitted by the CBT
to justify its proposal were inadequate
to permit a determination of whether
the proposal met the requirements of
section 5a(a)(10) of the Act and
contained certain flaws.10 Therefore, the
Commission was required
independently to collect and to analyze
the data necessary for a proper analysis
of the CBT’s proposal. The CBT
supplemented its original submission
on more than one occasion—most
recently on August 25, 1997. It also
modified and supplemented its analysis
supporting its proposal during the
meeting of June 12, 1997, during the
hearing of October 15, 1997, and in its
various written submissions and
comments.

The CBT’s proposal would replace the
existing delivery system involving
delivery of warehouse receipts
representing stocks of grain stored at
terminal elevators in Chicago, Toledo,
and St. Louis with delivery of shipping
certificates. 11 A shipping certificate

9Testimony given by CBT spokespersons during
the October 15, 1997, public hearing, as reflected
in the hearing transcript, is cited hereinafter by
using the abbreviation “tr.”” followed by the
relevant page number(s). Citations to the CBT letter
of exceptions dated October 22, 1997, use the
abbreviation ““October 22, 1997 exceptions”
followed by the relevant page number(s).

10]n this regard, the Act, Guideline No. 1, and
Commission rule 1.41 provide that an exchange
must demonstrate that its proposed rule
amendments meet the requirements of the law.
When exchange submissions fail to provide
sufficient information to permit the Commission to
make a determination, the Commission can refuse
to consider a proposed amendment and can remit
the proposed rule for further justification. See, 17
CFR 1.41(b). However, in this case the Commission
chose to supplement the CBT submission with its
own research and to act on the CBT proposal.

11 A shipping certificate is a negotiable
instrument that represents a commitment by the

Continued
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would provide for corn or soybeans to
be loaded into a barge at one of the
shipping stations located along a 153-
mile segment of the Illinois River from
Chicago (including Burns Harbor,
Indiana) to Pekin, Illinois. (See map
below.) Delivery in Chicago would also
be permitted by rail or vessel. Delivery
at all eligible locations would be at par.
The CBT’s proposal would eliminate the
current delivery points on its corn and
soybean futures contracts at Toledo,
Ohio, and St. Louis, Missouri.

In addition to having a shipping
station located along the specified
segment of the Illinois River capable of
loading barges, firms eligible to issue
shipping certificates would be required
to meet a minimum net worth standard
of $40 million. This minimum net worth
standard is not applicable to the CBT’s

issuer to deliver (e.g., load into a barge) corn or
soybeans to the certificate holder, pursuant to terms
specified by the CBT, whenever the holder decides
to surrender the certificate to the issuer. Unlike an
issuer of a corn or soybean warehouse receipt,
which must have the product in storage to back the
receipt, an issuer of a shipping certificate would be
able to honor its delivery obligation not only from
inventories, but also from anticipated receipts or
purchases of corn or soybeans after the holder
surrenders the certificate.

other agricultural futures contracts and
would be in addition to the CBT’s
existing requirement of $2 million
working capital required of firms regular
for delivery under all of its futures
contracts for agricultural products. The
CBT proposal also would require the
issuer to have a letter of credit or other
guaranteed credit instrument
collateralizing the full market value of
the issued certificates and would
establish limits on the amount of
outstanding shipping certificates issued
by an issuer. These limitations would
be: (a) for northern Illinois River
locations, 30 times the registered daily
barge loading rate of each shipping
station; (b) a value no greater than 25%
of the issuer’s net worth; and (c) for
Chicago locations only, the registered
storage capacity of the facility.

In addition, the proposal would
impose requirements regarding an
issuer’s rate of loading barges. 12 Once a
shipping certificate was surrendered to
the issuer, the issuer would have to

12The issuer’s registered daily rate of loading
would be not less than (a) for northern Illinois River
locations, one barge per day per shipping station
and (b) for Chicago locations, three barges per day
per shipping station.

begin loading product within three
business days of surrender and receipt
of loading orders or one business day
after placement of the certificate
holder’s barge, whichever were later.
This loading would be required to take
precedence over all other barge loadings
for eight hours per day at the issuer’s
loading facility.

Shipping certificate holders would be
required to pay shipping certificate
issuers a daily premium charge until the
certificate were surrendered. 13 The last
trading day for expiring corn and
soybean futures months would be the
business day preceding the 15th
calendar day of the delivery month,
with all deliveries of shipping
certificates required to be completed by
the second business day following the
last trading day. (Currently, the last
trading day is the eighth-to-last business
day of the delivery month, with futures
delivery of warehouse receipts
continuing through the end of the
month.)

BILLING CODE 6351-01-P

13This charge would be 12/100 of one cent per
bushel for Chicago and 10/100 of one cent per
bushel for issuers along the northern Illinois River.
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I11. Deliverable Supplies of Soybeans
Are Inadequate Under Section 5a(a)(10)

A. The Standard for Measuring
Adequacy of Deliverable Supplies

Pursuant to section 5a(a)(10), the
Commission must assess whether the
CBT proposal meets the standard set by
that section to “permit the delivery
* * * at such point or points and at
such * * * |ocational price differentials
as will tend to prevent or diminish price
manipulation, market congestion, or the
abnormal movement of such commodity
in interstate commerce.”

One criterion for whether a delivery
proposal meets the standards of section
5a(a)(10) is whether the available
deliverable supplies of the commodity
at the delivery points specified are
adequate to tend to prevent or to
diminish price manipulation, market
congestion, and the abnormal movement
of the commodity in interstate
commerce. As discussed below, other
aspects of a proposed futures contract
may violate section 5a(a)(10) by tending
to cause the prohibited results, but
adequate deliverable supplies are a sine
gua non for any contract under section
5a(a)(10).

The Commission believes that, to
meet the statutory requirement of
tending to prevent or to diminish price
manipulation, market congestion, or the
abnormal movement of a commodity in
interstate commerce, a futures contract
should have a deliverable supply that,
for all delivery months on the contract,
is sufficiently large and available to
market participants that futures
deliveries, or the credible threat thereof,
can assure an appropriate convergence
of cash and futures prices. To prevent
unwarranted distortion of futures prices
in relation to the cash market, the
futures contract’s delivery terms must
reflect a product—in quality, form,
location, mode of transportation, etc.—
that is readily saleable in the cash
market.

Commission Guideline No. 1 (17 CFR
part 5, appendix A) provides some
guidance with respect to the adequacy
of the delivery terms of a futures
contract. Guideline No. 1 requires that
exchanges provide justification
concerning significant contract terms—
particularly delivery provisions—for
new or amended futures contracts. This
justification should provide evidence
that the proposed contract terms and
conditions are in conformity with
practices in the underlying cash market,
that those terms and conditions will
provide for deliverable supplies that
will not be conducive to price
manipulation or distortion, and that
such supplies reasonably can be

expected to be available to the short
trader and saleable by the long trader at
their market value in normal cash
market channels.14

Judging the adequacy of deliverable
supply in the context of a section
5a(a)(10) proceeding is more important
than and significantly different from
determining adequacy in the routine
review of applications for new contract
market designations. This section
5a(a)(10) proceeding involves contracts
that are known to have very large and
well-established markets, a history of
large trader positions, and a decades-
long history of surveillance problems.
Indeed, the Commission has already
made an affirmative finding that the
delivery provisions of the current
contracts do not meet the standards of
section 5a(a)(10) of the Act, and the
Commission must decide whether the
CBT’s proposal goes far enough to cure
that failure.

To determine an appropriate standard
for measuring the adequacy of
deliverable supplies under the CBT
proposal, the Commission has examined
separately for corn and soybeans the
relationship between the level of
deliverable stocks and the presence of a
price premium for the expiring futures
month over the next futures month (a
price inverse). The presence of such a
premium is an indication of tight
deliverable supplies, potentially
creating a price distortion. In situations
where limited supplies lead to such a
price inverse, futures contracts are
significantly vulnerable to price
manipulation, market congestion, and
the abnormal movement of the
commodity in interstate commerce
under the terms of section 5a(a)(10),

14This Commission standard addresses concerns
over manipulation from both the long and short
side. Availability of adequate deliverable supplies
tends to prevent price manipulation by the longs on
a futures contract by ensuring that the shorts on the
futures contract can obtain the commodity to make
delivery on the futures contract without artificial
constraints at a price reflecting fundamental
demand and supply conditions in the cash market.
The ready saleability in the cash market of the
commodity received through delivery on the futures
contract by contract longs tends to prevent price
manipulation by the shorts on the futures contract.
The Commission has considered both short-side
and long-side manipulations in making its
determinations in this Order.

The CBT has attempted to justify its proposal by
arguing that restricting available deliverable
supplies through contract delivery terms is an
appropriate method of reducing the likelihood of
short-side price manipulation. The Commission
disagrees with this argument. Such restrictions in
supplies render a contract highly vulnerable to
price manipulation by the longs and are
unnecessary if the contract is designed so as to
permit the saleability of the commodity received by
the takers of delivery at the normal cash market
price.

particularly when traders hold large
positions.15

For soybeans, the Commission’s staff
analysis demonstrated a positive
relationship between price inverses and
deliverable supplies of less than 12
million bushels (2,400 contracts). Price
inversions occurred in 12 of the 17
expirations of the CBT’s soybean futures
contracts when deliverable supplies
were less than 12 million bushels or
2,400 contracts. Furthermore, such
inversions occurred in 10 of the 11 such
expirations when a trader’s position
exceeded 600 contracts, a relatively
common occurrence in the soybean
futures market. In contrast, when
deliverable supplies exceeded 2,400
contracts, regardless of the size of large
traders’ positions, there was only a
single instance of price inversion. The
2,400-contract level of deliverable
supplies constitutes four times the
speculative position limit for the
contract, a benchmark historically used
by the Commission’s staff in analyzing
the adequacy of deliverable supplies for
new contracts.

The analysis for the corn market
found a comparable relationship
between price inverses and deliverable
supplies at the level of 15 million
bushels or 3,000 contracts. Price
inverses occurred in seven of the ten
corn expirations when deliverable
supplies were less than 3,000
contracts.16 This analysis supports using
as a measure of an inadequate level of
deliverable supplies under section
5a(a)(10) a level below 2,400 contracts
for soybeans and a level below 3,000
contracts for corn.

However, the history of these
contracts demonstrates that a higher
level of deliverable supplies may, in
fact, be necessary to protect against
price manipulation. Therefore, the
Commission also has decided to
consider an additional measure based
on historic experience with
manipulation and price distortion in
these contracts. During the July 1989
soybean futures contract expiration, the
Commission exercised its surveillance
powers to force the reduction of the long
futures position of the Ferruzzi group of

150f course, price inverses in futures contracts
can occur as a normal result of short supplies in the
cash market and ca