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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 20, 51 and 90

[CC Docket No. 96-98, CC Docket No. 95—
185, GN Docket No. 93-252; FCC 96-325]

Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996;
Interconnection between Local
Exchange Carriers and Commercial
Mobile Radio Service Providers;
Implementation of Sections 3(n) and
332 of the Communications Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Report and Order
released August 8, 1996 promulgates
national rules and regulations
implementing the statutory
requirements of the
Telecommunications Act of 1996 (the
1996 Act) intended to encourage the
development of competition in local
exchange and exchange access markets.
The Report and Order adopts certain
national rules that are consistent with
the terms and goals of the 1996 Act and
adopts minimum requirements which
states may augment with their own
requirements that are consistent with
the 1996 Act and the Commission’s
rules thereunder. The Report and Order
also incorporates and resolves issues
regarding interconnection between
CMRS providers and LECs, which
initially were raised in a separate
docket. The Report and Order enables
the states and the Commission to begin
implementing the local competition
provisions of the 1996 Act.

EFFECTIVE DATE: September 30, 1996.
FOR FURTHER INFORMATION CONTACT: Lisa
Gelb, Attorney, Common Carrier
Bureau, Policy and Program Planning
Division, (202) 418-1580, or David
Sieradzki, Attorney, Common Carrier
Bureau, Competitive Pricing Division,
(202) 418-1520. For additional
information concerning the information
collections contained in this Report and
Order contact Dorothy Conway at 202—
418-0217, or via the Internet at
dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order adopted August 1, 1996, and
released August 8, 1996. The full text of
this Report and Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M St., NW.,
Washington, DC. The complete text also
may be obtained through the World

Wide Web, at http://www.fcc.gov/
Bureaus/Common Carrier/Orders/
fcc96325.wp, or may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M St., NW.,
Suite 140, Washington, DC 20037.
Pursuant to the Telecommunications
Act of 1996, the Commission released a
Notice of Proposed Rulemaking,
Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996, CC
Docket No. 96-98 (61 FR 18311 (April
25, 1996)) to seek comment on rules to
implement sections 251, 252 and 253 of
the 1996 Act.

General

Section 251 of the 1996 Act imposes
specific obligations on
telecommunications carriers designed to
promote competition in local exchange
markets across the country. Section
251(a) imposes general obligations on
all telecommunications carriers. Section
251(b) imposes on all LECs certain
requirements, including the obligation
to provide resale, access to rights-of-
way, and to establish reciprocal
compensation arrangements for
transport and termination of traffic.
Section 251(c) requires incumbent LECs
to make available to new entrants
interconnection and access to
unbundled network elements, and to
offer LEC retail services for resale to
telecommunications carriers at
wholesale rates. Access to unbundled
elements and resale opportunities are
methods by which telecommunications
carriers can enter the local exchange
market.

Interconnection

Section 251(c)(2) of the 1996 Act
requires incumbent LECs to provide
interconnection to any requesting
telecommunications carrier at any
technically feasible point. The
interconnection must be at least equal in
quality to that provided by the
incumbent LEC to itself or its affiliates,
and must be provided on rates, terms,
and conditions that are just, reasonable,
and nondiscriminatory. The term
“interconnection’”” under section
251(c)(2) refers only to the physical
linking of two networks for the mutual
exchange of traffic. The Commission
identifies a minimum set of “‘technically
feasible” points of interconnection: (1)
the line-side of a local switch; (2) the
trunk-side of a local switch; (3) the
trunk interconnection points for a
tandem-switch; (4) central office cross-
connect points; and (5) out-of-band
signaling transfer points. In addition,
the points of access to unbundled

elements are also technically feasible
points of interconnection. The
Commission states that
telecommunications carriers may
request interconnection under section
251(c)(2) to provide telephone exchange
service or exchange access service, or
both. If the request is for such purposes,
the incumbent LEC must provide
interconnection in accordance with
section 251(c)(2) and the Commission’s
rules thereunder to any
telecommunications carrier, including
interexchange carriers and commercial
mobile radio service (CMRS) providers.

Access to Unbundled Elements

Section 251(c)(3) requires incumbent
LECs to provide requesting
telecommunications carriers
nondiscriminatory access to network
elements on an unbundled basis at any
technically feasible point on rates,
terms, and conditions that are just,
reasonable, and nondiscriminatory. The
Commission identifies a minimum set of
network elements that incumbent LECs
must provide under this section. States
may require incumbent LECs to provide
additional network elements on an
unbundled basis. The Commission
identified the seven following network
elements: network interface devices,
local loops, local and tandem switches
(including all software features
provided by such switches), interoffice
transmission facilities, signalling and
call-related database facilities,
operations support systems and
information and operator and directory
assistance facilities. Incumbent LECs
must provide requesting carriers
nondiscriminatory access to operations
support systems and information. The
Order requires incumbent LECs to
provide access to network elements in a
manner that allows requesting carriers
to combine such elements as they
choose. Incumbent LECs may not
impose restrictions upon the use of
network elements.

Methods of Obtaining Interconnection
and Access to Unbundled Elements

Section 251(c)(6) requires incumbent
LECs to provide physical collocation of
equipment necessary for
interconnection or access to unbundled
network elements at the incumbent
LEC’s premises, except that the
incumbent LEC may provide virtual
collocation if it demonstrates to the state
commission that physical collocation is
not practical for technical reasons or
because of space limitations. Incumbent
LECs are required to provide any
technically feasible method of
interconnection or access requested by a
telecommunications carrier, including
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physical collocation, virtual collocation,
and interconnection at meet points. The
Commission adopts, with certain
modifications, the physical and virtual
collocation requirements it adopted
earlier in the Expanded Interconnection
proceeding. The Commission also
establishes rules interpreting the
requirements of section 251(c)(6).

Pricing Methodologies

The 1996 Act requires the states to set
prices for interconnection and
unbundled elements that are cost-based,
nondiscriminatory, and may include a
reasonable profit. To help the states
accomplish this, the Commission has
concluded that the state commissions
should set arbitrated rates for
interconnection and access to
unbundled elements pursuant a
forward-looking economic cost pricing
methodology. The Commission has
concluded that the prices that new
entrants pay for interconnection and
unbundled elements should be based on
the local telephone companies Total
Element Long-Run Incremental Cost
(TELRIC) of providing a particular
network element, plus a reasonable
share of forward-looking joint and
common costs. States will determine,
among other things, the appropriate
risk-adjusted cost of capital and
depreciation rates. If states are unable to
conduct a cost study and apply an
economic costing methodology within
the statutory time frame for arbitrating
interconnection disputes, the
Commission has established default
ceilings and ranges for the states to
apply, on an interim basis, to
interconnection arrangements. The
Commission establishes a default range
of 0.2-0.4 cents per minute for
switching, plus access charges as
discussed below. For tandem switching,
the Commission establishes a default
ceiling of 0.15 cents per minute. The
Order also will establish default ceilings
for the other unbundled network
elements. These default provisions
might provide an administratively
simpler approach for state establishment
of prices, for a limited interim period,
and states, in the exercise of their
discretion, select the specific price
within that range, or subject to that
ceiling.

Access Charges for Unbundled
Switching

Nothing in the Commission’s Order
alters the collection of access charges
paid by an interexchange carrier under
Part 69 of the Commission’s rules, when
the incumbent LEC provides exchange
access service to an interexchange
carrier, either directly or through service

resale. Because access charges are not
included in the cost-based prices for
unbundled network elements, and
because certain portions of access
charges currently support the provision
of universal service, until the access
charge reform and universal service
proceedings have been completed, the
Commission is continuing to provide for
access charge recovery with respect to
use of an incumbent LEC’s unbundled
switching element, for a defined period
of time. This will minimize the
possibility that the incumbent LEC will
be able to ‘““double recover,” through
access charges, the facility costs that
new entrants have already paid to
purchase unbundled elements, while
preserving the status quo with respect to
subsidy payments. Under this Order,
incumbent LECs will recover from
interconnecting carriers the carrier
common line charge and a charge equal
to 75% of the transport interconnection
charge for all interstate minutes
traversing the incumbent LECs local
switches for which the interconnecting
carriers pay unbundled network
element charges. This aspect of the
Order expires at the earliest of: 1) June
30, 1997; 2) issuance of final decisions
by the Commission in the universal
service and access reform proceedings;
or 3) if the incumbent LEC is a Bell
Operating Company (BOC), the date on
which that BOC is authorized under
section 271 of the Act to provide in-
region interLATA service, for any given
state.

Resale

The 1996 Act requires all incumbent
LECs to offer for resale any
telecommunications service that the
carrier provides at retail to subscribers
who are not telecommunications
carriers. Resale will be an important
entry strategy both in the short term for
many new entrants as they build out
their own facilities and for small
businesses that cannot afford to compete
in the local exchange market by
purchasing unbundled elements or by
building their own networks. The 1996
Act’s pricing standard for wholesale
rates requires state commissions to
identify what marketing, billing,
collection, and other costs will be
avoided or that are avoidable by
incumbent LECs when they provide
services wholesale, and calculate the
portion of the retail rates for those
services that is attributable to the
avoided and avoidable costs. To define
clearly a wholesale service, the
Commission has identified certain
avoided costs. The application of this
definition is left to the states. If a state
elects not to implement the

methodology, it may elect, on an interim
basis, a discount rate from within a
default range of discount rates
established by the Commission. The
Commission establishes a default
discount range of 17-25% off retail
prices, leaving the states to set the
specific rate within that range, in the
exercise of their discretion.

Transport and Termination

The 1996 Act requires that charges for
transport and termination of traffic be
cost-based. The Commission concludes
that state commissions, during
arbitrations, should set symmetrical
prices based on the local telephone
company’s forward-looking costs. The
state commissions would also use the
TELRIC methodology when establishing
rates for transport and termination. The
Commission establishes a default range
of 0.2-0.4 cents per minute for end
office termination for states which have
not conducted a TELRIC cost study. The
Commission finds significant evidence
in the record in support of the lower
end of the ranges. In addition, the
Commission finds that additional
reciprocal charges could apply to
termination through a tandem switch.
The default ceiling for tandem
switching is 0.15 cents per minute, plus
applicable charges for transport from the
tandem switch to the end office. Each
state opting for the default approach for
a limited period of time, may select a
rate within that range.

Commercial Mobile Radio Service

In the Order, the Commission
concludes that CMRS providers are
telecommunications carriers, and
therefore are entitled to reciprocal
compensation arrangements under
section 251(b)(5). The Commission also
concludes that under section 251(b)(5) a
LEC may not charge a CMRS provider,
including a paging company, or any
other carrier for terminating LEC-
originated traffic. The Commission also
states that CMRS providers (specifically
cellular, broadband PCS, and covered
specialized mobile radio (SMR)
providers) offer telephone exchange
services, and such providers therefore
may request interconnection under
section 251(c)(2). The Commission
determines that CMRS providers should
not be classified as LECs at this time. In
this decision, the Commission applied
sections 251 and 252 to LEC-CMRS
interconnection. The Commission
acknowledges that section 332 is also a
basis for jurisdiction over LEC-CMRS
interconnection, but declined to define
the precise extent of that jurisdiction at
this time.
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Access to Rights of Way

The Commission also amends its rules
to implement the pole attachment
provisions of the 1996 Act. Specifically,
the Commission establishes procedures
for nondiscriminatory access by cable
television systems and
telecommunications carriers to poles,
ducts, conduits, and rights-of-way
owned by utilities or LECs. The Order
includes several specific rules as well as
a number of more general guidelines
designed to facilitate the negotiation
and mutual performance of fair, pro-
competitive access agreements without
the need for regulatory intervention.
Additionally, an expedited dispute
resolution is provided when good faith
negotiations fail, as are requirements
concerning modifications to poles,
ducts, conduits, and rights-of-way and
the allocation of the costs of such
modifications.

Exemptions, Suspensions, and
Modifications of Section 251
Requirements for Rural and Small
Telephone Companies

Section 251(f)(1) of the 1996 Act
provides for exemption of the
requirements in section 251(c) for rural
telephone companies (as defined by the
1996 Act) under certain circumstances.
Section 251(f)(2) permits LECs with
fewer than 2 percent of the nation’s
subscriber lines to petition for
suspension or modification of the
requirements in sections 251(b) or (c).

States are primarily responsible for
interpreting the provisions of section
251(f) through rulemaking and
adjudicative proceedings, and are
responsible for determining whether a
LEC in a particular instance is entitled
to exemption, suspension, or

modification of section 251

requirements.

The Commission establishes a very
limited set of rules interpreting the
requirements of section 251(f):

—LECs bear the burden of proving to
the state commission that a
suspension or modification of the
requirements of section 251(b) or (c)
is justified.

—Rural LECs bear the burden of proving
that continued exemption of the
requirements of section 251(c) is
justified, once a bona fide request has
been made by a carrier under to
section 251.

—Only LECs that, at the holding
company level, have fewer than 2
percent of the nation’s subscriber
lines are entitled to petition for
suspension or modification of
requirements under section 251(f)(2).

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, the Report and Order
contains a Final Regulatory Flexibility
Analysis which is set forth in Appendix
C to the Report and Order. A brief
description of the analysis follows.

Pursuant to Section 604 of the
Regulatory Flexibility Act, the
Commission performed a
comprehensive analysis of the Report
and Order with regard to small entities
and small incumbent LECs. This
analysis includes: (1) a succinct
statement of the need for, and objectives
of, the Commission’s decisions in the
Report and Order; (2) a summary of the
significant issues raised by the public
comments in response to the initial
regulatory flexibility analysis, a
summary of the Commission’s
assessment of these issues, and a

statement of any changes made in the
Report and Order as a result of the
comments; (3) a description of and an
estimate of the number of small entities
and small incumbent LECs to which the
Report and Order will apply; (4) a
description of the projected reporting,
recordkeeping and other compliance
requirements of the Report and Order,
including an estimate of the classes of
small entities and small incumbent
LECs which will be subject to the
requirement and the type of professional
skills necessary for compliance with the
requirement; (5) a description of the
steps the Commission has taken to
minimize the significant economic
impact on small entities and small
incumbent LECs consistent with the
stated objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the Report
and Order and why each one of the
other significant alternatives to each of
the Commission’s decisions which
affect the impact on small entities and
small incumbent LECs was rejected.

The rules adopted in this Report and
Order are necessary to implement the
provisions of the Telecommunications
Act of 1996.

Paperwork Reduction Act

Public reporting burden for the
collection of information is estimated as
follows:

OMB Approval Number: 3060—0710.
Title: Policy and rules concernng the
implementation of the local competition
provisions in the Telecommunications

Act of 1996.
Form No.: N/A.
Type of Review: New collection.

No. of re- '?)nngal hour Total annual
Information collection spondents urden per burden
response
(approx.) (hours) (hours)
Submission of information necessary to reach agreemMeENt ...........occviiiiiiiiiiiiee i 51 500 25,500
Submission of agreements to the State COMMISSION ........c.ooiiiiiiiiiiiiiieic e sne | eeesreesreesieeene | eesireeneesneenes 835
NeW and MOIfIEU .......oviiiiee e et 51 5
ClASS A CAITIET ittt e b e s be e b e s e et e e s e e sae e s 16 5
Other PrE@XISHING ...eoiveiiiieiii ittt ettt be e 500 1
Burden of proof regarding interconnection and access to unbundled network elements ... 100 250 25,000
COMOCALION ...ttt b e s e e e b e bbb 100 250 25,000
Notification that state commission has failed t0 aCt ..........cccceiiiiiiiiiii e 30 1 30
Rural @and Small CAITIEIS .......c.cooveiiiieiisece e 500 10 5,000
Pole attachment modifications: private electric utilities and telephone utilities ... 1,400 375 525,000
Maintenance practices modifications: cable operators, utilities and others ........ 12,250 5 6,125
Pole attachment access requests ..... 2,500 1 2,500
Pole attachment denials of aCCESS ........cccciiiiiiiiiiiii e, 250 3 750
Dispute resolution process for denials of access: using in-house assistance .... 250 25 6,250
Dispute resolution process for denials of access: using outside legal counsel ..........c.ccccveviiiieiniieene 250 4 1,000
Preparation of forward-looking economic cost studies to determine rates for interconnection and
unbundled network elements during arbitration proceedings ..........cocoveeiiiiiiiieiiieie e 100 1,216 121,600
Preparation of a cost study on avoidable costs to determine resale diSCOUNtS ..........ccccoeceeeiiiieniiieenne 200 480 96,000
Preparation of forward-looking economic cost studies to determine reciprocal rates for transport and
termination of telecommunications traffic ... 100 1,216 121,600
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No. of re- Abnngal hour Total annual
Information collection spondents urdaen per burden
response
(approx.) (hours) (hours)
Measurement of traffic for purposes of determining whether transport and termination traffic flows are
SYIMIMETTICA .ttt ettt ettt h ettt e bt e sh et e ab e e eh bt e bt e eh bt e sbe e sab e e bb e e b e e sbeeenbeenaneebeeans 550 700 385,000
Filing required for arbitration .............ccooiiiiiiii e 200 2 400
Determination of rates for interconnection, unbundled network elements, and transport and termi-
nation of telecommunications traffic—state commission review of forward-looking economic cost
LS 000 1= PSP PPRTPPRRPRTOPIN 50 2,160 108,000
Determination of resale discount percentage—state commission review of avoided cost studies ... 50 640 32,000
Petition for iNCUMBDENT LEC STALUS .....ooiuiiiiiiiiiiieeitee ettt sttt 30 1 30
Use of proxies by state commissions—articulating written reasons for choice 50 120 6,000
Preparation of forward-looking economic cost studies to establish rates for transport and termination
for paging and radiotelephone service, narrowband personal communications services, and paging
operation in the private land mobile radio SEIVICES .........cccciiiiiiiiiiiiierie e 50 720 36,000

Total Annual Burden: 1,529,620
hours.

Respondents: Business or other for-
profit.

Estimated costs per respondent: $0.

Needs and Uses: The Report and
Order implements parts of section 251
of the Telecommunications Act
requiring that: incumbent local
exchange carriers (LECs) offer
interconnection, unbundled network
elements, transport and termination,
and wholesale rates for retail services to
new entrants; incumbent LECs price
such services at rates that are cost-based
and just and reasonable; and incumbent
LECs provide access to rights-of-way, as
well as establish reciprocal
compensation arrangements for the
transport and termination of
telecommunications traffic.

Synopsis of First Report and Order

l. Introduction, Overview, and
Executive Summary

A. The Telecommunications Act of
1996—A New Direction

1. The Telecommunications Act of
1996, (Telecommunications Act of 1996,
Public Law No. 104-104, 110 Stat. 56,
to be codified at 47 U.S.C. §§ 151 et seq.
Hereinafter, all citations to the 1996 Act
will be to the 1996 Act as codified in the
United States Code), fundamentally
changes telecommunications regulation.
In the old regulatory regime government
encouraged monopolies. In the new
regulatory regime, we and the states
remove the outdated barriers that
protect monopolies from competition
and affirmatively promote efficient
competition using tools forged by
Congress. Historically, regulation of this
industry has been premised on the
belief that service could be provided at
the lowest cost to the maximum number
of consumers through a regulated
monopoly network. State and federal
regulators devoted their efforts over
many decades to regulating the prices

and practices of these monopolies and
protecting them against competitive
entry. The 1996 Act adopts precisely the
opposite approach. Rather than
shielding telephone companies from
competition, the 1996 Act requires
telephone companies to open their
networks to competition.

2. The 1996 Act also recasts the
relationship between the FCC and state
commissions responsible for regulating
telecommunications services. Until
now, we and our state counterparts
generally have regulated the
jurisdictional segments of this industry
assigned to each of us by the
Communications Act of 1934. The 1996
Act forges a new partnership between
state and federal regulators. This
arrangement is far better suited to the
coming world of competition in which
historical regulatory distinctions are
supplanted by competitive forces. As
this Order demonstrates, we have
benefitted enormously from the
expertise and experience that the state
commissioners and their staffs have
contributed to these discussions. We
look forward to the continuation of that
cooperative working relationship in the
coming months as each of us carries out
the role assigned by the 1996 Act.

3. Three principal goals established
by the telephony provisions of the 1996
Act are: (1) opening the local exchange
and exchange access markets to
competitive entry; (2) promoting
increased competition in
telecommunications markets that are
already open to competition, including
the long distance services market; and
(3) reforming our system of universal
service so that universal service is
preserved and advanced as the local
exchange and exchange access markets
move from monopoly to competition. In
this rulemaking and related
proceedings, we are taking the steps that
will achieve the pro-competitive,
deregulatory goals of the 1996 Act. The
Act directs us and our state colleagues

to remove not only statutory and
regulatory impediments to competition,
but economic and operational
impediments as well. We are directed to
remove these impediments to
competition in all telecommunications
markets, while also preserving and
advancing universal service in a manner
fully consistent with competition.

4. These three goals are integrally
related. Indeed, the relationship
between fostering competition in local
telecommunications markets and
promoting greater competition in the
long distance market is fundamental to
the 1996 Act. Competition in local
exchange and exchange access markets
is desirable, not only because of the
social and economic benefits
competition will bring to consumers of
local services, but also because
competition eventually will eliminate
the ability of an incumbent local
exchange carrier to use its control of
bottleneck local facilities to impede free
market competition. Under section 251,
incumbent local exchange carriers
(LECs), including the Bell Operating
Companies (BOCs), are mandated to
take several steps to open their networks
to competition, including providing
interconnection, offering access to
unbundled elements of their networks,
and making their retail services
available at wholesale rates so that they
can be resold. Under section 271, once
the BOCs have taken the necessary
steps, they are allowed to offer long
distance service in areas where they
provide local telephone service, if we
find that entry meets the specific
statutory requirements and is consistent
with the public interest. Thus, under the
1996 Act, the opening of one of the last
monopoly bottleneck strongholds in
telecommunications—the local
exchange and exchange access
markets—to competition is intended to
pave the way for enhanced competition
in all telecommunications markets, by
allowing all providers to enter all
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markets. The opening of all
telecommunications markets to all
providers will blur traditional industry
distinctions and bring new packages of
services, lower prices and increased
innovation to American consumers. The
world envisioned by the 1996 Act is one
in which all providers will have new
competitive opportunities as well as
new competitive challenges.

5. The Act also recognizes, however,
that universal service cannot be
maintained without reform of the
current subsidy system. The current
universal service system is a patchwork
quilt of implicit and explicit subsidies.
These subsidies are intended to promote
telephone subscribership, yet they do so
at the expense of deterring or distorting
competition. Some policies that
traditionally have been justified on
universal service considerations place
competitors at a disadvantage. Other
universal service policies place the
incumbent LECs at a competitive
disadvantage. For example, LECs are
required to charge interexchange
carriers a Carrier Common Line charge
for every minute of interstate traffic that
any of their customers send or receive.
This exposes LECs to competition from
competitive access providers, which are
not subject to this cost burden. Hence,
section 254 of the Act requires the
Commission, working with the states
and consumer advocates through a
Federal/State Joint Board, to revamp the
methods by which universal service
payments are collected and disbursed.
Federal-State Joint Board on Universal
Service, CC Docket No. 96-45, Notice of
Proposed Rulemaking and Order
Establishing Joint Board, FCC 96-93, 61
FR 10499 (March 14, 1996) (Universal
Service NPRM). The present universal
service system is incompatible with the
statutory mandate to introduce efficient
competition into local markets, because
the current system distorts competition
in those markets. For example, without
universal service reform, facilities-based
entrants would be forced to compete
against monopoly providers that enjoy
not only the technical, economic, and
marketing advantages of incumbency,
but also subsidies that are provided only
to the incumbents.

B. The Competition Trilogy: Section 251,
Universal Service Reform and Access
Charge Reform

6. The rules that we adopt to
implement the local competition
provisions of the 1996 Act represent
only one part of a trilogy. In this Report
and Order, we adopt initial rules
designed to accomplish the first of the
goals outlined above—opening the local
exchange and exchange access markets

to competition. The steps we take today
are the initial measures that will enable
the states and the Commission to begin
to implement sections 251 and 252.
Given the dynamic nature of
telecommunications technology and
markets, it will be necessary over time
to review proactively and adjust these
rules to ensure both that the statute’s
mandate of competition is effectuated
and enforced, and that regulatory
burdens are lifted as soon as
competition eliminates the need for
them. Efforts to review and revise these
rules will be guided by the experience
of states in their initial implementation
efforts.

7. The second part of the trilogy is
universal service reform. In early
November, the Federal/State Universal
Service Joint Board, including three
members of this Commission, will make
its recommendations to the
Commission. These recommendations
will serve as the cornerstone of
universal service reform. The
Commission will act on the Joint
Board’s recommendations and adopt
universal service rules not later than
May 8, 1997, and, we hope, even earlier.
Our universal service reform order,
consistent with section 254, will rework
the subsidy system to guarantee
affordable service to all Americans in an
era in which competition will be the
driving force in telecommunications. By
reforming the collection and
distribution of universal service funds,
the states and the Commission will also
ensure that the goals of affordable
service and access to advanced services
are met by means that enhance, rather
than distort, competition. Universal
service reform is vitally connected to
the local competition rules we adopt
today.

8. The third part of the trilogy is
access charge reform. It is widely
recognized that, because a competitive
market drives prices to cost, a system of
charges which includes non-cost based
components is inherently unstable and
unsustainable. It also well-recognized
that access charge reform is intensely
interrelated with the local competition
rules of section 251 and the reform of
universal service. We will complete
access reform before or concurrently
with a final order on universal service.

9. Only when all parts of the trilogy
are complete will the task of adjusting
the regulatory framework to fully
competitive markets be finished. Only
when our counterparts at the state level
complete implementing and
supplementing these rules will the
complete blueprint for competition be
in place. Completion of the trilogy,
coupled with the reduction in

burdensome and inefficient regulation
we have undertaken pursuant to other
provisions of the 1996 Act, will unleash
marketplace forces that will fuel
economic growth. Until then,
incumbents and new entrants must
undergo a transition process toward
fully competitive markets. We will,
however, act quickly to complete the
three essential rulemakings. We intend
to issue a notice of proposed rulemaking
in 1996 and to complete the access
charge reform proceeding concurrently
with the statutory deadline established
for the section 254 rulemaking. This
timetable will ensure that actions taken
by the Joint Board in November and this
Commission by not later than May 1997
in the universal service reform
proceeding will be coordinated with the
access reform docket.

C. Economic Barriers

10. As we pointed out in our Notice
of Proposed Rulemaking in this docket,
Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996, CC
Docket No. 9698, Notice of Proposed
Rulemaking, FCC 96-182 (April 19,
1996), 61 FR 18311 (April 25, 1996)
(NPRM), the removal of statutory and
regulatory barriers to entry into the local
exchange and exchange access markets,
while a necessary precondition to
competition, is not sufficient to ensure
that competition will supplant
monopolies. An incumbent LEC’s
existing infrastructure enables it to serve
new customers at a much lower
incremental cost than a facilities-based
entrant that must install its own
switches, trunking and loops to serve its
customers. Furthermore, absent
interconnection between the incumbent
LEC and the entrant, the customer of the
entrant would be unable to complete
calls to subscribers served by the
incumbent LEC’s network. Because an
incumbent LEC currently serves
virtually all subscribers in its local
serving area, an incumbent LEC has
little economic incentive to assist new
entrants in their efforts to secure a
greater share of that market. An
incumbent LEC also has the ability to
act on its incentive to discourage entry
and robust competition by not
interconnecting its network with the
new entrant’s network or by insisting on
supracompetitive prices or other
unreasonable conditions for terminating
calls from the entrant’s customers to the
incumbent LEC’s subscribers.

11. Congress addressed these
problems in the 1996 Act by mandating
that the most significant economic
impediments to efficient entry into the
monopolized local market must be
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removed. The incumbent LECs have
economies of density, connectivity, and
scale; traditionally, these have been
viewed as creating a natural monopoly.
As we pointed out in our NPRM, the
local competition provisions of the Act
require that these economies be shared
with entrants. We believe they should
be shared in a way that permits the
incumbent LECs to maintain operating
efficiency to further fair competition,
and to enable the entrants to share the
economic benefits of that efficiency in
the form of cost-based prices. Congress
also recognized that the transition to
competition presents special
considerations in markets served by
smaller telephone companies, especially
in rural areas. We are mindful of these
considerations, and know that they will
be taken into account by state
commissions as well.

12. The Act contemplates three paths
of entry into the local market—the
construction of new networks, the use of
unbundled elements of the incumbent’s
network, and resale. The 1996 Act
requires us to implement rules that
eliminate statutory and regulatory
barriers and remove economic
impediments to each. We anticipate that
some new entrants will follow multiple
paths of entry as market conditions and
access to capital permit. Some may
enter by relying at first entirely on resale
of the incumbent’s services and then
gradually deploying their own facilities.
This strategy was employed successfully
by MCI and Sprint in the interexchange
market during the 1970’s and 1980'’s.
Others may use a combination of entry
strategies simultaneously—whether in
the same geographic market or in
different ones. Some competitors may
use unbundled network elements in
combination with their own facilities to
serve densely populated sections of an
incumbent LEC’s service territory, while
using resold services to reach customers
in less densely populated areas. Still
other new entrants may pursue a single
entry strategy that does not vary by
geographic region or over time. Section
251 neither explicitly nor implicitly
expresses a preference for one particular
entry strategy. Moreover, given the
likelihood that entrants will combine or
alter entry strategies over time, an
attempt to indicate such a preference in
our section 251 rules may have
unintended and undesirable results.
Rather, our obligation in this proceeding
is to establish rules that will ensure that
all pro-competitive entry strategies may
be explored. As to success or failure, we
look to the market, not to regulation, for
the answer.

13. We note that an entrant, such as
a cable company, that constructs its own

network will not necessarily need the
services or facilities of an incumbent
LEC to enable its own subscribers to
communicate with each other. A firm
adopting this entry strategy, however,
still will need an agreement with the
incumbent LEC to enable the entrant’s
customers to place calls to and receive
calls from the incumbent LEC’s
subscribers. Sections 251 (b)(5) and
(c)(2) require incumbent LECs to enter
into such agreements on just,
reasonable, and nondiscriminatory
terms and to transport and terminate
traffic originating on another carrier’s
network under reciprocal compensation
arrangements. In this item, we adopt
rules for states to apply in implementing
these mandates of section 251 in their
arbitration of interconnection disputes,
as well as their review of such arbitrated
arrangements, or a BOC’s statement of
generally available terms. We believe
that our rules will assist the states in
carrying out their responsibilities under
the 1996 Act, thereby furthering the
Act’s goals of fostering prompt, efficient,
competitive entry.

14. We also note that many new
entrants will not have fully constructed
their local networks when they begin to
offer service. Joint Managers’ Statement,
S. Conf. Rep. No. 104-230, 104th Cong.,
2d Sess. 113 (1996) (“‘Joint Explanatory
Statement”) at 121. Although they may
provide some of their own facilities,
these new entrants will be unable to
reach all of their customers without
depending on the incumbent’s facilities.
Hence, in addition to an arrangement for
terminating traffic on the incumbent
LEC’s network, entrants will likely need
agreements that enable them to obtain
wholesale prices for services they wish
to sell at retail and to use at least some
portions of the incumbents’ facilities,
such as local loops and end office
switching facilities.

15. Congress recognized that, because
of the incumbent LEC’s incentives and
superior bargaining power, its
negotiations with new entrants over the
terms of such agreements would be
quite different from typical commercial
negotiations. As distinct from bilateral
commercial negotiation, the new entrant
comes to the table with little or nothing
the incumbent LEC needs or wants. The
statute addresses this problem by
creating an arbitration proceeding in
which the new entrant may assert
certain rights, including that the
incumbent’s prices for unbundled
network elements must be “just,
reasonable and nondiscriminatory.” We
adopt rules herein to implement these
requirements of section 251(c)(3).

D. Operational Barriers

16. The statute also directs us to
remove the existing operational barriers
to entering the local market. Vigorous
competition would be impeded by
technical disadvantages and other
handicaps that prevent a new entrant
from offering services that consumers
perceive to be equal in quality to the
offerings of incumbent LECs. Our
recently-issued number portability
Report and Order addressed one of the
most significant operational barriers to
competition by permitting customers to
retain their phone numbers when they
change local carriers. Telephone
Number Portability, CC Docket No. 95—
116, First Report and Order and Further
Notice of Proposed Rulemaking, FCC
96-286 (July 2, 1996) (61 FR 38605 (July
25, 1996)) (Number Portability Order).
Consistent with the 1996 Act, 47 U.S.C.
§251(b)(2), we required LECs to
implement interim and long-term
measures to ensure that customers can
change their local service providers
without having to change their phone
number. Number portability promotes
competition by making it less expensive
and less disruptive for a customer to
switch providers, thus freeing the
customer to choose the local provider
that offers the best value.

17. Closely related to number
portability is dialing parity, which we
address in a companion order. Dialing
parity enables a customer of a new
entrant to dial others with the
convenience an incumbent provides,
regardless of which carrier the customer
has chosen as the local service provider.
The history of competition in the
interexchange market illustrates the
critical importance of dialing parity to
the successful introduction of
competition in telecommunications
markets. Equal access enabled
customers of non-AT&T providers to
enjoy the same convenience of dialing
“1” plus the called party’s number that
AT&T customers had. Prior to equal
access, subscribers to interexchange
carriers (IXCs) other than AT&T often
were required to dial more than 20
digits to place an interstate long-
distance call. Industry data show that,
after equal access was deployed
throughout the country, the number of
customers using MCI and other long-
distance carriers increased significantly.
Federal Communications Commission,
Statistics of Communications Common
Carriers 1994-95, at 344, Table 8.8;
Federal Communications Commission,
Report on Long Distance Market Share,
Second Quarter 1995, at 14, table 6 (Oct.
1995). Thus, we believe that equal
access had a substantial pro-competitive
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impact. Dialing parity should have the
same effect.

18. This Order addresses other
operational barriers to competition,
such as access to rights of way,
collocation, and the expeditious
provisioning of resale and unbundled
elements to new entrants. The
elimination of these obstacles is
essential if there is to be a fair
opportunity to compete in the local
exchange and exchange access markets.
As an example, customers can
voluntarily switch from one
interexchange carrier to another
extremely rapidly, through automated
systems. This has been a boon to
competition in the interexchange
market. We expect that moving
customers from one local carrier to
another rapidly will be essential to fair
local competition.

19. As competition in the local
exchange market emerges, operational
issues may be among the most difficult
for the parties to resolve. Thus, we
recognize that, along with the state
commissions and the courts, we will be
called upon to enforce provisions of
arbitrated agreements and our rules
relating to these operational barriers to
entry. Because of the critical importance
of eliminating these barriers to the
accomplishment of the Act’s pro-
competitive objectives, we intend to
enforce our rules in a manner that is
swift, sure, and effective. To this end we
will review, with the states, our
enforcement techniques during the
fourth quarter of 1996.

20. We recognize that during the
transition from monopoly to
competition it is vital that we and the
states vigilantly and vigorously enforce
the rules that we adopt today and that
will be adopted in the future to open
local markets to competition. If we fail
to meet that responsibility, the actions
that we take today to accomplish the
1996 Act’s pro-competitive,
deregulatory objectives may prove to be
ineffective.

E. Transition

21. We consider it vitally important to
establish a ““pro-competitive,
deregulatory national policy
framework” for local telephony
competition, but we are acutely mindful
of existing common carrier
arrangements, relationships, and
expectations, particularly those that
affect incumbent LECs. In light of the
timing issues described above, we think
it wise to provide some appropriate
transitions.

22. In this regard, this Order sets
minimum, uniform, national rules, but
also relies heavily on states to apply

these rules and to exercise their own
discretion in implementing a pro-
competitive regime in their local
telephone markets. On those issues
where the need to create a factual record
distinct to a state or to balance unique
local considerations is material, we ask
the states to develop their own rules
that are consistent with general
guidance contained herein. The states
will do so in rulemakings and in
arbitrating interconnection
arrangements. On other issues,
particularly those related to pricing, we
facilitate the ability of states to adopt
immediate, temporary decisions by
permitting the states to set proxy prices
within a defined range or subject to a
ceiling. We believe that some states will
find these alternatives useful in light of
the strict deadlines of the law. For
example, section 252(b)(4)(C) requires a
state commission to complete the
arbitration of issues that have been
referred to it, pursuant to section
252(b)(1), within nine months after the
incumbent local exchange carrier
received the request for negotiation.
Selection of the actual prices within the
range or subject to the ceiling will be for
the state commission to determine.
Some states may use proxies
temporarily because they lack the
resources necessary to review cost
studies in rulemakings or arbitrations.
Other states may lack adequate
resources to complete such tasks before
the expiration of the arbitration
deadline. However, we encourage all
states to complete the necessary work
within the statutory deadline. Our
expectation is that the bulk of
interconnection arrangements will be
concluded through arbitration or
agreement, by the beginning of 1997.
Not until then will we be able to
determine more precisely the impact of
this Order on promoting competition.
Between now and then, we are eager to
continue our work with the states. In
this period, as set forth earlier, we
should be able to take major steps
toward implementing a new universal
service system and far-reaching reform
of interstate access. These reforms will
reflect intensive dialogue between us
and the states.

23. Similarly, as states implement the
rules that we adopt in this order as well
as their own decisions, they may find it
useful to consult with us, either
formally or informally, regarding
particular aspects of these rules. We
encourage and invite such inquiries
because we believe that such
consultations are likely to provide
greater certainty to the states as they
apply our rules to specific arbitration

issues and possibly to reduce the
burden of expensive judicial
proceedings on states. A variety of
formal and informal procedures exist
under our rules for such consultations,
and we may find it helpful to fashion
others as we gain additional experience
under the 1996 Act.

F. Executive Summary

1. Scope of Authority of the FCC and
State Commissions

24. The Commission concludes that
sections 251 and 252 address both
interstate and intrastate aspects of
interconnection, resale services, and
access to unbundled elements. The 1996
Act moves beyond the distinction
between interstate and intrastate matters
that was established in the 1934 Act,
and instead expands the applicability of
national rules to historically intrastate
issues, and state rules to historically
interstate issues. In the Report and
Order, the Commission concludes that
the states and the FCC can craft a
partnership that is built on mutual
commitment to local telephone
competition throughout the country,
and that under this partnership, the FCC
establishes uniform national rules for
some issues, the states, and in some
instances the FCC, administer these
rules, and the states adopt additional
rules that are critical to promoting local
telephone competition. The rules that
the FCC establishes in this Report and
Order are minimum requirements upon
which the states may build. The
Commission also intends to review and
amend the rules it adopts in this Report
and Order to take into account
competitive developments, states’
experiences, and technological changes.

2. Duty to Negotiate in Good Faith

25. In the Report and Order, the
Commission establishes some national
rules regarding the duty to negotiate in
good faith, but concludes that it would
be futile to try to determine in advance
every possible action that might be
inconsistent with the duty to negotiate
in good faith. The Commission also
concludes that, in many instances,
whether a party has negotiated in good
faith will need to be decided on a case-
by-case basis, in light of the particular
circumstances. The Commission notes
that the arbitration process set forth in
section 252 provides one remedy for
failing to negotiate in good faith. The
Commission also concludes that
agreements that were negotiated before
the 1996 Act was enacted, including
agreements between neighboring LECs,
must be filed for review by the state
commission pursuant to section 252(a).
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If the state commission approves such
agreements, the terms of those
agreements must be made available to
requesting telecommunications carriers
in accordance with section 252(i).

3. Interconnection

26. Section 251(c)(2) requires
incumbent LECs to provide
interconnection to any requesting
telecommunications carrier at any
technically feasible point. The
interconnection must be at least equal in
quality to that provided by the
incumbent LEC to itself or its affiliates,
and must be provided on rates, terms,
and conditions that are just, reasonable,
and nondiscriminatory. The
Commission concludes that the term
“interconnection” under section
251(c)(2) refers only to the physical
linking of two networks for the mutual
exchange of traffic. The Commission
identifies a minimum set of five
“technically feasible” points at which
incumbent LECs must provide
interconnection: (1) the line side of a
local switch (for example, at the main
distribution frame); (2) the trunk side of
a local switch; (3) the trunk
interconnection points for a tandem
switch; (4) central office cross-connect
points; and (5) out-of-band signalling
facilities, such as signalling transfer
points, necessary to exchange traffic and
access call-related databases. In
addition, the points of access to
unbundled elements (discussed below)
are also technically feasible points of
interconnection. The Commission finds
that telecommunications carriers may
request interconnection under section
251(c)(2) to provide telephone exchange
or exchange access service, or both. If
the request is for such purpose, the
incumbent LEC must provide
interconnection in accordance with
section 251(c)(2) and the Commission’s
rules thereunder to any
telecommunications carrier, including
interexchange carriers and commercial
mobile radio service (CMRS) providers.

4. Access to Unbundled Elements

27. Section 251(c)(3) requires
incumbent LECs to provide requesting
telecommunications carriers
nondiscriminatory access to network
elements on an unbundled basis at any
technically feasible point on rates,
terms, and conditions that are just,
reasonable, and nondiscriminatory. In
the Report and Order, the Commission
identifies a minimum set of network
elements that incumbent LECs must
provide under this section. States may
require incumbent LECs to provide
additional network elements on an
unbundled basis. The minimum set of

network elements the Commission
identifies are: local loops, local and
tandem switches (including all vertical
switching features provided by such
switches), interoffice transmission
facilities, network interface devices,
signalling and call-related database
facilities, operations support systems
and information, and operator and
directory assistance facilities. The
Commission concludes that incumbent
LECs must provide nondiscriminatory
access to operations support systems
and information by January 1, 1997. The
Commission concludes that access to
such operations support systems is
critical to affording new entrants a
meaningful opportunity to compete
with incumbent LECs. The Commission
also concludes that incumbent LECs are
required to provide access to network
elements in a manner that allows
requesting carriers to combine such
elements as they choose, and that
incumbent LECs may not impose
restrictions upon the uses to which
requesting carriers put such network
elements.

5. Methods of Obtaining Interconnection
and Access to Unbundled Elements

28. Section 251(c)(6) requires
incumbent LECs to provide physical
collocation of equipment necessary for
interconnection or access to unbundled
network elements at the incumbent
LEC’s premises, except that the
incumbent LEC may provide virtual
collocation if it demonstrates to the state
commission that physical collocation is
not practical for technical reasons or
because of space limitations. The
Commission concludes that incumbent
LECs are required to provide for any
technically feasible method of
interconnection or access requested by a
telecommunications carrier, including
physical collocation, virtual collocation,
and interconnection at meet points. The
Commission adopts, with certain
modifications, some of the physical and
virtual collocation requirements it
adopted earlier in the Expanded
Interconnection proceeding. The
Commission also establishes rules
interpreting the requirements of section
251(c)(6).

6. Pricing Methodologies

29. The 1996 Act requires the states
to set prices for interconnection and
unbundled elements that are cost-based,
nondiscriminatory, and may include a
reasonable profit. To help the states
accomplish this, the Commission
concludes that the state commissions
should set arbitrated rates for
interconnection and access to
unbundled elements pursuant a

forward-looking economic cost pricing
methodology. The Commission
concludes that the prices that new
entrants pay for interconnection and
unbundled elements should be based on
the local telephone companies Total
Element Long-Run Incremental Cost
(TELRIC) of providing a particular
network element, plus a reasonable
share of forward-looking joint and
common costs. States will determine,
among other things, the appropriate
risk-adjusted cost of capital and
depreciation rates. For states that are
unable to conduct a cost study and
apply an economic costing methodology
within the statutory time frame for
arbitrating interconnection disputes, the
Commission establishes default ceilings
and ranges for the states to apply, on an
interim basis, to interconnection
arrangements. The Commission
establishes a default range of 0.2-0.4
cents per minute for switching, plus
access charges as discussed below. For
tandem switching, the Commission
establishes a default ceiling of 0.15
cents per minute. The Order also
establishes default ceilings for the other
unbundled network elements.

7. Access Charges for Unbundled
Switching

30. Nothing in this Report and Order
alters the collection of access charges
paid by an interexchange carrier under
Part 69 of the Commission’s rules, when
the incumbent LEC provides exchange
access service to an interexchange
carrier, either directly or through service
resale. Because access charges are not
included in the cost-based prices for
unbundled network elements, and
because certain portions of access
charges currently support the provision
of universal service, until the access
charge reform and universal service
proceedings have been completed, the
Commission continues to provide for
access charge recovery with respect to
use of an incumbent LEC’s unbundled
switching element, for a defined period
of time. This will minimize the
possibility that the incumbent LEC will
be able to “double recover,” through
access charges, the facility costs that
new entrants have already paid to
purchase unbundled elements, while
preserving the status quo with respect to
subsidy payments. Incumbent LECs will
recover from interconnecting carriers
the carrier common line charge and a
charge equal to 75% of the transport
interconnection charge for all interstate
minutes traversing the incumbent LECs
local switches for which the
interconnecting carriers pay unbundled
network element charges. This aspect of
the Order expires at the earliest of: (1)
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June 30, 1997; (2) issuance of final
decisions by the Commission in the
universal service and access reform
proceedings; or (3) if the incumbent LEC
is a Bell Operating Company (BOC), the
date on which that BOC is authorized
under section 271 of the Act to provide
in-region interLATA service, for any
given state.

8. Resale

31. The 1996 Act requires all
incumbent LECs to offer for resale any
telecommunications service that the
carrier provides at retail to subscribers
who are not telecommunications
carriers. Resale will be an important
entry strategy both in the short term for
many new entrants as they build out
their own facilities and for small
businesses that cannot afford to compete
in the local exchange market by
purchasing unbundled elements or by
building their own networks. State
commissions must identify marketing,
billing, collection, and other costs that
will be avoided or that are avoidable by
incumbent LECs when they provide
services wholesale, and calculate the
portion of the retail rates for those
services that is attributable to the
avoided and avoidable costs. The
Commission identifies certain avoided
costs, and the application of this
definition is left to the states. If a state
elects not to implement the
methodology, it may elect, on an interim
basis, a discount rate from within a
default range of discount rates
established by the Commission. The
Commission establishes a default
discount range of 17-25% off retail
prices, leaving the states to set the
specific rate within that range, in the
exercise of their discretion.

9. Requesting Telecommunications
Carriers

32. The Commission concludes that,
to the extent that a carrier is engaged in
providing for a fee local, interexchange,
or international basic services directly
to the public or to such classes of users
as to be effectively available directly to
the public, the carrier is a
“telecommunications carrier,” and is
thus subject to the requirements of
section 251(a) and the benefits of
section 251(c). The Commission
concludes that CMRS providers are
telecommunications carriers, and that
private mobile radio service (PMRS)
providers generally are not
telecommunications carriers, except to
the extent that a PMRS provider uses
excess capacity to provide local,
interexchange, or international services
for a fee directly to the public. The
Commission also concludes that, if a

company provides both
telecommunications services and
information services, it must be
classified as a telecommunications
carrier.

10. Commercial Mobile Radio Service

33. The Commission concludes that
LECs are obligated, pursuant to section
251(b)(5) and the corresponding pricing
standards of section 252(d)(2) to enter
into reciprocal compensation
arrangements with CMRS providers,
including paging providers, for the
transport and termination of traffic on
each other’s networks. The Commission
concludes that many CMRS providers
(specifically cellular, broadband PCS
and covered specialized mobile radio
(SMR) providers) offer telephone
exchange service and exchange access,
and that incumbent LECs therefore must
make interconnection available to these
CMRS providers in conformity with
sections 251(c) and 252. The
Commission concludes that CMRS
providers should not be classified as
LECs at this time. The Commission also
concludes that it may apply section 251
and 252 to LEC-CMRS interconnection.
By opting to proceed under sections 251
and 252, the Commission is not finding
that section 332 jurisdiction over
interconnection has been repealed by
implication, and the Commission
acknowledges that section 332, in
tandem with section 201, is a basis for
jurisdiction over LEC-CMRS
interconnection.

11. Transport and Termination

34. The 1996 Act requires that charges
for transport and termination of traffic
be cost-based. The Commission
concludes that state commissions,
during arbitrations, should set
symmetrical prices based on the local
telephone company’s forward-looking
costs. The state commissions would also
use the TELRIC methodology when
establishing rates for transport and
termination. The Commission
establishes a default range of 0.2-0.4
cents per minute for end office
termination for states which have not
conducted a TELRIC cost study. The
Commission finds significant evidence
in the record in support of the lower
end of the ranges. In addition, the
Commission finds that additional
reciprocal charges could apply to
termination through a tandem switch.
The default ceiling for tandem
switching is 0.15 cents per minute, plus
applicable charges for transport from the
tandem switch to the end office. Each
state opting for the default approach for
a limited period of time, may select a
rate within that range.

12. Access to Rights of Way

35. The Commission amends its rules
to implement the pole attachment
provisions of the 1996 Act. Specifically,
the Commission establishes procedures
for nondiscriminatory access by cable
television systems and
telecommunications carriers to poles,
ducts, conduits, and rights-of-way
owned by utilities or LECs. The Order
includes several specific rules as well as
a number of more general guidelines
designed to facilitate the negotiation
and mutual performance of fair, pro-
competitive access agreements without
the need for regulatory intervention.
Additionally, an expedited dispute
resolution is provided when good faith
negotiations fail, as are requirements
concerning modifications to poles,
ducts, conduits, and rights-of-way and
the allocation of the costs of such
modifications.

13. Obligations Imposed on non-
incumbent LECs

36. The Commission concludes that
states generally may not impose on non-
incumbent LECs the obligations set forth
in section 251(c) entitled, “*Additional
Obligations on Incumbent Local
Exchange Carriers.” Section 251(h)(2)
sets forth a process by which the
Commission may decide to treat LECs as
incumbent LECs, and state commissions
or other interested parties may ask the
Commission to issue a rule, in
accordance with section 251(h)(2),
providing for the treatment of a LEC as
an incumbent LEC. In addition to this
Report and Order, the Commission
addresses in separate proceedings some
of the obligations, such as dialing parity
and number portability, that section
251(b) imposes on all LECs.

14. Exemptions, Suspensions, and
Modifications of Section 251
Requirements

37. Section 251(f)(1) provides for
exemption from the requirements in
section 251(c) for rural telephone
companies (as defined by the 1996 Act)
under certain circumstances. Section
251(f)(2) permits LECs with fewer than
2 percent of the nation’s subscriber lines
to petition for suspension or
modification of the requirements in
sections 251(b) or (c). In the Report and
Order, the Commission establishes a
very limited set of rules interpreting the
requirements of section 251(f). For
example, the Commission finds that
LECs bear the burden of proving to the
state commission that a suspension or
modification of the requirements of
section 251(b) or (c) is justified. Rural
LECs bear the burden of proving that
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continued exemption of the
requirements of section 251(c) is
justified, once a bona fide request has
been made by a carrier under section
251. The Commission also concludes
that only LECs that, at the holding
company level, have fewer than 2
percent of the nation’s subscriber lines
are entitled to petition for suspension or
modification of requirements under
section 251(f)(2). For the most part,
however, the states will interpret the
provisions of section 251(f) through
rulemaking and adjudicative
proceedings, and will be responsible for
determining whether a LEC in a
particular instance is entitled to
exemption, suspension, or modification
of section 251 requirements.

15. Commission Responsibilities Under
Section 252

38. Section 252(e)(5) requires the
Commission to assume the state’s
responsibilities under section 252 if the
state ““fails to act to carry out its
responsibility’”” under that section. In
the Report and Order, the Commission
adopts a minimum set of rules that will
provide notice of the standards and
procedures that the Commission will
use if it has to assume the responsibility
of a state commission under section
252(e)(5). The Commission concludes
that, if it arbitrates agreements, it will
use a ‘“‘“final offer” arbitration method,
under which each party to the
arbitration proposes its best and final
offer, and the arbitrator chooses among
the proposals. The arbitrator could
choose a proposal in its entirety, or
could choose different parties’ proposals
on an issue-by-issue basis. In addition,
the parties could continue to negotiate
an agreement after they submit their
proposals and before the arbitrator
makes a decision.

39. Section 252(i) of the 1996 Act
requires that incumbent LECs make
available to any requesting
telecommunications carrier any
individual interconnection, service, or
network element on the same terms and
conditions as contained in any
agreement approved under Section 252
to which they are a party. The
Commission concludes that section
252(i) entitles all carriers with
interconnection agreements to ‘“most
favored nation” status regardless of
whether such a clause is in their
agreement. Carriers may obtain any
individual interconnection, service, or
network element under the same terms
and conditions as contained in any
publicly filed interconnection
agreement without having to agree to
the entire agreement. Additionally,
carriers seeking interconnection,

network elements, or services pursuant
to section 252(i) need not make such
requests pursuant to the procedures for
initial section 251 requests, but instead
may obtain access to agreement
provisions on an expedited basis.

11. Scope of the Commission’s Rules

40. In implementing section 251, we
conclude that some national rules are
necessary to promote Congress’s goals
for a national policy framework and
serve the public interest, and that states
should have the major responsibility for
prescribing the specific terms and
conditions that will lead to competition
in local exchange markets. Our
approach in this Report and Order has
been a pragmatic one, consistent with
the Act, with respect to this allocation
of responsibilities. We believe that the
steps necessary to implement section
251 are not appropriately characterized
as a choice between specific national
rules on the one hand and substantial
state discretion on the other. We adopt
national rules where they facilitate
administration of sections 251 and 252,
expedite negotiations and arbitrations
by narrowing the potential range of
dispute where appropriate to do so,
offer uniform interpretations of the law
that might not otherwise emerge until
after years of litigation, remedy
significant imbalances in bargaining
power, and establish the minimum
requirements necessary to implement
the nationwide competition that
Congress sought to establish. This is
consistent with our obligation to
“‘complete all actions necessary to
establish regulations to implement the
requirements” of section 251. Some of
these rules will be relatively self-
executing. In many instances, however,
the rules we establish call on the states
to exercise significant discretion and to
make critical decisions through
arbitrations and development of state-
specific rules. Over time, we will
continue to review the allocation of
responsibilities, and we will reallocate
them if it appears that we have
inappropriately or inefficiently
designated the decisionmaking roles.

41. The decisions in this Report and
Order, and in this Section in particular,
benefit from valuable insights provided
by states based on their experiences in
establishing rules and taking other
actions intended to foster local
competition. Through formal comments,
ex parte meetings, and open forums,
state commissioners and their staffs
provided extensive, detailed
information to us regarding difficult or
complex issues that they have
encountered, and the various
approaches they have adopted to

address those issues. Information from
the states highlighted both differences
among communities within states, as
well as similarities among states. Recent
state rules and orders that take into
account the local competition
provisions of the 1996 Act have been
particularly helpful to our deliberations
about the types of national rules that
will best further the statute’s goal of
encouraging local telephone
competition. See, e.g, Petition of AT&T
for the Commission to Establish Resale
Rules, Rates, Terms and Condition and
the Initial Unbundling of Services,
Docket No. 6352—-U (Georgia
Commission May 29, 1996); AT&T
Communications of lllinois, Inc. et al.,
Petition for a Total Local Exchange
Wholesale Service Tariff from Illinois
Bell Telephone Company, Nos. 95-0458
and 95-0531 (consol.) (lllinois
Commission June 26, 1996); Hawaii
Administrative Rules, Ch. 6-80,
“‘Competition in Telecommunications
Services,” (Hawaii Commission May 17,
1996); Public Utilities Commission of
Ohio Case No. 95-845-TP-COI (Local
Competition) (Ohio Commission June
12, 1996) and Implementation of the
Mediation and Arbitration Provisions of
the Federal Telecommunications Act of
1996, Case No. 96-463—TP-UNC (Ohio
Commission May 30, 1996); Proposed
Rules regarding Implementation of
§840-15-101 et seq. Requirements
relating to Interconnection and
Unbundling, Docket No. 95R-556T
(Colorado Commission April 25, 1996)
(one of a series of Orders adopted by the
Colorado Commission in response to the
local competition provisions of the 1996
Act); Washington Utilities and
Transportation Commission, Fifteenth
Supplemental Order, Decision and
Order Rejecting Tariff Revisions,
Requiring Refiling, Docket No. UT—
950200 (Washington Commission April
1996). These state decisions also offered
useful insights in determining the extent
to which the Commission should set
forth uniform national rules, and the
extent to which we should ensure that
states can impose varying requirements.
Our contact with state commissioners
and their staffs, as well as recent state
actions, make clear that states and the
FCC share a common commitment to
creating opportunities for efficient new
entry into the local telephone market.
Our experience in working with state
commissions since passage of the 1996
Act confirms that we will achieve that
goal most effectively and quickly by
working cooperatively with one another
now and in the future as the country’s
emerging competition policy presents
new difficulties and opportunities.
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42. We also received helpful advice
and assistance from other government
agencies, including the National
Telecommunications and Information
Administration (NTIA), the Department
of Justice, and the Department of
Defense about how national rules could
further the public interest. In addition,
comments from industry members and
consumer advocacy groups helped us
understand better the varying and
competing concerns of consumers and
different representatives of the
telecommunications industry. We
benefitted as well by discovering that
there are certain matters on which there
is substantial agreement about the role
the Commission should play in
establishing and enforcing provisions of
section 251.

A. Advantages and Disadvantages of
National Rules

1. Background

43. Section 251(d)(1) instructs the
Commission, within six months after
the enactment of the 1996 Act (that is,
by August 8, 1996), to “‘establish
regulations to implement the
requirements of [section 251].”” The
Commission’s implementing rules
should be designed ‘‘to accelerate
rapidly private sector deployment of
advanced telecommunications and
information technologies and services to
all Americans by opening all
telecommunications markets to
competition.” Joint Explanatory
Statement at 1. In addition, section 253
requires the Commission to preempt the
enforcement of any state or local statute,
regulation, or legal requirement that
“prohibit[s] or [has] the effect of
prohibiting the ability of any entity to
provide any interstate or intrastate
telecommunications service.”

44. In the NPRM, we stated our belief
that we should implement Congress’s
goal of a pro-competitive, de-regulatory,
national policy framework by adopting
national rules that are designed to
secure the full benefits of competition
for consumers, with due regard to work
already done by the states. We sought
comment on the extent to which we
should adopt explicit national rules,
and the extent to which permitting
variations among states would further
Congress’s pro-competitive goals. We
anticipated that we would rely on
actions some states have already taken
to address interconnection and other
issues related to opening local markets
to competition. In the NPRM, we set
forth some of the benefits that would
likely result from implementing explicit
national rules, and some of the benefits

that would likely result from allowing
variations among states.

2. Discussion

45. Comments and ex parte
discussions with state commission
representatives have convinced us that
we share with states a common goal of
promoting competition in local
exchange markets. We conclude that
states and the FCC can craft a working
relationship that is built on mutual
commitment to local service
competition throughout the country, in
which the FCC establishes uniform,
national rules for some issues, the states
and the FCC administer these rules, and
the states adopt other critically
important rules to promote competition.
In implementing the national rules we
adopt in this Report and Order, states
will help to illuminate and develop
innovative solutions regarding many
complex issues for which we have not
attempted to prescribe national rules at
this time, and states will adopt specific
rules that take into account local
concerns. In this Report and Order, and
in subsequent actions we intend to take,
we have and will continue to seek
guidance from various states that have
taken the lead in establishing pro-
competitive requirements. We also
expect to rely heavily on state input and
experience in other FCC proceedings,
such as access reform and petitions
concerning BOC entry into in-region
interLATA markets. Virtually every
decision in this Report and Order
borrows from decisions reached at the
state level, and we expect this close
association with and reliance on the
states to continue in the future. We
therefore encourage states to continue to
pursue their own pro-competitive
policies. Indeed, we hope and expect
that this Report and Order will foster an
interactive process by which a number
of policies consistent with the 1996 Act
are generated by states.

46. We find that certain national rules
are consistent with the terms and the
goals of the statute. Section 251 sets
forth a number of rights with respect to
interconnection, resale services, and
unbundled network elements. We
conclude that the Commission should
define at least certain minimum
obligations that section 251 requires,
respectively, of all telecommunications
carriers, LECs, or incumbent LECs. For
example, as discussed in more detail
below, we conclude that it is reasonable
to identify a minimum number of
network elements that incumbent LECs
must unbundle and make available to
requesting carriers pursuant to the
standards set forth in sections 251 (c)
and (d), while also permitting states to

go beyond that minimum list and
impose additional requirements that are
consistent with the 1996 Act and the
FCC’s implementing rules. We find no
basis for permitting an incumbent LEC
in some states not to make available
these minimum technically feasible
network elements that are provided by
incumbent LECs in other states. We
point out, however, that a uniform rule
does not necessarily mean uniform
results. For example, a national pricing
methodology takes into account local
factors and inputs, and thus may lead to
different prices in different states, and
different regions within states. In
addition, parties that voluntarily
negotiate agreements need not comply
with the requirements we establish
under sections 251 (b) and (c), including
any pricing rules we adopt. We intend
to review on an ongoing basis the rules
we adopt herein in light of competitive
developments, states’ experiences, and
technological changes.

47. We find that incumbent LECs have
no economic incentive, independent of
the incentives set forth in sections 271
and 274 of the 1996 Act, to provide
potential competitors with
opportunities to interconnect with and
make use of the incumbent LEC’s
network and services. Negotiations
between incumbent LECs and new
entrants are not analogous to traditional
commercial negotiations in which each
party owns or controls something the
other party desires. Under section 251,
monopoly providers are required to
make available their facilities and
services to requesting carriers that
intend to compete directly with the
incumbent LEC for its customers and its
control of the local market. Therefore,
although the 1996 Act requires
incumbent LECs, for example, to
provide interconnection and access to
unbundled elements on rates, terms,
and conditions that are just, reasonable,
and nondiscriminatory, incumbent LECs
have strong incentives to resist such
obligations. The inequality of bargaining
power between incumbents and new
entrants militates in favor of rules that
have the effect of equalizing bargaining
power in part because many new
entrants seek to enter national or
regional markets. National (as opposed
to state) rules more directly address
these competitive circumstances.

48. We emphasize that, under the
statute, parties may voluntarily
negotiate agreements ‘““without regard
to” the rules that we establish under
sections 251 (b) and (c). However, fair
negotiations will be expedited by the
promulgation of national rules.
Similarly, state arbitration of
interconnection agreements now and in
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the future will be expedited and
simplified by a clear statement of terms
that must be included in every
arbitrated agreement, absent mutual
consent to different terms. Such
efficiency and predictability should
facilitate entry decisions, and in turn
enhance opportunities for local
exchange competition. In addition, for
new entrants seeking to provide service
on a national or regional basis,
minimum national requirements may
reduce the need for designing costly
multiple network configurations and
marketing strategies, and allow more
efficient competition. More efficient
competition will, in turn, benefit
consumers. Further, national rules will
reduce the need for competitors to
revisit the same issue in 51 different
jurisdictions, thereby reducing
administrative burdens and litigation for
new entrants and incumbents.

49. We also believe that some explicit
national standards will be helpful in
enabling the Commission and the states
to carry out other responsibilities under
the 1996 Act. For example, national
standards will enable the Commission
to address issues swiftly if the
Commission is obligated to assume
section 252 responsibilities because a
state commission has failed to act. In
addition, BOCs that seek to offer long
distance service in their service areas
must satisfy, inter alia, a ‘“‘competitive
checklist” set forth in section
271(c)(2)(B). Many of the competitive
checklist provisions require compliance
with specific provisions of section 251.
For example, the checklist requires
BOCs to provide ‘“nondiscriminatory
access to network elements in
accordance with the requirements of
sections 251(c)(3) and 252(d)(1).” Some
national rules also will help the states,
the DOJ, and the FCC carry out their
responsibilities under section 271, and
assist BOCs in determining what steps
must be taken to meet the requirements
of section 271(c)(2)(B), the competitive
checklist. In addition, national rules
that establish the minimum
requirements of section 251 will provide
states with a consistent standard against
which to conduct the fact-intensive
process of verifying checklist
compliance, the DOJ will have
standards against which to evaluate the
applications, and we will have
standards to apply in adjudicating
section 271 petitions in an extremely
compressed time frame. Moreover, we
believe that establishing minimum
requirements that arbitrated agreements
must satisfy will assist states in
arbitrating and reviewing agreements
under section 252, particularly in light

of the relatively short time frames for
such state action. While some states
reject the idea that national rules will
help the state commissions to satisfy
their obligations under section 252 to
mediate, arbitrate, and review
agreements, other states have welcomed
national rules, at least with respect to
certain matters.

50. A broad range of parties urge the
Commission to adopt minimum
requirements that would permit states to
impose additional, pro-competitive
requirements that are consistent with
the 1996 Act to address local or state-
specific circumstances. We agree
generally that many of the rules we
adopt should establish non-exhaustive
requirements, and that states may
impose additional pro-competitive
requirements that are consistent with
the purposes and terms of the 1996 Act,
including our regulations established
pursuant to section 251. In contrast, we
conclude that the 1996 Act limits the
obligations states may impose on non-
incumbent carriers. See infra, Section
XI.C. We also anticipate that the rules
we adopt regarding interconnection,
services, and access to unbundled
elements will evolve to accommodate
developments in technology and
competitive circumstances, and that we
will continue to draw on state
experience in applying our rules and in
addressing new or additional issues. We
recognize that it is vital that we
reexamine our rules over time in order
to reflect developments in the dynamic
telecommunications industry. We
cannot anticipate all of the changes that
will occur as a result of technological
advancements, competitive
developments, and practical experience,
particularly at the state level. Therefore,
ongoing review of our rules is
inevitable. Moreover, we conclude that
arbitrated agreements must permit
parties to incorporate changes to our
national rules, or to applicable state
rules as such changes may be effective,
without abrogating the entire contract.
This will ensure that parties, regardless
of when they enter into arbitrated
agreements, will be able to take
advantage of all applicable Commission
and state rules as they evolve.

51. Some parties contend that even
minimum requirements may impede the
ability of state commissions to take
varying approaches to address particular
circumstances or conditions. We agree
with the contention that, although there
are different market conditions from one
area to another, such distinct areas do
not necessarily replicate state
boundaries. For example, virtually all
states include both more densely-
populated areas and sparsely populated

rural areas, and all include both
business and residential areas. Although
each state is unique in many respects,
demographic and other differences
among states do not suggest that
national rules are inappropriate.
Moreover, even though it may not be
appropriate to impose identical
requirements on carriers with different
network technologies, our rules are
intended to accommodate such
differences. See infra, Section IV.E.
(concluding that successful
interconnection or access to an
unbundled element at a particular point
in the network creates a rebuttable
presumption that such interconnection
or access is technically feasible at
networks that employ substantially
similar facilities). We agree with parties,
such as the Ohio Consumers’ Counsel,
that physical networks are not designed
on a state-by-state basis. Ohio
Consumers’ Counsel comments at 4.
Some parties have argued that explicit
national standards will delay the
emergence of local telephone
competition, but none has offered
persuasive evidence to substantiate that
claim, and new entrants
overwhelmingly favor strong national
rules. We conclude, for the reasons set
forth above, that some national rules
will enhance opportunities for local
competition, and we have chosen to
adopt national rules where necessary to
establish the minimum requirements for
a nationwide pro-competitive policy
framework.

52. We disagree with those parties
that claim we are trying to impose a
uniformity that Congress did not intend.
Variations among interconnection
agreements will exist, because parties
may negotiate their own terms, states
may impose additional requirements
that differ from state to state, and some
terms are beyond the scope of this
Report and Order. We conclude,
however, that establishing certain rights
that are available, through arbitration, to
all requesting carriers, will help advise
parties of their minimum rights and
obligations, and will help speed the
negotiation process. In effect, the
Commission’s rules will provide a
national baseline for terms and
conditions for all arbitrated agreements.
Our rules also may tend to serve as a
useful guide for negotiations by setting
forth minimum requirements that will
apply to parties if they are unable to
reach agreement. This is consistent with
the broad delegation of authority that
Congress gave the Commission to
implement the requirements set forth in
section 251.

53. We also believe that national rules
will assist smaller carriers that seek to
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provide competitive local service. As
noted above, national rules will greatly
reduce the need for small carriers to
expend their limited resources securing
their right to interconnection, services,
and network elements to which they are
entitled under the 1996 Act. This is
particularly true with respect to discrete
geographic markets that include areas in
more than one state. We agree with the
Small Business Administration that
national rules will reduce delay and
lower transaction costs, which impose
particular hardships for small entities
that are likely to have less of a financial
cushion than larger entities. In addition,
even a small provider may wish to enter
more than one market, and national
rules will create economies of scale for
entry into multiple markets. We reject
the position advocated by some parties
that we should not adopt national rules
because such rules will be particularly
burdensome for small or rural
incumbent LECs. We note, however,
that section 251(f) provides relief from
some of our rules.

54. We recognize the concern of many
state commissions that the Commission
not undermine or reverse existing state
efforts to foster local competition. We
believe that Congress did not intend for
us needlessly to disrupt the pro-
competitive actions some states already
have taken that are both consistent with
the 1996 Act and our rules
implementing section 251. We believe
our rules will in many cases be
consistent with pro-competitive actions
already taken by states, and in fact,
many of the rules we adopt are based
directly on existing state commission
actions. We also intend to continue to
reflect states’ experiences as we revise
our rules. We also recognize, however,
that in at least some instances existing
state requirements will not be consistent
with the statute and our implementing
rules. It will be necessary in those
instances for the subject states to amend
their rules and alter their decisions to
conform to our rules. In our judgment,
national rules are highly desirable to
achieve Congress’s goal of a pro-
competitive national policy framework
for the telecommunications industry.

B. Suggested Approaches for FCC Rules
1. Discussion

55. We intend to adopt minimum
requirements in this proceeding; states
may impose additional pro-competitive
requirements that are consistent with
the Act and our rules. We decline to
adopt a “preferred outcomes” approach,
because such an approach would fail to
establish explicit national standards for
arbitration, and would fail to provide

sufficient guidance to the parties’
options in negotiations. To the extent
that parties advocate “preferred
outcomes” from which the parties could
deviate in arbitrated agreements, we
reject such a proposal, because we
conclude that it would not provide the
benefits conferred by establishing
“default” requirements. To the extent
that commenters advocate a regulatory
approach that would require parties to
justify a negotiated result different from
the preferred outcomes, we believe that
such an approach would impose greater
constraints on voluntarily negotiated
agreements than the 1996 Act permits.
Under the 1996 Act, parties may freely
negotiate any terms without justifying
deviation from “‘preferred outcomes.”
The only restriction on such negotiated
agreements is that they must be deemed
by the state commission to be
nondiscriminatory and consistent with
the public interest, under the standards
set forth in section 252(e)(2)(A). In
response to the Illinois Commission’s
suggestion that we adopt a process by
which states may seek waivers of our
rules, we note that Commission rules
already provide for waiver of our rules
under certain circumstances. We
decline to adopt a special waiver
process in this proceeding.

56. We intend our rules to give
guidance to the parties regarding their
rights and obligations under section
251. The specificity of our rules varies
with respect to different issues; in some
cases, we identify broad principles and
leave to the states the determination of
what specific requirements are
necessary to satisfy those principles. In
other cases, we find that local telephone
competition will be better served by
establishing specific requirements. In
each of the sections below, we discuss
the basis for adopting particular
national principles or rules.

57. We also believe that we should
periodically review and amend our
rules to take into account experiences of
carriers and states, technological
changes, and market developments. The
actions we take here are fully responsive
to Congress’s mandate that we complete
all actions necessary to establish
regulations to implement the
requirements of section 251 by August
8, 1996. We nevertheless retain
authority to refine or augment our rules,
or to follow a different course, after
developing some practical experience
with the rules adopted herein. It is
beyond doubt that the Commission has
ongoing rulemaking authority. For
example, section 4(i) provides that the
Commission ‘““may perform any and all
acts, make such rules and regulations,
and issue such orders, not inconsistent

with the Act, as may be necessary in the
execution of its functions.” Section 4(j)
provides that the Commission ‘“may
conduct its proceedings in such manner
as will best conduce to the proper
dispatch and to the ends of justice.” We
agree with Sprint, the Illinois
Commission, and other parties that we
should address in this rulemaking the
most important issues, and continue to
refine our rules on an ongoing basis to
address additional or unanticipated
issues, and especially to learn from the
decisions and experiences of the states.
We also reject the argument of
Margaretville Telephone Company that
the 1996 Act constitutes an
unconstitutional taking because it seeks
to deprive incumbent LECs of their
‘‘reasonable, investment-backed
expectation to hold competitive
advantages over new market entrants.”

C. Legal Authority of the Commission to
Establish Rules Applicable to Intrastate
Aspects of Interconnection, Services,
and Unbundled Network Elements

1. Background

58. In the NPRM, we tentatively
concluded that Congress intended
sections 251 and 252 to apply, and that
our rules should apply, to both
interstate and intrastate aspects of
interconnection, services, and access to
network elements. We stated in the
NPRM that it would seem to make little
sense, in terms of economics or
technology, to distinguish between
interstate and intrastate components for
purposes of sections 251 and 252. We
also believed that such a distinction
would appear to be inconsistent with
Congress’s desire to establish a national
policy framework for interconnection
and other issues critical to achieving
local competition. We sought comment
on these tentative conclusions.

59. We further tentatively concluded
in the NPRM that section 2(b) of the
1934 Act does not require a contrary
conclusion. Section 2(b) states that,
except as provided in certain
enumerated sections not including
sections 251 and 252, “‘nothing in [the
1934] Act shall be construed to apply or
to give to the Commission jurisdiction
with respect to * * * charges,
classifications, practices, services,
facilities, or regulations for or in
connection with intrastate
communication service by wire or radio
of any carrier * * *.”” We noted in the
NPRM that sections 251 and 252 do not
alter the jurisdictional division of
authority with respect to matters falling
outside the scope of these provisions.
For example, rates charged to end users
for local exchange service have
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traditionally been subject to state
authority, and will continue to be.

2. Discussion

60. We conclude that, in enacting
sections 251, 252, and 253, Congress
created a regulatory system that differs
significantly from the dual regulatory
system it established in the 1934 Act.
According to Senator Pressler, ‘““Progress
is being stymied by a morass of
regulatory barriers which balkanize the
telecommunications industry into
protective enclaves. We need to design
a national policy framework—a new
regulatory paradigm for
telecommunications—which
accommodates and accelerates
technological change and innovation.”
141 Cong. Rec. S7881-2, S7886 (June 7,
1995) (emphasis added). According to
Representative Fields, “[Congress] is
decompartmentalizing segments of the
telecommunications industry, opening
the floodgates of competition through
deregulation, and most importantly,
giving consumers choice * * *” 142
Cong. Rec. H1149 (Feb. 1, 1996). That
Act generally gave jurisdiction over
interstate matters to the FCC and over
intrastate matters to the states. The 1996
Act alters this framework, and expands
the applicability of both national rules
to historically intrastate issues, and state
rules to historically interstate issues. For
example, section 253(a) suggests that
states may establish regulations
regarding interstate as well as intrastate
matters. Indeed, many provisions of the
1996 Act are designed to open
telecommunications markets to all
potential service providers, without
distinction between interstate and
intrastate services.

61. For the reasons set forth below, we
hold that section 251 authorizes the FCC
to establish regulations regarding both
interstate and intrastate aspects of
interconnection, services, and access to
unbundled elements. We also hold that
the regulations the Commission
establishes pursuant to section 251 are
binding upon states and carriers and
section 2(b) does not limit the
Commission’s authority to establish
regulations governing intrastate matters
pursuant to section 251. Similarly, we
find that the states’ authority pursuant
to section 252 also extends to both
interstate and intrastate matters.
Although we recognize that these
sections do not contain an explicit grant
of intrastate authority to the
Commission or of interstate authority to
the states, we nonetheless find that this
interpretation is the only reasonable
way to reconcile the various provisions
of sections 251 and 252, and the statute
as a whole. As we indicated in the

NPRM, it would make little sense in
terms of economics or technology to
distinguish between interstate and
intrastate components for purposes of
sections 251 and 252. We believe that
this interpretation is the most
reasonable one in light of our
expectation that marketing and product
offerings by telecommunications
carriers will diminish or eliminate the
significance of interstate-intrastate
distinctions.

62. We view sections 251 and 252 as
creating parallel jurisdiction for the FCC
and the states. These sections require
the FCC to establish implementing rules
to govern interconnection, resale of
services, access to unbundled network
elements, and other matters, and direct
the states to follow the Act and those
rules in arbitrating and approving
arbitrated agreements under sections
251 and 252. Among other things, the
fact that the Commission is required to
assume the state commission’s
responsibilities if the state commission
fails to carry out its section 252
responsibilities gives rise to the
inevitable inference that both the states
and the FCC are to address the same
matters through their parallel
jurisdiction over both interstate and
intrastate matters under sections 251
and 252.

63. The only other possible
interpretations would be that: (1)
sections 251 and 252 address only
interstate aspects of interconnection,
services, and access to unbundled
elements; (2) the provisions address
only the intrastate aspects of those
issues; or (3) the FCC’s role is to
establish rules for interstate aspects, and
the states’ role is to arbitrate and
approve agreements on intrastate
aspects. As explained below, none of
these interpretations withstands
examination. Accordingly, we conclude
that sections 251 and 252 address both
interstate and intrastate aspects of
interconnection services and access to
unbundled elements.

64. Some parties have argued that our
authority under section 251 is limited
by section 2(b). Ordinarily, in light of
section 2(b), we would interpret a
provision of the Communications Act as
addressing only the interstate
jurisdiction unless the provision (as
well as section 2(b) itself) provided
otherwise. That interpretation is
contradicted in this case, however, by
strong evidence in the statute that the
local competition provisions of the 1996
Act are directed to both intrastate and
interstate matters. For example, section
251(c)(2), the interconnection
requirement, requires LECs to provide
interconnection “for the transmission

and routing of telephone exchange
service and exchange access.” Because
telephone exchange service is a local,
intrastate service, section 251(c)(2)
plainly addresses intrastate service, but
it also addresses interstate exchange
access. In addition, we note that in
section 253, the statute explicitly
authorizes the Commission to preempt
intrastate and interstate barriers to
entry.

65. More generally, if these sections
are read to address only interstate
services, the grant of substantial
responsibilities to the states under
section 252 is incongruous. A statute
designed to develop a national policy
framework to promote local competition
cannot reasonably be read to reduce
significantly the FCC’s traditional
jurisdiction over interstate matters by
delegating enforcement responsibilities
to the states, unless Congress intended
also to implement its national policies
by enhancing our authority to
encompass rulemaking authority over
intrastate interconnection matters. The
legislative history is replete with
statements indicating that Congress
meant to address intrastate local
exchange competition. For instance,
Senator Lott stated that ““[iJn addressing
local and long distance issues, creating
an open access and sound
interconnection policy was the key
objective * * * 141 Cong. Rec. S7906
(June 7, 1995) (emphasis added).
Representative Markey noted that “we
take down the barriers of local and long
distance and cable company, satellite,
computer software entry into any
business they want to get in.”” 142 Cong.
Rec. H1151 (Feb. 1, 1996) (emphasis
added).

66. Some parties argue that section
251 addresses solely intrastate matters.
We do not find this argument
persuasive. Under this narrow view,
section 251(c)(6) requiring incumbent
LECs to offer physical collocation would
apply only to equipment used for
intrastate services, while new entrants
would be limited to the use of virtual
collocation for equipment used in the
provision of interstate services,
pursuant to the decision in Bell
Atlantic. Bell Atlantic Telephone
Companies v. FCC, 24 F.3d 1441 (D.C.
Cir. 1994) (Bell Atlantic) (holding that
the Commission did not have authority
to require physical collocation for the
provision of interstate services). Such an
interpretation would force new entrants
to use different methods of collocation
based on the jurisdictional nature of the
traffic involved, and would thereby
greatly increase new entrants’ costs.
Moreover, such an interpretation would
fail to give effect to Congress’s intent in
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enacting section 251(c)(6) to reverse the
result reached in Bell Atlantic. The
language in the House bill which closely
matches the language that appears in
section 251(c)(6), noted that a provision
requiring physical collocation was
necessary ‘‘because a recent court
decision indicates that the Commission
lacks authority under the
Communications Act to order physical
collocation.” H.R. Rep. No. 204, pt. I,
104th Cong., 1st Sess., at 73 (1995).

67. Another factor that makes clear
that sections 251 and 252 did not
address exclusively intrastate matters is
the provision in section 251(g),
“Continued Enforcement of Exchange
Access and Interconnection
Requirements.” That section provides
that BOCs must follow the
Commission’s “‘equal access and
nondiscriminatory interconnection
restrictions (including receipt of
compensation)” until they are explicitly
superseded by Commission regulations
after the date of enactment of the 1996
Act. This provision refers to existing
Commission rules governing interstate
matters, and therefore it contradicts the
argument that section 251 addresses
intrastate matters exclusively.

68. Nor does the savings clause of
section 251(i) require us to conclude
that sections 251 and 252 address only
intrastate issues. Section 251(i) provides
that “[n]othing in this section shall be
construed to limit or otherwise affect
the Commission’s authority under
section 201.” This subsection merely
affirms that the Commission’s
preexisting authority under section 201
continues to apply for purely interstate
activities. It does not act as a limitation
on the agency’s authority under section
251.

69. As to the third possible
interpretation, the FCC’s role is to
establish rules for only the interstate
aspects of interconnection, and the
states’ role is to arbitrate and approve
only the intrastate aspects of
interconnection agreements. No
commenters support this position, and
we find that it would be inconsistent
with the 1996 Act to read into sections
251 and 252 such a distinction. The
statute explicitly contemplates that the
states are to comply with the
Commission’s rules, and the
Commission is required to assume the
state commission’s responsibilities if the
state commission fails to act to carry out
its section 252 responsibilities. Thus,
we believe the only logical conclusion
is that the Commission and the states
have parallel jurisdiction. We conclude,
therefore, that these sections can only
logically be read to address both
interstate and intrastate aspects of

interconnection, services, and access to
unbundled network elements, and thus
to grant the Commission authority to
establish regulations under 251, binding
on both carriers and states, for both
interstate and intrastate aspects.

70. Section 2(b) of the Act does not
require a different conclusion. Section
2(b) provides that, except as provided in
certain enumerated sections not
including sections 251 and 252,
“nothing in [the 1934] Act shall be
construed to apply or to give to the
Commission jurisdiction with respect to
* * * charges, classifications, practices,
services, facilities, or regulations for or
in connection with intrastate
communication service by wire or radio
of any carrier * * *”, As stated above,
however, we have found that sections
251 and 252 do apply to *“‘charges,
classifications, practices, services,
facilities, or regulations for or in
connection with intrastate
communication service.” In enacting
sections 251 and 252 after section 2(b),
and squarely addressing therein the
issue of interstate and intrastate
jurisdiction, we find that Congress
intended for sections 251 and 252 to
take precedence over any contrary
implications based on section 2(b). We
note also, that in enacting the 1996 Act,
there are other instances where
Congress indisputably gave the
Commission intrastate jurisdiction
without amending section 2(b). For
instance, section 251(e)(1) provides that
“[tlhe Commission shall have exclusive
jurisdiction over those portions of the
North American Numbering Plan that
pertain to the United States.”” Section
253 directs the FCC to preempt state
regulations that prohibit the ability to
provide intrastate services. Section
276(b) directs the Commission to
“establish a per call compensation plan
to ensure that payphone service
providers are fairly compensated for
each and every completed intrastate and
interstate call.”” Section 276(d) provides
that “[t]o the extent that any State
requirements are inconsistent with the
Commission’s regulations, the
Commission’s regulations on such
matters shall preempt such State
requirements.” None of these provisions
is specifically excepted from section
2(b), yet all of them explicitly give the
FCC jurisdiction over intrastate matters.
Thus, we believe that the lack of an
explicit exception in section 2(b) should
not be read to require an interpretation
that the Commission’s jurisdiction
under sections 251 and 252 is limited to
interstate services. A contrary holding
would nullify several explicit grants of
authority to the FCC, noted above, and

would render parts of the statute
meaningless.

71. Some parties find significance in
the fact that earlier drafts of the
legislation would have amended section
2(b) to make an exception for Part Il of
Title Il, including section 251, but the
enacted version did not include that
exception. These parties argue that this
change in drafting demonstrates an
intention by Congress that the
limitations of section 2(b) remain fully
in force with regard to sections 251 and
252. We find this argument
unpersuasive.

72. Parties that attach significance to
the omission of the proposed
amendment of section 2(b) rely on a rule
of statutory construction providing that,
when a provision in a prior draft is
altered in the final legislation, Congress
intended a change from the prior
version. This rule of statutory
construction has been rejected,
however, when changes from one draft
to another are not explained. In this
instance, the only statement from
Congress regarding the meaning of the
omission of the section 2(b) amendment
appears in the Joint Explanatory
Statement of the Conference Report.
According to the Joint Explanatory
Statement, all differences between the
Senate Bill, the House Amendment, and
the substitute reached in conference are
noted therein “except for clerical
corrections, conforming changes made
necessary by agreements reached by the
conferees, and minor drafting and
clerical changes.” Because the Joint
Explanatory Statement did not address
the removal of the section 2(b)
amendment from the final bill, the
logical inference is that Congress
regarded the change as an
inconsequential modification rather
than a significant alteration. Moreover,
it seems implausible that, by selecting
the final version, Congress intended a
radical alteration of the Commission’s
authority under section 251, given the
total lack of legislative history to that
effect. We conclude that elimination of
the proposed amendment of section 2(b)
was a nonsubstantive change because,
as AT&T contends, such amendment
was unnecessary in light of the grants of
authority under sections 251 and 252,
and would have had no practical effect.

73. Some parties have argued that, to
the extent that sections 251 and 252
address intrastate matters, the
Commission’s rulemaking authority
under those sections is limited to those
instances where Commission action
regarding intrastate matters is
specifically mandated, such as number
administration. We disagree. There is no
language limiting the Commission’s
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authority to establish rules under
section 251. To the contrary, section
251(d)(1) affirmatively requires
Commission rules, stating that “‘the
Commission shall complete all actions
necessary to implement the
requirements of this section.” Pursuant
to sections 4(i), 201(b), and 303(r) of the
Act, the Commission generally has
rulemaking authority to implement all
provisions of the Communications Act.
Courts have held that the Commission,
pursuant to its general rulemaking
authority, has “expansive’ rather than
limited powers. Further, where
Congress has expressly delegated to the
Commission rulemaking responsibility
with respect to a particular matter, such
delegation constitutes ‘“‘something more
than the normal grant of authority
permitting an agency to make ordinary
rules and regulations * * *”. Indeed, to
read these provisions otherwise would
negate the requirement that states
ensure that arbitrated agreements are
consistent with the Commission’s rules.
Thus, the explicit rulemaking
requirements pointed out by some of the
parties is best read as giving the
Commission more jurisdiction than
usual, not less. We believe that the
delegation of authority set forth in
section 251(d)(1) is “‘expansive’ and not
limited. We therefore reject assertions
that the Commission has authority to
establish regulations regarding intrastate
matters only with respect to certain
provisions of section 251, such as
number administration.

74. Moreover, the Court in Louisiana
PSC does not suggest a different result.
The reasoning in Louisiana PSC applies
to the dual regulatory system of the
1934 Act. As set forth above, however,
in sections 251-253, Congress amended
the dual regulatory system that the
Court addressed in Louisiana PSC. As a
result, preemption in this case is
governed by the usual rule, also
recognized in Louisiana PSC, that an
agency, acting within the scope of its
delegated authority, may preempt
inconsistent state regulation. As
discussed above, Congress here has
expressed an intent that our rules apply
to intrastate interconnection, services,
and access to network elements.
Therefore, Louisiana PSC does not
foreclose our adoption of regulations
under section 251 to govern intrastate
matters.

75. Parties have raised other
arguments suggesting that the
Commission lacks authority over
intrastate matters. We are not persuaded
by the argument that sections 256(c) and
261, as well as section 601(c) of the
1996 Act, evince an intent by Congress
to preserve states’ exclusive authority

over intrastate matters. In fact, section
261 supports the finding that the
Commission may establish regulations
regarding intrastate aspects of
interconnection, services and access to
unbundled elements that the states may
not supersede. Section 261(b) generally
permits states to enforce regulations
prescribed prior to the date of
enactment of the 1996 Act, and to
prescribe regulations after such date, if
such regulations are not inconsistent
with the provisions of Part Il of Title II.
Section 261(c) specifically provides that
nothing in Part 1l of Title Il “precludes
a State from imposing requirements on
a telecommunications carrier for
intrastate services that are necessary to
further competition in the provision of
telephone exchange service or exchange
access, as long as the State’s
requirements are not inconsistent with
this part or the Commission’s
regulations to implement this part.” We
conclude that state access and
interconnection obligations referenced
in section 251(d)(3) fall within the scope
of section 261(c). Section 261(c), as the
more specific provision, controls over
section 261(b) for matters that fall
within its scope. We note, too, that
section 261(c) encompasses all state
requirements. It is not limited to
requirements that were prescribed prior
to the enactment of the 1996 Act. By
providing that state requirements for
intrastate services must be consistent
with the Commission’s regulations,
section 261(c) buttresses our conclusion
that the Commission may establish
regulations regarding intrastate aspects
of interconnection, services, and access
to unbundled elements.

76. Section 601 of the 1996 Act and
section 256 also are consistent with our
conclusion. Section 601(c) of the 1996
Act provides that the Act and its
amendments ‘‘shall not be construed to
modify, impair, or supersede Federal,
State, or local law unless expressly so
provided in such Act or amendments.”
We conclude that section 251(d)(1),
which requires the Commission to
“establish regulations to implement the
requirements of this section,” and
section 261(c), were expressly intended
to modify federal and state law and
jurisdictional authority.

77. Section 256, entitled
‘““Coordination for Interconnectivity,”
has no direct bearing on the issue of the
Commission’s authority under section
251, because it provides only that
*“[n]othing in this section shall be
construed as expanding or limiting any
authority that the Commission may have
under law in effect before the date of
enactment of the Telecommunications
Act of 1996.”” That provision is relevant,

however, as a contrast to section 251,
which does not contain a similar
statement that the scope of the
Commission’s authority is unchanged
by section 251. Russello v. United
States, 464 U.S. 16, 23 (1983); Cramer
v. Internal Revenue Service, 64 F.3d
1406, 1412 (9th Cir. 1995) (where
Congress includes a provision in one
section of statute but omits it in another
section of the same Act, it should not be
implied where it is excluded).

78. We further conclude that the
Commission’s regulations under section
251 are binding on the states, even with
respect to intrastate issues. Section 252
provides that the agreements state
commissions arbitrate must comply
with the Commission’s regulations
established pursuant to section 251. In
addition, section 253 requires the
Commission to preempt state or local
regulations or requirements that
“prohibit or have the effect of
prohibiting the ability of any entity to
provide any interstate or intrastate
telecommunications service.” As
discussed above, section 261(c) provides
further support for the conclusion that
states are bound by the regulations the
Commission establishes under section
251.

79. We disagree with claims that
section 251(d)(3) “‘grandfathers”
existing state regulations that are
consistent with the 1996 Act, and that
such state regulations need not comply
with the Commission’s implementing
regulations. Section 251(d)(3) only
specifies that the Commission may not
preclude enforcement of state access
and interconnection requirements that
are consistent with section 251, and that
do not substantially prevent
implementation of the requirements of
section 251 or the purposes of Part Il of
Title 11. In this Report and Order, we set
forth only such rules that we believe are
necessary to implement fully section
251 and the purposes of Part Il of Title
Il. Thus, state regulations that are
inconsistent with our rules may
“substantially prevent implementation
of the requirements of this section and
the purposes of [Part Il of Title I1].”

80. We are not persuaded by
arguments that, because other
provisions of the 1996 Act specifically
require states to comply with the
Commission’s regulations, the absence
of such requirement in section 251(d)(3)
indicates that Congress did not intend
such compliance. Section 251(d)(3)
permits states to prescribe and to
enforce access and interconnection
requirements only to the extent that
such requirements *‘are consistent with
the requirements” of section 251 and do
not “‘substantially prevent
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implementation” of the requirements of
section 251 and the purposes of Part Il
of Title Il. The Commission is required
to establish regulations to “implement
the requirements of the section.”
Therefore, in order to be consistent with
the requirements of section 251 and not
“substantially prevent” implementation
of section 251 or Part Il of Title I, state
requirements must be consistent with
the FCC’s implementing regulations.

D. Commission’s Legal Authority and
the Adoption of National Pricing Rules

1. Background

81. In the NPRM, we sought comment
on our tentative conclusion that sections
251 (c)(2), (c)(3), and (c)(6) establish the
Commission’s legal authority under
section 251(d) to adopt pricing rules to
ensure that the rates, terms, and
conditions for interconnection, access to
unbundled network elements, and
collocation are just, reasonable, and
nondiscriminatory. We also sought
comment on our tentative conclusion
that sections 251(b)(5) and 251(c)(4)
establish our authority to define
“wholesale rates’ for purposes of resale,
and “‘reciprocal compensation
arrangements” for purposes of transport
and termination of telecommunications
services. In addition, we asked parties to
comment on our tentative conclusion
that the Commission’s statutory duty to
implement the pricing requirements of
section 251, as elaborated in section
252, requires that we establish pricing
rules interpreting and further explaining
the provisions of section 252(d). The
states would then apply these rules in
establishing rates pursuant to
arbitrations and in reviewing BOC
statements of generally available terms
and conditions.

82. We further sought comment on
our tentative conclusion that national
pricing rules would likely reduce or
eliminate inconsistent state regulatory
requirements, increase the predictability
of rates, and facilitate negotiation,
arbitration, and review of agreements
between incumbent LECs and
competitive providers. We also sought
comment on the potential consequences
of the Commission not establishing
specific pricing rules.

2. Discussion

83. In adopting sections 251 and 252,
we conclude that Congress envisioned
complementary and significant roles for
the Commission and the states with
respect to the rates for section 251
services, interconnection, and access to
unbundled elements. We interpret the
Commission’s role under section 251 as
ensuring that rates are just, reasonable,

and nondiscriminatory: in doing so, we
believe it to be within our discretion to
adopt national pricing rules in order to
ensure that rates will be just, reasonable,
and nondiscriminatory. The
Commission is also responsible for
ensuring that interconnection,
collocation, access to unbundled
elements, resale services, and transport
and termination of telecommunications
are reasonably available to new entrants.
The states’ role under section 252(c) is
to establish specific rates when the
parties cannot agree, consistent with the
regulations prescribed by the
Commission under sections 251(d)(1)
and 252(d).

84. While we recognize that sections
201 and 202 create a very different
regulatory regime from that envisioned
by sections 251 and 252, we observe
that Congress used terms in section 251,
such as the requirement that rates,
terms, and conditions be “just,
reasonable, and nondiscriminatory,”
that are very similar to language in
sections 201 and 202. This lends
additional support for the proposition
that Congress intended to give us
authority to adopt rules regarding the
justness and reasonableness of rates
pursuant to section 251, comparable in
some respects to the authority Congress
gave us pursuant to sections 201 and
202.

85. We believe that national pricing
rules are a critical component of the
interconnection regime set out in
sections 251 and 252. Congress intended
these sections to promote opportunities
for local competition, and directed us to
establish regulations to ensure that rates
under this regime would be
economically efficient. This, in turn,
should reduce potential entrants’ capital
costs, and should facilitate entry by all
types of service providers, including
small entities. Further, we believe that
national rules will help states review
and arbitrate contested agreements in a
timely fashion. From August to
November and beyond, states will be
carrying the tremendous burden of
setting specific rates for interconnection
and network elements, for resale, and
for transport and termination when
parties bring these issues before them
for arbitration. As discussed in more
detail below, we are setting forth default
proxies for states to use if they are
unable to set these rates using the
necessary cost studies within the
statutory time frame. After that, both we
and the states will need to review the
level of competition, revise our rules as
necessary, and reconcile arbitrated
interconnection arrangements to those
revisions on a going-forward basis.

86. We believe that national rules
should reduce the parties’ uncertainty
about the outcome that may be reached
by different states in their respective
regulatory proceedings, which will
reduce regulatory burdens for all parties
including small incumbent LECs and
small entities. A national regime should
also help to ensure consistent federal
court decisions on review of specific
state orders under sections 251 and 252.
In addition, under the national pricing
rules that we adopt for interconnection
and unbundled network elements, states
will retain the flexibility to consider
local technological, environmental,
regulatory, and economic conditions.
Failure to adopt national pricing rules,
on the other hand, could lead to widely
disparate state policies that could delay
the consummation of interconnection
arrangements and otherwise hinder the
development of local competition. Lack
of national rules could also provide
opportunities for incumbent LECs to
inhibit or delay the interconnection
efforts of new competitors, and create
great uncertainty for the industry,
capital markets, regulators, and courts
as to what pricing policies would be
pursued by each of the individual states,
frustrating the potential entrants’ ability
to raise capital. In sum, we believe that
the pricing of interconnection,
unbundled elements, resale, and
transport and termination of
telecommunications is important to
ensure that opportunities to compete are
available to new entrants.

87. As we observed in the NPRM,
section 251 explicitly sets forth certain
requirements regarding rates for
interconnection, access to unbundled
elements, and related offerings. Sections
251 (c)(2) and (c)(3) require that
incumbent LECs’ “rates, terms, and
conditions” for interconnection and
unbundled network elements be “just,
reasonable, and nondiscriminatory in
accordance with * * * the requirements
of sections 251 and 252.”” Section
251(c)(4) requires that incumbent LECs
offer ““for resale at wholesale rates any
telecommunications service that the
carrier provides at retail to subscribers
who are not telecommunications
carriers,” without unreasonable
conditions or limitations. Section
251(c)(6) provides that all LECs must
provide physical collocation of
equipment, “on rates, terms, and
conditions that are just, reasonable, and
nondiscriminatory.” Section 251(b)(5)
requires that all LECs “establish
reciprocal compensation arrangements
for the transport and termination of
telecommunications.” Section 251(d)(1)
further expressly directs the
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Commission, without limitation, to
“‘complete all actions necessary to
implement the requirements of [section
251].”

88. Section 252 generally sets forth
the procedures that state commissions,
incumbent LECs, and new entrants must
follow to implement the requirements of
section 251 and establish specific
interconnection arrangements. Section
252(c)(1) provides that “in resolving by
arbitration * * * any open issues and
imposing conditions upon the parties to
the agreement, a State commission shall
* * * ensure that such resolution and
conditions meet the requirements of
section 251, including the regulations
prescribed by the Commission pursuant
to section 251.”

89. We conclude that, under section
251(d)(1), Congress granted us broad
authority to complete all actions
necessary to implement the
requirements of section 251, including
actions necessary to ensure that rates for
interconnection, access to unbundled
elements, and collocation are “just,
reasonable, and nondiscriminatory.” We
also determine that the statute grants us
the authority to define reasonable
“wholesale rates’ for purposes of
services to be resold, and “‘reciprocal
compensation’ for purposes of transport
and termination of telecommunications.
The argument advanced by the New
York Commission, NARUC, and others
that the Commission’s implementing
authority under section 251(d)(1) is
limited to those provisions in section
251 that mandate specific Commission
rules, such as prescribing regulations for
number portability, unbundling, and
resale, reads into section 251(d)(1)
limiting language that the section does
not contain. Congress did not confine
the Commission’s rulemaking authority
to only those matters identified in
sections 251(b)(2), 251(c)(4)(B), and
251(d)(2), and there is no basis for
inferring such an implicit limitation. A
narrow reading of section 251(d)(1), as
proposed by the New York Commission,
NARUC, and others, would require the
Commission to neglect its statutory duty
to implement the provisions of section
251 and to promote rapid competitive
entry into local telephone markets.

90. We also reject the arguments
raised by several state commissions that
the language in section 252(c) indicates
Congress’ intent for the Commission to
have little or no authority with respect
to pricing of interconnection, access to
unbundled elements, and collocation.
We do not believe that the statutory
directive that state commissions
establish rates according to section
252(d) restricts our authority under
section 251(d)(1). States must comply

with both the statutory standards under
section 252(d) and the regulations
prescribed by the Commission pursuant
to section 251 when arbitrating rate
disputes or when reviewing BOC
statements of generally available terms.
Section 252(c) enumerates three
requirements that states must follow in
arbitrating issues. These requirements
are not set forth in the alternative;
rather, states must comply with all
three.

91. We further reject the argument
that section 251(d)(3) restricts the
Commission’s authority to establish
national pricing regulations. Section
251(d)(3) provides that the Commission
shall not preclude the enforcement of
any regulation, order, or policy of a state
commission that, inter alia, is consistent
with the requirements of section 251
and does not substantially prevent
implementation of the requirements of
section 251. This subsection, as
discussed in section 1I.C., supra, is
intended to allow states to adopt
regulations that are not inconsistent
with the Commission’s rules; it does not
address state policies that are
inconsistent with the pricing rules
established by the Commission.

92. We also address the impact of our
rules on small incumbent LECs. For
example, Rural Tel. Coalition argues
that rigid rules, based on the properties
of large urban LECs, cannot blindly be
applied to small and rural LECs. As
discussed above, however, we believe
that states will retain sufficient
flexibility under our rules to consider
local technological, environmental,
regulatory, and economic conditions.
We also note that section 251(f) may
provide relief to certain small carriers.

E. Authority To Take Enforcement
Action

1. Background

93. The Commission’s
implementation of section 251 must be
given full effect in arbitrated agreements
and incorporated into all such
agreements. There is judicial review of
such arbitrated agreements, and one
issue surely will be the adherence of
these agreements to our rules. The
Commission will have the opportunity
to participate, upon request by a party
or a state or by submitting an amicus
filing, in the arbitration or the judicial
review thereof. To clarify our potential
role, we consider the extent of the
Commission’s authority to review and
enforce agreements entered into
pursuant to section 252. Section
252(e)(6) provides that, in “‘any case in
which a State commission makes a
determination under this section, any

party aggrieved by such determination
may bring an action in an appropriate
Federal district court to determine
whether the agreement or statement
meets the requirements of section 251
and this section.”

94. In the NPRM, we sought comment
on the relationship between sections
251 and 252 and the Commission’s
existing authority under section 208(a),
which allows any person to file a
complaint with the Commission
regarding “‘anything done or omitted to
be done by any common carrier subject
to this Act, in contravention of the
provisions thereof * * *” We asked
whether section 208 gives the
Commission authority over complaints
alleging violations of requirements set
forth in sections 251 or 252. We also
sought comment on the relationship
between sections 251 and 252 and any
other applicable Commission
enforcement authority. We further
sought comment on how we might
increase the effectiveness of the
Commission’s enforcement
mechanisms. Specifically, we asked for
comment on how private rights of action
might be used under the Act, and the
Commission’s role in speeding dispute
resolution in forums used by private
parties.

2. Discussion

95. Consistent with our decision in
Telephone Number Portability and the
views of most commenters, we conclude
that parties have several options for
seeking relief if they believe that a
carrier has violated the standards under
section 251 or 252. Pursuant to section
252(e)(6), a party aggrieved by a state
commission arbitration determination
under section 252 has the right to bring
an action in federal district court.
Commenters also suggest that the
statute’s provision for federal district
court review of state public utility
commission decisions is inconsistent
with the 11th Amendment. That issue is
not properly before the Commission
since it is the federal courts that will
have to determine the scope of their
jurisdiction and in any case “‘regulatory
agencies are not free to declare an act of
Congress unconstitutional.” See
Meredith Corp. versus FCC, 809 F.2d
863, 873 (D.C. Cir. 1987). Federal
district courts may choose to stay or
dismiss proceedings brought pursuant
to section 252(e)(6), and refer issues of
compliance with the substantive
requirements of sections 251 and 252 to
the Commission under the primary
jurisdiction doctrine. We find, however,
that federal court review is not the
exclusive remedy regarding state
determinations under section 252. The
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1996 Act is clear when it intends for a
remedy to be exclusive. For example,
section 252(e)(6) provides that, if a state
commission fails to act, as described in
section 252(e)(5), “‘the proceeding by the
Commission under [section 252(e)(5)]
and any judicial review of the
Commission’s actions shall be the
exclusive remedies for a State
commission’s failure to act.” In contrast,
the succeeding sentence in section
252(e)(6) provides that any party
aggrieved by a state commission
determination under section 252 “may
bring an action in an appropriate
Federal district court * * *”

96. The Commission also stands ready
to provide guidance to states and other
parties regarding the statute and our
rules. In addition to the informal
consultations that we hope to continue
with state commissions, they or other
parties may at any time seek a
declaratory ruling where necessary to
remove uncertainty or eliminate a
controversy. See 47 CFR § 1.2 (the
Commission, in accordance with section
5(d) of the Administrative Procedures
Act, 5 U.S.C. §554(e), may issue a
declaratory ruling terminating a
controversy or removing uncertainty).
Because section 251 is critical to the
development of competitive local
markets, we intend to act expeditiously
on such requests for declaratory rulings.

97. We further conclude that section
252(e)(6) does not divest the
Commission of jurisdiction, in whole or
in part, over complaints that a common
carrier violated section 251 or 252 of the
Act. Section 601(c)(1) of the 1996 Act
provides that the 1996 Act “‘shall not be
construed to modify, impair or
supersede” existing federal law—which
includes the section 208 complaint
process—‘‘unless expressly so
provided.” Sections 251 and 252 do not
divest the Commission of its section 208
complaint authority.

98. An aggrieved party could file a
section 208 complaint with the
Commission, alleging that the
incumbent LEC or requesting carrier has
failed to comply with the requirements
of sections 251 and 252, including
Commission rules thereunder, even if
the carrier is in compliance with an
agreement approved by the state
commission. Alternatively, a party
could file a section 208 complaint
alleging that a common carrier is
violating the terms of a negotiated or
arbitrated agreement. We plan to initiate
a proceeding to adopt expedited
procedures for resolving complaints
filed pursuant to section 208.

99. We note that, in acting on a
section 208 complaint, we would not be
directly reviewing the state

commission’s decision, but rather, our
review would be strictly limited to
determining whether the common
carrier’s actions or omissions were in
contravention of the Communications
Act. While we would have authority to
review such complaints, we note that
we might decline, at least in some
instances, to impose financial penalties
upon a common carrier that is acting
pursuant to state requirements or
authorization, even if we sustain the
allegations in the complaint. Thus,
consistent with our past decisions in
analogous contexts (See Number
Portability Order, supra; Freemon
versus AT&T, 59 FR 43125 (August 22,
1994) (provision permitting persons
aggrieved by violation of prohibition
against unauthorized publication of
certain communications to “bring a civil
action in United States district court or
any other court of competent
jurisdiction” did not bar a complaint
under section 208 of the
Communications Act); see also Policies
Governing the Provision of Shared
Telecommunications Service, 54 FR 478
(January 6, 1989) (the section 208
complaint process is available to resolve
any specific problems that might arise
regarding shared telecommunications
service regulation by a state that
impinges upon a federal interest)), we
conclude that a person aggrieved by a
state determination under sections 251
and 252 of the Act may elect to either
bring an action for federal district court
review or a section 208 complaint to the
Commission against a common carrier.
Such a person could, as a further
alternative, pursuant to section 207, file
a complaint against a common carrier
with the Commission or in federal
district court for the recovery of
damages. We are unlikely, in
adjudicating a complaint, to examine
the consistency of a state decision with
sections 251 and 252 if a judicial
determination has already been made on
the issues before us.

100. Finally, we clarify, as one
commenter requested, that nothing in
sections 251 and 252 of our
implementing regulations is intended to
limit the ability of persons to seek relief
under the antitrust laws, other statutes,
or common law. In addition, in
appropriate circumstances, the
Commission could institute an inquiry
on its own motion, 47 U.S.C. §403,
initiate a forfeiture proceeding, 47
U.S.C. 8503(b), initiate a cease-and-
desist proceeding, 47 U.S.C. §312(b), or
in extreme cases, consider initiating a
revocation proceeding for violators with
radio licenses, 47 U.S.C. §312(a), or
referring violations to the Department of

Justice for possible criminal prosecution
under 47 U.S.C. §501, 502 & 503(a).

F. Regulations of BOC Statements of
Generally Available Terms

101. We noted in the NPRM that
section 251 and our implementing
regulations govern the states’ review of
BOC statements of generally available
terms and conditions, as well as
arrangements reached through
compulsory arbitration pursuant to
section 252(b). We tentatively
concluded that we should adopt a single
set of standards with which both
arbitrated agreements and BOC
statements of generally available terms
must comply.

102. Only a few commenters
addressed this issue, and most
concurred with the tentative conclusion
that we should apply the same
requirements to both arbitrated
agreements and BOC statements of
generally available terms. The Illinois
Commission, for example, asserts that,
“[s]ince the generally available terms
could be viewed as a baseline against
which to craft arbitrated arrangements,
it is reasonable to hold both arbitrated
agreements and the BOC statements of
generally available terms to the same
standards.” CompTel asserts that,
particularly if states require incumbent
LECs to tariff the terms and conditions
in agreements that are subject to
arbitration, there will be few if any
distinctions between arbitrated
agreements and generally available
terms and conditions.

103. We hereby find that our tentative
conclusion that we should apply a
single set of standards to both arbitrated
agreements and BOC statements of
generally available terms is consistent
with both the text and purpose of the
1996 Act. BOC statements of generally
available terms are relevant where a
BOC seeks to provide in-region
interLATA service, and the BOC has not
negotiated or arbitrated an agreement.
Therefore, such statements are to some
extent a substitute for an agreement for
interconnection, services, or access to
unbundled elements. We also find no
basis in the statute for establishing
different requirements for arbitrated
agreements and BOC statements of
generally available terms. Moreover, a
single set of requirements will
substantially ease the burdens of state
commissions and the FCC in reviewing
agreements and statements of generally
available terms pursuant to sections 252
and 271.
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G. States’ Role in Fostering Local
Competition Under Sections 251 and
252

104. As already referenced, states will
play a critical role in promoting local
competition, including by taking a key
role in the negotiation and arbitration
process. We believe the negotiation/
arbitration process pursuant to section
252 is likely to proceed as follows.
Initially, the requesting carrier and
incumbent LEC will seek to negotiate
mutually agreeable rates, terms, and
conditions governing the competing
carrier’s interconnection to the
incumbent’s network, access to the
incumbent’s unbundled network
elements, or the provision of services at
wholesale rates for resale by the
requesting carrier. Either party may ask
the relevant state commission to
mediate specific issues to facilitate an
agreement during the negotiation
process.

105. Because the new entrant’s
objective is to obtain the services and
access to facilities from the incumbent
that the entrant needs to compete in the
incumbent’s market, the negotiation
process contemplated by the 1996 Act
bears little resemblance to a typical
commercial negotiation. Indeed, the
entrant has nothing that the incumbent
needs to compete with the entrant, and
has little to offer the incumbent in a
negotiation. Consequently, the 1996 Act
provides that, if the parties fail to reach
agreement on all issues, either party
may seek arbitration before a state
commission. The state commission will
arbitrate individual issues specified by
the parties, or conceivably may be asked
to arbitrate the entire agreement. In the
event that a state commission must act
as arbitrator, it will need to ensure that
the arbitrated agreement is consistent
with the Commission’s rules. In
reviewing arbitrated and negotiated
agreements, the state commission may
ensure that such agreements are
consistent with applicable state
requirements.

106. Under the statutory scheme in
sections 251 and 252, state commissions
may be asked by parties to define
specific terms and conditions governing
access to unbundled elements,
interconnection, and resale of services
beyond the rules the Commission
establishes in this Report and Order.
Moreover, the state commissions are
responsible for setting specific rates in
arbitrated proceedings. For example,
state commissions in an arbitration
would likely designate the terms and
conditions by which the competing
carrier receives access to the
incumbent’s loops. The state

commission might arbitrate a
description or definition of the loop, the
term for which the carrier commits to
the purchase of rights to exclusive use
of a specific network element, and the
provisions under which the competing
carrier will order loops from the
incumbent and the incumbent will
provision an order. The state
commission may establish procedures
that govern should the incumbent
refurbish or replace the element during
the agreement period, and the
procedures that apply should an end
user customer decide to switch from the
competing carrier back to the incumbent
or a different provider. In addition, the
state commission will establish the rates
an incumbent charges for loops, perhaps
with volume and term discounts
specified, as well as rates that carriers
may charge to end users.

107. State commissions will have
similar responsibilities with respect to
other unbundled network elements such
as the switch, interoffice transport,
signalling and databases. State
commissions may identify network
elements to be unbundled, in addition
to those elements identified by the
Commission, and may identify
additional points at which incumbent
LECs must provide interconnection,
where technically feasible. State
commissions are responsible for
determining when virtual collocation
may be provided instead of physical
collocation, pursuant to section
251(c)(6). States also will determine, in
accordance with section 251(f)(1),
whether and to what extent a rural
incumbent LEC is entitled to continued
exemption from the requirements of
section 251(c) after a
telecommunications carrier has made a
bona fide request under section 251.
Under section 251(f)(2), states will
determine whether to grant petitions
that may be filed by certain LECs for
suspension or modification of the
requirements in sections 251 (b) or (c).

108. The foregoing is a representative
sampling of the role that states will have
in steering the course of local
competition. State commissions will
make critical decisions concerning a
host of issues involving rates, terms, and
conditions of interconnection and
unbundling arrangements, and
exemption, suspension, or modification
of the requirements in section 251. The
actions taken by a state will
significantly affect the development of
local competition in that state.
Moreover, actions in one state are likely
to influence other states, and to have a
substantial impact on steps the FCC
takes in developing a pro-competitive
national policy framework.

111. Duty to Negotiate in Good Faith
A. Background

109. Section 251(c)(1) of the statute
imposes on incumbent LECs the *‘duty
to negotiate in good faith in accordance
with section 252 the particular terms
and conditions of agreements to fulfill
the duties described” in sections 251(b)
and (c), and further provides that “‘(t)he
requesting telecommunications carrier
also has the duty to negotiate in good
faith the terms and conditions of such
agreements.” In the NPRM, we asked
parties to comment on the extent to
which the Commission should establish
national rules defining the requirements
of the good faith negotiation obligation.

B. Advantages and Disadvantages of
National Rules

1. Discussion

110. We conclude that establishing
some national standards regarding the
duty to negotiate in good faith could
help to reduce areas of dispute and
expedite fair and successful
negotiations, and thereby realize
Congress’ goal of enabling swift market
entry by new competitors. In order to
address the balance of the incentives
between the bargaining parties,
however, we believe that we should set
forth some minimum requirements of
good faith negotiation that will guide
parties and state commissions. As
discussed above, the requirements in
section 251 obligate incumbent LECs to
provide interconnection to competitors
that seek to reduce the incumbent’s
subscribership and weaken the
incumbent’s dominant position in the
market. Generally, the new entrant has
little to offer the incumbent. Thus, an
incumbent LEC is likely to have scant,
if any, economic incentive to reach
agreement. In addition, incumbent LECs
argue that requesting carriers may have
incentives to make unreasonable
demands or otherwise fail to act in good
faith. The fact that an incumbent LEC
has superior bargaining power does not
itself demonstrate a lack of good faith,
or ensure that a new entrant will act in
good faith.

111. We agree with commenters that
it would be futile to try to determine in
advance every possible action that
might be inconsistent with the duty to
negotiate in good faith. As discussed
more fully below, determining whether
or not a party’s conduct is consistent
with its statutory duty will depend
largely on the specific facts of
individual negotiations. Therefore, we
believe that it is appropriate to identify
factors or practices that may be evidence
of failure to negotiate in good faith, but
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that will need to be considered in light
of all relevant circumstances.

112. Consistent with our discussion in
Section Il, above, we believe that the
Commission has authority to review
complaints alleging violations of good
faith negotiation pursuant to section
208. We previously have held that
parties may raise allegations regarding
good faith negotiation pursuant to
section 208. Cellular Interconnection
Proceeding, 4 FCC Rcd 2369 (1989). The
Commission also held in that case that
“the conduct of good faith negotiations
is not jurisdictionally severable.” Id. at
2371. Penalties may be imposed under
sections 501, 502 and 503 for failure to
negotiate in good faith. In addition, we
believe that state commissions have
authority, under section 252(b)(5), to
consider allegations that a party has
failed to negotiate in good faith. We also
reserve the right to amend these rules in
the future as we obtain more
information regarding negotiations
under section 252.

C. Specific Practices That May
Constitute a Failure to Negotiate in
Good Faith

1. Discussion

113. The Uniform Commercial Code
defines ““‘good faith” as ‘““honesty in fact
in the conduct of the transaction
concerned.” U.C.C. §1-201(19) (1981);
see also Black’s Law Dictionary at 353
(Abridged ed. 1983) (‘““‘Good faith is an
intangible and abstract quality with no
technical meaning or statutory
definition, and it encompasses, among
other things, an honest belief, the
absence of malice, and the absence of
design to defraud or to seek an
unconscionable advantage * * *”).
When looking at good faith, the question
*“is a narrow one focused on the
subjective intent with which the person
in question has acted.” U.C.C. §1-201
(84). Even where there is no specific
duty to negotiate in good faith, certain
principles or standards of conduct have
been held to apply. Steven J. Burton and
Eric G. Anderson, Contractual Good
Faith, §8.2.2 at 332 (1995). For example,
parties may not use duress or
misrepresentation in negotiations. Thus,
the duty to negotiate in good faith, at a
minimum, prevents parties from
intentionally misleading or coercing
parties into reaching an agreement they
would not otherwise have made. We
conclude that intentionally obstructing
negotiations also would constitute a
failure to negotiate in good faith,
because it reflects a party’s
unwillingness to reach agreement.

114. Because section 252 permits
parties to seek mediation “‘at any point

in the negotiation,” and also allows
parties to seek arbitration as early as 135
days after an incumbent LEC receives a
request for negotiation under section
252, we conclude that Congress
specifically contemplated that one or
more of the parties may fail to negotiate
in good faith, and created at least one
remedy in the arbitration process.
Section 252(b)(4)(C) requires state
commissions to ‘“‘conclude the
resolution of any unresolved issues not
later than 9 months after the date on
which the local exchange carrier
received the request under this section.”
47 U.S.C. §252(b)(4)(C). The possibility
of arbitration itself will facilitate good
faith negotiation. For example, parties
seeking to avoid a legitimate accusation
of breach of the duty of good faith in
negotiation will work to provide their
negotiating adversary all relevant
information—given that section
252(b)(4)(B) authorizes the state
commission to require the parties ‘‘to
provide such information as may be
necessary for the State commission to
reach a decision on the unresolved
issues.” That provision also states that,
if either party ‘““fails unreasonably to
respond on a timely basis to any
reasonable request from the State
commission, then the State commission
may proceed on the basis of the best
information available to it from
whatever source derived.” The
likelihood that an arbitrator will review
the positions taken by the parties during
negotiations also should discourage
parties from refusing unreasonably to
provide relevant information to each
other or to delay negotiations.

115. We believe that determining
whether a party has acted in good faith
often will need to be decided on a case-
by-case basis by state commissions or,
in some instances the FCC, in light of all
the facts and circumstances underlying
the negotiations. This is consistent with
earlier Commission decisions. See
Amendment to the Commission’s Rules
Regarding a Plan for Sharing the Costs
of Microwave Relocation, WT Docket
95-157, First Report and Order, FCC
96-196, at para. 20, 61 FR 24470 (May
15, 1996). In light of these
considerations, we set forth some
minimum standards that will offer
parties guidance in determining
whether they are acting in good faith,
but leave specific determinations of
whether a party has acted in good faith
to be decided by a state commission,
court, or the FCC on a case-by-case
basis.

116. We find that there may be pro-
competitive reasons for parties to enter
into nondisclosure agreements. A broad
range of commenters, including IXCs,

state commissions, and incumbent
LECs, support this view. We conclude
that there can be nondisclosure
agreements that would not constitute a
violation of the good faith negotiation
duty, but we caution that overly broad,
restrictive, or coercive nondisclosure
requirements may well have
anticompetitive effects. We therefore
will not prejudge whether a party has
demonstrated a failure to negotiate in
good faith by requesting another party to
sign a nondisclosure agreement, or by
failing to sign a nondisclosure
agreement; such demands by
incumbents, however, are of concern
and any complaint alleging such tactics
should be evaluated carefully.
Agreements may not, however, preclude
a party from providing information
requested by the FCC, a state
commission, or in support of a request
for arbitration under section
252(b)(2)(B).

117. We reject the general contention
that a request by a party that another
party limit its legal remedies as part of
a negotiated agreement will in all cases
constitute a violation of the duty to
negotiate in good faith. A party may
voluntarily agree to limit its legal rights
or remedies in order to obtain a valuable
concession from another party. In some
circumstances, however, a party may
violate this statutory provision by
demanding that another waive its legal
rights. For example, we agree with
ALTS’ contention that an incumbent
LEC may not demand that the
requesting carrier attest that the
agreement complies with all provisions
of the 1996 Act, federal regulations, and
state law, because such a demand would
be at odds with the provisions of
sections 251 and 252 that are intended
to foster opportunities for competition
on a level playing field. In addition, we
find that it is a per se failure to negotiate
in good faith for a party to refuse to
include in an agreement a provision that
permits the agreement to be amended in
the future to take into account changes
in Commission or state rules. Refusing
to permit a party to include such a
provision would be tantamount to
forcing a party to waive its legal rights
in the future.

118. We decline to find that other
practices identified by parties constitute
per se violations of the duty to negotiate
in good faith. Time Warner contends
that we should find that a party is not
negotiating in good faith under section
252 if it seeks to tie resolution of issues
in that negotiation to the resolution of
other, unrelated disputes between the
parties in another proceeding. On its
face, the hypothetical practice raises
concerns. Time Warner, however, did
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not present specific examples of how
linking two independent negotiation
proceedings would undermine good
faith negotiations. We believe that
requesting carriers have certain rights
under sections 251 and 252, and those
rights may not be derogated by an
incumbent LEC demanding quid pro
guo concessions in another proceeding.
Parties, however, could mutually agree
to link section 252 negotiations to
negotiations on a separate matter. In
fact, to the extent that concurrent
resolution of issues could offer more
potential solutions or may equalize the
bargaining power between the parties,
such action may be pro-competitive. For
example, an incumbent LEC that offers
video programming may be negotiating
for the right to use video programming
owned by a cable company while the
cable company is negotiating terms for
interconnecting with the incumbent
LEC. Addressing some or all of the
issues in the two negotiations
collectively could expand the options
for reaching agreement, and would
equalize the parties’ bargaining power,
because each has something that the
other party desires.

119. We agree with parties contending
that actions that are intended to delay
negotiations or resolution of disputes
are inconsistent with the statutory duty
to negotiate in good faith. The
Commission will not condone any
actions that are deliberately intended to
delay competitive entry, in
contravention of the statute’s goals. We
agree with SCBA that small entities
seeking to enter the market may be
particularly disadvantaged by delay.
However, whether a party has failed to
negotiate in good faith by employing
unreasonable delaying tactics must be
determined on a specific, case-by-case
basis. For example, a party may not
refuse to negotiate with a requesting
telecommunications carrier, and a party
may not condition negotiation on a
carrier first obtaining state certification.
A determination based upon the intent
of a party, however, is not susceptible
to a standardized rule. If a party refuses
throughout the negotiation process to
designate a representative with
authority to make binding
representations on behalf of the party,
and thereby significantly delays
resolution of issues, such action would
constitute failure to negotiate in good
faith. The Commission has reached a
consistent conclusion in other
instances. See, e.g., Application of Gross
Telecasting, Inc., 57 FR 18857 (May 1,
1992); Public Notice, FCC Asks for
Comments Regarding the Establishment
of an Advisory Committee to Negotiate

Proposed Regulations, 57 FR 18857
(May 1, 1992). In particular, we believe
that designating a representative
authorized to make binding
representations on behalf of a party will
assist small entities and small
incumbent LECs by centralizing
communications and thereby facilitating
the negotiation process. On the other
hand, it is unreasonable to expect an
agent to have authority to bind the
principal on every issue—i.e., a person
may reasonably be an agent of limited
authority.

120. We agree with incumbent LECs
and new entrants that contend that the
parties should be required to provide
information necessary to reach
agreement. See National Labor Relations
Board v. Truitt Mfg Co., 351 U.S. 149,
153 (1956) (the trier of fact can
reasonably conclude that a party lacks
good faith if it raises assertions about
inability to pay without making the
slightest effort to substantiate that
claim); see also Microwave Facilities
Operating in 1850-1990 MHz (2GHz)
Band, 61 FR 29679, 29689 (June 12,
1996). Parties should provide
information that will speed the
provisioning process, and incumbent
LECs must prove to the state
commission, or in some instances the
Commission or a court, that delay is not
a motive in their conduct. Review of
such requests, however, must be made
on a case-by-case basis to determine
whether the information requested is
reasonable and necessary to resolving
the issues at stake. It would be
reasonable, for example, for a requesting
carrier to seek and obtain cost data
relevant to the negotiation, or
information about the incumbent’s
network that is necessary to make a
determination about which network
elements to request to serve a particular
customer. It would not appear to be
reasonable, however, for a carrier to
demand proprietary information about
the incumbent’s network that is not
necessary for such interconnection. This
is consistent with previous FCC
determinations. See, e.g., Amendment of
Rules and Policies Governing the
Attachment of Cable Television
Hardware to Utility Poles, 4 FCC Rcd
468 (1989) (good faith negotiations
necessitate that, at a minimum, one
party must approach the other with a
specific request). We conclude that an
incumbent LEC may not deny a
requesting carrier’s reasonable request
for cost data during the negotiation
process, because we conclude that such
information is necessary for the
requesting carrier to determine whether
the rates offered by the incumbent LEC

are reasonable. We find that this is
consistent with Congress’ intention for
parties to use the voluntary negotiation
process, if possible, to reach agreements.
On the other hand, the refusal of a new
entrant to provide data about its own
costs does not appear on its face to be
unreasonable, because the negotiations
are not about unbundling or leasing the
new entrants’ networks.

121. We also find that incumbent
LECs may not require requesting carriers
to satisfy a “‘bona fide request’” process
as part of their duty to negotiate in good
faith. Some of the information that
incumbent LECs propose to include in
a bona fide request requirement may be
legitimately demanded from the
requesting carrier; some of the proposed
requirements, on the other hand, exceed
the scope of what is necessary for the
parties to reach agreement, and
imposing such requirements may
discourage new entry. For example,
parties advocate that a ‘‘bona fide
request” requirement should require
requesting carriers to commit to
purchase services or facilities for a
specified period of time. We believe that
forcing carriers to make such a
commitment before critical terms, such
as price, have been resolved is likely to
impede new entry. Moreover, we note
that section 251(c) does not impose any
bona fide request requirement. In
contrast, section 251(f)(1) provides that
a rural telephone company is exempt
from the requirements of 251(c) until,
among other things, it receives a “‘bona
fide request” for interconnection,
services, or network elements. This
suggests that, if Congress had intended
to impose a “‘bona fide request”
requirement on requesting carriers as
part of their duty to negotiate in good
faith, Congress would have made that
requirement explicit.

D. Applicability of Section 252 to
Preexisting Agreements

1. Background

122. Section 252(a)(1) provides that,
“[u]pon receiving a request for
interconnection, services, or network
elements pursuant to section 251, an
incumbent local exchange carrier may
negotiate and enter into a binding
agreement with the requesting
telecommunications carrier or carriers
without regard to the standards set forth
in subsections (b) and (c) of section 251.
* * * The agreement, including any
interconnection agreement negotiated
before the date of enactment of the
Telecommunications Act of 1996, shall
be submitted to the State commission
under subsection (e) of this section.”
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123. In the NPRM, we sought
comment on whether sections 252(a)(1)
and 252(e) require parties that have
negotiated agreements for
interconnection, services or network
elements prior to the passage of the
1996 Act to submit such agreements to
state commissions for approval. We also
asked whether one party to such an
existing agreement could compel
renegotiation and arbitration in
accordance with the procedures set
forth in section 252.

2. Discussion

124. We conclude that the 1996 Act
requires all interconnection agreements,
“including any interconnection
agreement negotiated before the date of
enactment of the Telecommunications
Act of 1996,” to be submitted to the
state commission for approval pursuant
to section 252(e). The 1996 Act does not
exempt certain categories of agreements
from this requirement. When Congress
sought to exclude preexisting contracts
from provisions of the new law, it did
so expressly. For example, section
276(b)(3) provides that “nothing in this
section shall affect any existing
contracts between location providers
and payphone service providers or
interLATA or intraLATA carriers that
are in force and effect as of the date of
enactment of the Telecommunications
Act of 1996.” Nothing in the legislative
history leads us to a contrary
conclusion. Congress intended, in
enacting sections 251 and 252, to create
opportunities for local telephone
competition. We believe that this pro-
competitive goal is best effected by
subjecting all agreements to state
commission review.

125. The first sentence in section
252(a)(1) refers to requests for
interconnection ‘‘pursuant to section
251.” The final sentence in section
252(a)(1) requires submission to the
state commission of all negotiated
agreements, including those negotiated
before the enactment of the 1996 Act.
Some parties have asserted that there is
a tension between those two sentences.
We conclude that the final sentence of
section 252(a)(1), which requires that
any interconnection agreement must be
submitted to the state commission, can
and should be read to be independent
of the prior sentences in section
252(a)(1). The interpretation suggested
by some commenters that preexisting
contracts need only be filed if they are
amended subsequent to the 1996 Act, or
incorporated by reference into
agreements negotiated pursuant to the
1996 Act, would force us to impose
conditions that were not intended by
Congress.

126. As a matter of policy, moreover,
we believe that requiring filing of all
interconnection agreements best
promotes Congress’ stated goals of
opening up local markets to
competition, and permitting
interconnection on just, reasonable, and
nondiscriminatory terms. State
commissions should have the
opportunity to review all agreements,
including those that were negotiated
before the new law was enacted, to
ensure that such agreements do not
discriminate against third parties, and
are not contrary to the public interest.
In particular, preexisting agreements
may include provisions that violate or
are inconsistent with the pro-
competitive goals of the 1996 Act, and
states may elect to reject such
agreements under section 252(e)(2)(A).
Requiring all contracts to be filed also
limits an incumbent LEC’s ability to
discriminate among carriers, for at least
two reasons. First, requiring public
filing of agreements enables carriers to
have information about rates, terms, and
conditions that an incumbent LEC
makes available to others. Second, any
interconnection, service or network
element provided under an agreement
approved by the state commission under
section 252 must be made available to
any other requesting
telecommunications carrier upon the
same terms and conditions, in
accordance with section 252(i). In
addition, we believe that having the
opportunity to review existing
agreements may provide state
commissions and potential competitors
with a starting point for determining
what is “technically feasible” for
interconnection.

127. Conversely, excluding certain
agreements from public disclosure
could have anticompetitive
consequences. For example, such
contracts could include agreements not
to compete. In addition, if we exempt
agreements between neighboring non-
competing LECs, those parties might
have a disincentive to compete with
each other in the future, in order to
preserve the terms of their preexisting
agreements. Such a result runs counter
to the goal of the 1996 Act to encourage
local service competition. Moreover,
preserving such *“non-competing”
agreements could effectively insulate
those parties from competition by new
entrants. For example, if a new entrant
seeking to provide competitive local
service in a rural community is unable
to obtain from a neighboring BOC
interconnection or transport and
termination on terms that are as
favorable as those the BOC offers to the

incumbent LEC in the rural area, the
new entrant cannot effectively compete.
This analysis does not address the
separate question of whether an
incumbent LEC in a rural area must
offer interconnection, resale services, or
unbundled network elements. As
discussed infra, Section XII, Congress
provided rural carriers with an
exemption from section 251(c)
requirements until the state commission
removes such exemption. 47 U.S.C.

§ 251(f)(1). This is because the new
entrant will have to charge its
subscribers higher rates than the
incumbent LEC charges to place calls to
subscribers of the neighboring BOC.

128. We find that section 259 does not
compel us to reach a different
conclusion regarding the application of
section 252 to agreements between
neighboring LECs. Section 259 requires
the Commission to prescribe, within one
year after the date of enactment of the
1996 Act, regulations that require
incumbent LECs “‘to make available to
any qualifying carrier such public
switched network infrastructure,
technology, information, and
telecommunications facilities and
functions as may be requested by such
qualifying carrier to provide
telecommunications services, or to
provide access to information services
* * *7 47 U.S.C. §259(a). A “qualifying
carrier’” is a telecommunications carrier
that “lacks economies of scale or
scope,” and that offers telephone
exchange service, exchange access, and
any other service included in universal
service to all consumers in the service
area without preference. 47 U.S.C.
§259(d). Section 259 is limited to
agreements for infrastructure sharing
between incumbent LECs and
telecommunications carriers that lack
“‘economies of scale or scope,” as
determined in accordance with
regulations prescribed by the
Commission. We conclude that the
purpose and scope of section 259 differ
significantly from the purpose and
scope of section 251. The Commission
plans to initiate a proceeding to
establish regulations pursuant to section
259. Section 259 is a limited and
discrete provision designed to bring the
benefits of advanced infrastructure to
additional subscribers, in the context of
the pro-competitive goals and
provisions of the 1996 Act. Moreover,
section 259(b)(7) requires LECs to file
with the Commission or the state “‘any
tariffs, contracts or other arrangements
showing the rates, terms, and conditions
under which such carrier is making
available public switched network
infrastructure and functions under this
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section.” We believe that this language
further supports our conclusion that
Congress intended agreements between
neighboring LECs to be filed and
available for public inspection.
Commenters also have failed to
persuade us that universal service is
jeopardized by our finding that
agreements between neighboring LECs
are subject to section 252 filing and
review provisions. Concerns regarding
universal service should be addressed
by the Federal-State Joint Board,
empaneled pursuant to section 254 of
the 1996 Act. The Joint Board has
initiated a comprehensive review of
universal service issues and is
considering, among other matters,
access to telecommunications and
information services in rural and high
cost areas. In addition, as discussed in
Section XIllI, infra, the 1996 Act provides
for exemptions, suspension, or
modification of some of the
requirements in section 251 for rural or
smaller carriers.

129. Some parties have suggested that
we provide parties an opportunity to
renegotiate preexisting contracts.
Parties, of course, may mutually agree to
renegotiate agreements, but we decline
to mandate that parties renegotiate
existing contracts. In addition, as
discussed below, commercial mobile
radio service (CMRS) providers that are
party to preexisting agreements with
incumbent LECs that provide for non-
mutual compensation have the option of
renegotiating such agreements with no
termination liabilities or contract
penalties. We believe that generally
requiring renegotiation of preexisting
contracts is unnecessary, however,
because state commissions will review
preexisting agreements, and may reject
any negotiated agreement that
“discriminates against a
telecommunications carrier not a party
to the agreement,” or that “‘is not
consistent with the public interest,
convenience, and necessity.” We
recognize that preexisting agreements
were negotiated under very different
circumstances, and may not provide a
reasonable basis for interconnection
agreements under the 1996 Act. For
example, non-competing neighboring
LECs may have negotiated terms that
simply are not viable in a competitive
market. It would not foster efficient
long-term competition to force parties to
make available to all requesting carriers
interconnection on terms not
sustainable in a competitive
environment. In such circumstances, a
state commission would have authority
to reject a preexisting agreement as
inconsistent with the public interest. If

a state commission approves a
preexisting agreement, that agreement
will be available to other parties in
accordance with section 252(i). Contrary
to NYNEX’s assertion, once a state
approves an agreement under section
252(e), that agreement is “‘approved
under” section 252.

130. We decline to require immediate
filing of preexisting agreements. States
should establish procedures and
reasonable time frames for requiring
filing of preexisting agreements in a
timely manner. We leave these
procedures largely in the hands of the
states in order to ensure that we do not
impair some states’ ability to carry out
their other duties under the 1996 Act,
especially if a large number of such
agreements must be filed and approved
by the state commission. We believe,
nevertheless, that we should set an
outer time period to file with the
appropriate state commission
agreements that Class A carriers have
with other Class A carriers that predate
the 1996 Act. Class A companies are
defined as companies *‘having annual
revenues from regulated
telecommunications operations of
$100,000,000 or more.” 47 CFR
§32.11(a)(1). We conclude that setting
such a time limit will ensure that third
parties are not prevented indefinitely
from reviewing and taking advantage of
the terms of preexisting agreements. We
are concerned, however, about the
burden that a national filing deadline
might impose on small telephone
companies that have preexisting
agreements with Class A carriers or with
other small carriers. We therefore limit
the filing deadline requirement to
preexisting agreements between Class A
carriers. We encourage all carriers to file
preexisting contracts with the
appropriate state commission no later
than June 30, 1997, but impose this as
a requirement only with respect to
agreements between Class A carriers.
We find that requiring preexisting
agreements between Class A carriers to
be filed no later than June 30, 1997 is
unlikely to burden state commissions
unduly, and will give parties a
reasonable opportunity to renegotiate
agreements if they so choose, while at
the same time, establishing this outer
time limit ensures that third parties will
have access to the terms of such
agreements, under section 252(i), within
a reasonable period. We expect to have
completed proceedings on universal
service and access charges by this filing
deadline. States may impose a shorter
time period for filing preexisting
agreements.

IV. Interconnection

131. This section of the Report and
Order, and the three sections that follow
it, address the interconnection and
unbundling obligations that the Act
imposes on incumbent LECs. Beyond
the resale of incumbent LEC services, it
is these obligations that pave the way
for the introduction of facilities-based
competition with incumbent LECs. The
interconnection obligation of section
251(c)(2), discussed in this section,
allows competing carriers to choose the
most efficient points at which to
exchange traffic with incumbent LECs,
thereby lowering the competing carriers’
costs of, among other things, transport
and termination of traffic. The
unbundling obligation of section
251(c)(3) further permits new entrants,
where economically efficient, to
substitute incumbent LEC facilities for
some or all of the facilities the new
entrant would have had to obtain in
order to compete. Finally, both the
interconnection and unbundling
sections of the Act, in combination with
the collocation obligation imposed on
incumbents by section 251(c)(6), allow
competing carriers to choose technically
feasible methods of achieving
interconnection or access to unbundled
elements.

132. Section 251(c)(2) imposes upon
incumbent LECs “the duty to provide,
for the facilities and equipment of any
requesting telecommunications carrier,
interconnection with the local exchange
carrier’s network * * * for the
transmission and routing of telephone
exchange service and exchange access.”
Such interconnection must be: (1)
provided by the incumbent LEC at “‘any
technically feasible point within [its]
network;” (2) “‘at least equal in quality
to that provided by the local exchange
carrier to itself or * * * [to] any other
party to which the carrier provides
interconnection;” and (3) provided on
rates, terms, and conditions that are
“just, reasonable, and
nondiscriminatory, in accordance with
the terms and conditions of the
agreement and the requirements of this
section and section 252.”

A. Relationship Between
Interconnection and Transport and
Termination

1. Background

133. In the NPRM, we sought
comment on the relationship between
the obligation of incumbent LECs to
provide “‘interconnection” under
section 251(c)(2) and the obligation of
all LECs to establish reciprocal
compensation arrangements for the
“transport and termination” of
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telecommunications pursuant to section
251(b)(5). We stated that the term
“interconnection” might refer only to
the physical linking of two networks or
to both the linking of facilities and the
transport and termination of traffic. We
noted in the NPRM that section 252(d)
sets forth different pricing standards for
interconnection and transport and
termination.

2. Discussion

134. We conclude that the term
“interconnection” under section
251(c)(2) refers only to the physical
linking of two networks for the mutual
exchange of traffic. Including the
transport and termination of traffic
within the meaning of section 251(c)(2)
would result in reading out of the
statute the duty of all LECs to establish
“reciprocal compensation arrangements
for the transport and termination of
telecommunications,” under section
251(b)(5). In addition, in setting the
pricing standard for section 251(c)(2)
interconnection, section 252(d)(1) states
it applies when state commissions make
determinations “‘of the just and
reasonable rate for interconnection of
facilities and equipment for purposes of
subsection (c)(2) of section 251.”
Because section 251(d)(1) states that it
only applies to the interconnection of
“facilities and equipment,” if we were
to interpret section 251(c)(2) to refer to
transport and termination of traffic as
well as the physical linking of
equipment and facilities, it would still
be necessary to find a pricing standard
for the transport and termination of
traffic apart from section 252(d)(1). We
also reject CompTel’s argument that
reading section 251(c)(2) to refer only to
the physical linking of networks implies
that incumbent LECs would not have a
duty to route and terminate traffic. That
duty applies to all LECs and is clearly
expressed in section 251(b)(5). We note
that because interconnection refers to
the physical linking of two networks,
and not the transport and termination of
traffic, access charges are not affected by
our rules implementing section
251(c)(2).

B. National Interconnection Rules

1. Background

135. In the NPRM, we tentatively
concluded that national interconnection
rules would facilitate swift entry by
competitors in multiple states by
eliminating the need to comply with a
multiplicity of state variations in
technical and procedural requirements.
NPRM at para. 40, 61 FR 18311 (April
25, 1996). We sought comment on this
tentative conclusion.

2. Discussion

136. As discussed more fully above,
we conclude that national rules
regarding interconnection pursuant to
section 251(c)(2) are necessary to further
Congress’s goal of creating conditions
that will facilitate the development of
competition in the telephone exchange
market. Uniform rules will permit all
carriers, including small entities and
small incumbent LECs, to plan regional
or national networks using the same
interconnection points in similar
networks nationwide. Uniform rules
will also guarantee consistent,
minimum nondiscrimination safeguards
and “equal in quality’ standards in
every state. Such rules will also avoid
relitigating, in multiple states, the issue
of whether interconnection at a
particular point is technically feasible.

137. We believe, however, that
inflexible or overly detailed national
rules implementing section 251(c)(2)
may inhibit the ability of the states or
the parties to reach arrangements that
reflect technological and market
advances and regional differences. We
also believe that, on several issues, the
record is not adequate at this time to
justify the establishment of national
rules. Therefore, as required by section
251(d)(3) and as discussed in section
11.C. above, our rules will permit states
to go beyond the national rules
discussed below, and impose additional
procompetitive interconnection
requirements, as long as such
requirements are otherwise consistent
with the 1996 Act and the Commission’s
regulations. We believe that we can
benefit from state experience in our
ongoing review of these issues.

C. Interconnection for the Transmission
and Routing of Telephone Exchange
Service and Exchange Access

1. Background

138. Section 251(c)(2) imposes a duty
upon incumbent LECs to provide
“interconnection with the [LEC’s]
network * * * for the transmission and
routing of telephone exchange service
and exchange access.” In the NPRM, we
sought comment on whether a carrier
could request interconnection pursuant
to subsection (c)(2) for purposes of
transmitting and routing telephone
exchange service, exchange access, or
both, or whether this provision requires
that such a request be solely for
purposes of providing both telephone
exchange service and exchange access.

2. Discussion

139. We conclude that the phrase
“telephone exchange service and
exchange access” imposes at least three

obligations on incumbent LECs: an
incumbent must provide
interconnection for purposes of
transmitting and routing telephone
exchange traffic or exchange access
traffic or both. We believe that this
interpretation is consistent with both
the language of the statute and
Congress’s intent to foster entry by
competitive providers into the local
exchange market. As the U.S. Court of
Appeals for the Fifth Circuit stated in
Peacock v. Lubbock Compress
Company, ‘“‘the word ‘and’ is not a word
with a single meaning, for
chameleonlike, it takes its color from its
surroundings.” The court held that “[i]n
the construction of statutes, it is the
duty of the Court to ascertain the clear
intention of the legislature. In order to
do this, Courts are often compelled to
construe ‘or’ as meaning ‘and,” and
again ‘and’ as meaning ‘or’.”’ Peacock v.
Lubbock Compress Company, 252 F.2d
892, 893 (5th Cir. 1958) (citing United
States v. Fisk, 70 U.S. 445, 448).
Moreover, the term “local exchange
carrier” is defined in the Act as “any
person that is engaged in the provision
of telephone exchange service or
exchange access.” Thus, we believe that
Congress intended to facilitate entry by
carriers offering either service. In
imposing an interconnection
requirement under section 251(c)(2) to
facilitate such entry, however, we
believe that Congress did not want to
deter entry by entities that seek to offer
either service, or both, and, as a result,
section 251(c)(2) requires incumbent
LECs to interconnect with carriers
providing “‘telephone exchange service
and exchange access.” Congress made
clear that incumbent LECs must provide
interconnection to carriers that seek to
offer telephone exchange service and to
carriers that seek to offer exchange
access. This interpretation is consistent
with section 251(c)(2), which imposes
an obligation on incumbent LECs, but
not requesting carriers. Thus, for
example, an analogous requirement
might be that incumbent LECs must
provide interconnection for the
transmission and routing of “‘electrical
and optical signals.” Such a
hypothetical requirement could not
rationally be read to obligate requesting
carriers to provide both electrical and
optical signals.

140. We also conclude that requiring
new entrants to make available both
local exchange service and exchange
access as a prerequisite to obtaining
interconnection to the incumbent LEC’s
network under subsection (c)(2) would
unduly restrict potential competitors.
For example, CAPs often enter the
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telecommunications market as exchange
access providers prior to offering
telephone exchange services. Further,
applying separate regulatory regimes
(i.e., section 251 related-rules for
providers of telephone exchange and
exchange access services and section
201 related-rules for providers of only
exchange access services) with
divergent requirements to parties using
essentially the same equipment to
transmit and route traffic, is undesirable
in light of the new procompetitive
paradigm created by section 251. We see
no convincing justification for treating
providers of exchange access services
that offer telephone exchange services
differently from access providers who
do not offer telephone exchange
services. We therefore conclude that
parties offering only exchange access are
permitted to seek interconnection
pursuant to section 251(c)(2).

D. Interexchange Service is Not
Telephone Exchange Service or
Exchange Access

1. Background

141. Sections 251(c)(2) and 251(c)(3)
impose duties upon incumbent LECs to
provide interconnection and
nondiscriminatory access to unbundled
network elements to “‘any requesting
telecommunications carrier.” In the
NPRM, we tentatively concluded that
carriers providing interexchange
services are ‘‘telecommunications
carriers” and thus may seek
interconnection and unbundled
elements under subsections (c)(2) and
(c)(3). We also tentatively concluded,
however, that with respect to section
251(c)(2), the statute imposes limits on
the purposes for which any
telecommunications carrier, including
IXCs, may request interconnection
pursuant to that section. Section
251(c)(2) imposes an obligation upon
incumbent LECs to provide requesting
carriers with interconnection if the
purpose of the interconnection is for the
“transmission and routing of telephone
exchange service and exchange access.”
We tentatively concluded in the NPRM
that interexchange service does not
appear to constitute either “telephone
exchange service” or “‘exchange access.”
“Exchange access” is defined in section
3(16) as ““the offering of access to
telephone exchange services or facilities
for the purpose of the origination or
termination of telephone toll services.”
We stated that an IXC that requests
interconnection to originate or terminate
an interexchange toll call is not
“offering’ access services, but rather is
“receiving’’ access services.

2. Discussion

142. We conclude that IXCs are
telecommunications carriers under the
1996 Act, because they provide
telecommunications services (i.e., “‘offer
telecommunications for a fee directly to
the public”) by originating or
terminating interexchange traffic. IXCs
are permitted under the statute to obtain
interconnection pursuant to section
251(c)(2) for the “transmission and
routing of telephone exchange service
and exchange access.” Moreover,
traditional IXCs are a significant
potential new local competitor and we
conclude that denying them the right to
obtain section 251(c)(2) interconnection
lacks any legal or policy justification.
Thus, all carriers (including those
traditionally classified as IXCs) may
obtain interconnection pursuant to
section 251(c)(2) for the purpose of
terminating calls originating from their
customers residing in the same
telephone exchange (i.e., non-
interexchange calls).

143. We conclude, however, that an
IXC that requests interconnection solely
for the purpose of originating or
terminating its interexchange traffic, not
for the provision of telephone exchange
service and exchange access to others,
on an incumbent LEC’s network is not
entitled to receive interconnection
pursuant to section 251(c)(2). Section
251(c)(2) states that incumbent LECs
have a duty to interconnect with
telecommunications providers ‘‘for the
transmission and routing of telephone
exchange service and exchange access.”
A telecommunications carrier seeking
interconnection only for interexchange
services is not within the scope of this
statutory language because it is not
seeking interconnection for the purpose
of providing telephone exchange
service. Nor does a carrier seeking
interconnection of interstate traffic
only—for the purpose of providing
interstate services only—fall within the
scope of the phrase ‘“‘exchange access.”
Such a would-be interconnector is not
“offering” access to telephone exchange
services. As we stated in the NPRM, an
IXC that seeks to interconnect solely for
the purpose of originating or
terminating its own interexchange
traffic is not offering access, but rather
is only obtaining access for its own
traffic. Thus, we disagree with
CompTel’s position that IXCs are
offering exchange access when they
offer and provide exchange access as a
part of long distance service. We
conclude that a carrier may not obtain
interconnection pursuant to section
251(c)(2) for the purpose of terminating
interexchange traffic, even if that traffic

was originated by a local exchange
customer in a different telephone
exchange of the same carrier providing
the interexchange service, if it does not
offer exchange access services to others.
As we stated above, however, providers
of competitive access services are
eligible to receive interconnection
pursuant to section 251(c)(2). Thus,
traditional 1XCs that offer access
services in competition with an
incumbent LEC (i.e., IXCs that offer
access services to other carriers as well
as to themselves) are also eligible to
obtain interconnection pursuant to
section 251(c)(2). For example, when an
IXC interconnects at a local switch,
bypassing the incumbent LECs’
transport network, that IXC may offer
access to the local switch in competition
with the incumbent. In such a situation,
the interconnection point may be
considered a section 251(c)(2)
interconnection point.

E. Definition of “Technically Feasible”

1. Background

144. In addition to specifying the
purposes for which carriers may request
interconnection, section 251(c)(2)
obligates incumbent LECs to provide
interconnection within their networks at
any “‘technically feasible point.”
Similarly, section 251(c)(3) obligates
incumbent LECs to provide access to
unbundled elements at any ““technically
feasible point.”” Thus our interpretation
of the term ““technically feasible”
applies to both sections.

145. In the NPRM, we sought
comment on a “‘dynamic’ definition of
“technically feasible’ that would
provide flexibility for negotiating parties
and the states in determining
interconnection and unbundling points
as network technology evolves. We
requested comment on the extent to
which network reliability concerns
should be included in a technical
feasibility analysis, and tentatively
concluded that, if such concerns were
involved, the incumbent LEC had the
burden to support such a claim with
detailed information. We also sought
comment on the role of other
considerations, such as economic
burden, in determining technical
feasibility under sections 251(c)(2) and
251(c)(3).

146. We also tentatively concluded
that interconnection or access at a
particular point in one LEC network
evidences the technical feasibility of
providing the same or similar
interconnection or access in another,
similarly structured LEC network.
Finally, we tentatively concluded that
incumbent LECs have the burden of
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proving the technical infeasibility of
providing interconnection or access at a
particular point.

2. Discussion

147. We conclude that the term
“technically feasible refers solely to
technical or operational concerns, rather
than economic, space, or site
considerations. We further conclude
that the obligations imposed by sections
251(c)(2) and 251(c)(3) include
modifications to incumbent LEC
facilities to the extent necessary to
accommodate interconnection or access
to network elements. Specific,
significant, and demonstrable network
reliability concerns associated with
providing interconnection or access at a
particular point, however, will be
regarded as relevant evidence that
interconnection or access at that point is
technically infeasible. We also conclude
that preexisting interconnection or
access at a particular point evidences
the technical feasibility of
interconnection or access at
substantially similar points. Finally, we
conclude that incumbent LECs must
prove to the appropriate state
commission that a particular
interconnection or access point is not
technically feasible.

148. We find that the 1996 Act bars
consideration of costs in determining
“technically feasible” points of
interconnection or access. In the 1996
Act, Congress distinguished “technical”
considerations from economic concerns.
Section 251(f), for example, exempts
certain rural LECs from “unduly
economically burdensome’ obligations
imposed by section 251(c) even where
satisfaction of such obligations is
“technically feasible.” Similarly, section
254(h)(2)(A) treats “‘technically feasible”
and “‘economically reasonable’ as
separate requirements. Finally, we note
that the House committee that
considered H.R. 1555 (which was
combined with Senate Bill S.652 to form
the 1996 Act) dropped the term
“economically reasonable” from its
unbundling provision. The House
committee explicitly addressed this
substantive change, reporting that “‘this
requirement could result in certain
unbundled * * * elements * * * not
being made available.” H. Rep. 104-204,
71 (1995). Thus, the deliberate and
explained substantive omission of
explicit economic requirements in
sections 251(c)(2) and 251(c)(3) cannot
be undone through an interpretation
that such considerations are implicit in
the term “technically feasible.” Of
course, a requesting carrier that wishes
a “technically feasible” but expensive
interconnection would, pursuant to

section 252(d)(1), be required to bear the
cost of that interconnection, including a
reasonable profit.

149. USTA and SBC cite the
Commission’s 900 Service order
(Policies and Rules Concerning
Interstate 900 Telecommunications
Services, Report and Order, 56 FR 56160
(November 1, 1991)) as support for the
contention that costs must be
considered in a technical feasibility
analysis. In that order, the Commission
concluded that “[i]n defining
‘technically feasible,” we balance both
technical and economic considerations
with a view toward providing [900]
blocking capability to consumers
without imposing undue economic
burdens on LECs.” Our 900 Service
order, however, has little bearing on our
interpretation of the term “technically
feasible” in the 1996 Act. As stated
above, the 1996 Act distinguishes
technical considerations from the
“undue economic burdens’ considered
in the 900 Service order. Indeed,
Congress used virtually the same
language—‘‘unduly economically
burdensome”—in drawing the
distinction. If, as SBC contends, we are
to presume that Congress was aware of
the Commission’s analysis of the
technical feasibility of 900 call blocking,
the 1996 Act appears squarely to reject
that view of technical feasibility.
Moreover, unlike the costs of providing
900 call blocking, which we imposed
largely on LECs in the 900 Service order,
as noted above, to the extent incumbent
LECs incur costs to provide
interconnection or access under sections
251(c)(2) or 251(c)(3), incumbent LECs
may recover such costs from requesting
carriers.

150. In addition to economic
considerations, section 251(c)(6)
distinguishes considerations of “‘space
limitations” from those of “‘technical
reasons,” and thus, in general, we
believe existing space or site restrictions
should not be included within a
technical feasibility analysis. Of course,
under section 251(c)(6) ‘“‘space”
restrictions are expressly considered
along with ““technical” considerations
in determining whether an incumbent
LEC must provide for physical
collocation. Where physical collocation
is not practical because of “‘space
limitations,”” however, incumbent LECs
must provide for virtual collocation.
Section 251 is silent as to whether an
incumbent LEC’s duty to provide for
virtual collocation or other methods of
interconnection or access to unbundled
elements is dependent on space
constraints. We conclude, as a practical
matter, that space limitations at a
particular network site, without any

possibility of expansion, may render
interconnection or access at that point
infeasible, technically or otherwise.
Where such expansion is possible,
however, we conclude that, in light of
the distinction drawn in section
251(c)(6), site restrictions do not
represent a “‘technical’’ obstacle. Again,
however, the requesting party would
bear the cost of any necessary
expansion. Nor do we believe the term
“technical,” when interpreted in
accordance with its ordinary meaning as
referring to engineering and operational
concerns in the context of sections
251(c)(2) and 251(c)(3), includes
consideration of accounting or billing
restrictions.

151. Several parties also attempt to
draw a distinction between what is
“feasible’ under the terms of the statute,
and what is ““possible.” The words
“feasible’” and “‘possible,” however, are
used synonymously. Feasible is defined
as ‘‘capable of being accomplished or
brought about; possible.” The statute
itself provides a more meaningful
distinction. Unlike the “technically
feasible’” terminology included in
sections 251(c)(2) and 251(c)(3), section
251(c)(6) uses the term “practical for
technical reasons’ in determining the
scope of an incumbent LEC’s obligation
to provide for physical collocation.
“Practical” is defined as ‘“manifested in
practice or action * * * not theoretical
or ideal” or “‘adapted or designed for
actual use; useful,”” and connotes
similarity to ordinary usage. Thus, it is
reasonable to interpret Congress’ use of
the term ““feasible” in sections 251(c)(2)
and 251(c)(3) as encompassing more
than what is merely “practical’ or
similar to what is ordinarily done. That
is, use of the term “‘feasible” implies
that interconnecting or providing access
to a LEC network element may be
feasible at a particular point even if
such interconnection or access requires
a novel use of, or some modification to,
incumbent LEC equipment. This
interpretation is consistent with the fact
that incumbent LEC networks were not
designed to accommodate third-party
interconnection or use of network
elements at all or even most points
within the network. If incumbent LECs
were not required, at least to some
extent, to adapt their facilities to
interconnection or use by other carriers,
the purposes of sections 251(c)(2) and
251(c)(3) would often be frustrated. For
example, Congress intended to obligate
the incumbent to accommodate the new
entrant’s network architecture by
requiring the incumbent to provide
interconnection “‘for the facilities and
equipment” of the new entrant.
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Consistent with that intent, the
incumbent must accept the novel use of,
and modification to, its network
facilities to accommodate the
interconnector or to provide access to
unbundled elements.

152. We also conclude, however, that
legitimate threats to network reliability
and security must be considered in
evaluating the technical feasibility of
interconnection or access to incumbent
LEC networks. Negative network
reliability effects are necessarily
contrary to a finding of technical
feasibility. Each carrier must be able to
retain responsibility for the
management, control, and performance
of its own network. Thus, with regard to
network reliability and security, to
justify a refusal to provide
interconnection or access at a point
requested by another carrier, incumbent
LECs must prove to the state
commission, with clear and convincing
evidence, that specific and significant
adverse impacts would result from the
requested interconnection or access.
The reports of the Commission’s
Network Reliability Council discuss
network reliability considerations, and
establish templates that list activities
that need to occur when service
providers connect their networks
pursuant to defined interconnection
specifications or when they are
attempting to define a new network
interface specification.

153. We further conclude that
successful interconnection or access to
an unbundled element at a particular
point in a network, using particular
facilities, is substantial evidence that
interconnection or access is technically
feasible at that point, or at substantially
similar points in networks employing
substantially similar facilities. In
comparing networks for this purpose,
the substantial similarity of network
facilities may be evidenced, for
example, by their adherence to the same
interface or protocol standards. We also
conclude that previous successful
interconnection at a particular point in
a network at a particular level of quality
constitutes substantial evidence that
interconnection is technically feasible at
that point, or at substantially similar
points, at that level of quality. Although
most parties agree with this conclusion,
some LECs contend that such
comparisons are all but impossible
because of alleged variability in network
technologies, even where the ultimate
services offered by separate networks
are the same. We believe that, if the
facilities are substantially similar, the
LECs’ contention is adequately
addressed.

154. Finally, because sections
251(c)(2) and 251(c)(3) impose duties
upon incumbent LECs, we conclude that
incumbent LECs must prove to the
appropriate state commission that
interconnection or access at a point is
not technically feasible. Incumbent
LECs possess the information necessary
to assess the technical feasibility of
interconnecting to particular LEC
facilities. Further, incumbent LECs have
a duty to make available to requesting
carriers general information indicating
the location and technical
characteristics of incumbent LEC
network facilities. Without access to
such information, competing carriers
would be unable to make rational
network deployment decisions and
could be forced to make inefficient use
of their own and incumbent LEC
facilities, with anticompetitive effects.

155. We have considered the
economic impact of our rules in this
section on small incumbent LECs. For
example, the Rural Telephone Coalition
argues that the Commission should set
interconnection points in a flexible
manner to recognize the differences
between carriers and regions. We do not
adopt the Rural Telephone Coalition’s
position because we believe that, in
general, the Act does not permit
incumbent LECs to deny
interconnection or access to unbundled
elements for any reason other than a
showing that it is not technically
feasible. We believe that this
interpretation will advance the
procompetitive goals of the statute. We
also note, however, that section 251(f) of
the 1996 Act provides relief to certain
small LECs from our regulations
implementing section 251.

F. Technically Feasible Points of
Interconnection

1. Background

156. In the NPRM, we requested
comment on which points within an
incumbent LEC’s network constitute
“technically feasible’ points for
purposes of section 251(c)(2). Having
defined the phrase ‘‘technically
feasible’ above, we now determine a
minimum set of technically feasible
points of interconnection.

2. Discussion

157. We conclude that we should
identify a minimum list of technically
feasible points of interconnection that
are critical to facilitating entry by
competing local service providers.
Section 251(c)(2) gives competing
carriers the right to deliver traffic
terminating on an incumbent LEC’s
network at any technically feasible

point on that network, rather than
obligating such carriers to transport
traffic to less convenient or efficient
interconnection points. Section
251(c)(2) lowers barriers to competitive
entry for carriers that have not deployed
ubiquitous networks by permitting them
to select the points in an incumbent
LEC’s network at which they wish to
deliver traffic. Moreover, because
competing carriers must usually
compensate incumbent LECs for the
additional costs incurred by providing
interconnection, competitors have an
incentive to make economically efficient
decisions about where to interconnect.

158. We conclude that, at a minimum,
incumbent LECs must provide
interconnection at the line-side of a
local switch (at, for example, the main
distribution frame), the trunk-side of a
local switch; the trunk interconnection
points for a tandem switch; and central
office cross-connect points in general.
This requirement includes
interconnection at those out-of-band
signaling transfer points necessary to
exchange traffic and access call related
databases. All of these points of
interconnection are used today by
competing carriers, noncompeting
carriers, or LECs themselves for the
exchange of traffic, and thus we
conclude that interconnection at such
points is technically feasible.

159. A varied group of commenters,
including Bell Atlantic and AT&T, agree
that interconnection at the line-side of
the switch is technically feasible.
Interconnection at this point is currently
provided to some commercial mobile
radio service (CMRS) carriers and may
be necessary for other competitors that
have their own distribution plant, but
seek to interconnect to the incumbent’s
switch. We also agree with numerous
commenters that claim that
interconnection at the trunk-side of a
switch is technically feasible and
should be available upon request.
Interconnection at this point is currently
used by competing carriers to exchange
traffic with incumbent LECs.
Interconnection to tandem switching
facilities is also currently used by 1XCs
and competing access providers, and is
thus technically feasible. Finally,
central office cross-connect points,
which are designed to facilitate
interconnection, are natural points of
technically feasible interconnection to,
for example, interoffice transmission
facilities. There may be rare
circumstances where there are true
technical barriers to interconnection at
the line- or trunk-side of the switch or
at central office cross-connect points,
however, the parties have not presented
us with any such circumstances. Thus,
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incumbent LECs must prove to the state
commissions that such points are not
technically feasible interconnection
points.

160. We also note that the points of
access to unbundled elements discussed
below may also serve as points of
interconnection (i.e., points in the
network that may serve as places where
potential competitors may wish to
exchange traffic with the incumbent
LEC other than for purposes of gaining
access to unbundled elements), and thus
we incorporate those points by reference
here. Finally, as noted above, we have
identified a minimum list of technically
feasible interconnection points: (1) The
line-side of a local switch; (2) the trunk-
side of a local switch; (3) the trunk
interconnection points for a tandem
switch; (4) central office cross-connect
points; (5) out-of-band signaling transfer
points; and (6) the points of access to
unbundled elements. In addition, we
anticipate and encourage parties and the
states, through negotiation and
arbitration, to identify additional points
of technically feasible interconnection.
We believe that the experience of the
parties and the states will benefit our
ongoing review of interconnection.

G. Just, Reasonable, and
Nondiscriminatory Rates, Terms, and
Conditions of Interconnection

1. Background

161. Section 251(c)(2)(D) requires that
incumbent LECs provide
interconnection “‘on rates, terms, and
conditions that are just, reasonable, and
nondiscriminatory.” In the NPRM, we
sought comment on whether we should
adopt national requirements governing
the terms and conditions of providing
interconnection. We also sought
comment on how we should determine
whether the terms and conditions for
interconnection arrangements are just,
reasonable, and nondiscriminatory, and
how we should enforce such rules. In
particular, we sought comment on
whether we should adopt national
guidelines governing installation,
service, maintenance, and repair of the
incumbent LEC’s portion of
interconnection facilities.

2. Discussion

162. We conclude that minimum
national standards for just, reasonable,
and nondiscriminatory terms and
conditions of interconnection will be in
the public interest and will provide
guidance to the parties and the states in
the arbitration process and thereafter.
We believe that national standards will
tend to offset the imbalance in
bargaining power between incumbent

LECs and competitors and encourage
fair agreements in the marketplace
between parties by setting minimum
requirements that new entrants are
guaranteed in arbitrations. Negotiations
between an incumbent and a new
entrant differ from commercial
negotiations in a competitive market
because new entrants are dependent
solely on the incumbent for
interconnection.

163. Section 202(a) of the Act states
that ““[i]t shall be unlawful for any
common carrier to make any unjust or
unreasonable discrimination in charges,
practices, * * * facilities, or services for
or in connection with like
communication service * * * by any
means or device, or to make or give any
undue or unreasonable preference or
advantage to any particular person.” By
comparison, section 251(c)(2) creates a
duty for incumbent LECs ‘‘to provide
* * *any requesting
telecommunications carrier,
interconnection with a LEC’s network
on rates, terms, and conditions that are
just, reasonable, and
nondiscriminatory.” The
nondiscrimination requirement in
section 251(c)(2) is not qualified by the
‘“‘unjust or unreasonable’ language of
section 202(a). We therefore conclude
that Congress did not intend that the
term ‘““nondiscriminatory” in the 1996
Act be synonymous with “unjust and
unreasonable discrimination” used in
the 1934 Act, but rather, intended a
more stringent standard.

164. Given that the incumbent LEC
will be providing interconnection to its
competitors pursuant to the purpose of
the 1996 Act, the LEC has the incentive
to discriminate against its competitors
by providing them less favorable terms
and conditions of interconnection than
it provides itself. Permitting such
circumstances is inconsistent with the
procompetitive purpose of the Act.
Therefore, we reject for purposes of
section 251, our historical interpretation
of ““nondiscriminatory,” which we
interpreted to mean a comparison
between what the incumbent LEC
provided other parties in a regulated
monopoly environment. We believe that
the term “nondiscriminatory,” as used
throughout section 251, applies to the
terms and conditions an incumbent LEC
imposes on third parties as well as on
itself. In any event, by providing
interconnection to a competitor in a
manner less efficient than an incumbent
LEC provides itself, the incumbent LEC
violates the duty to be “just” and
“reasonable” under section 251(c)(2)(D).
Also, incumbent LECs may not
discriminate against parties based upon
the identity of the carrier (i.e., whether

the carrier is a CMRS provider, a CAP,
or a competitive LEC). As long as a
carrier meets the statutory requirements,
as discussed in this section, it has a
right to obtain interconnection with the
incumbent LEC pursuant to section
251(c)(2).

165. We identify below specific terms
and conditions for interconnection in
discussing physical or virtual
collocation (i.e., two methods of
interconnection). We conclude here,
however, that where a carrier requesting
interconnection pursuant to section
251(c)(2) does not carry a sufficient
amount of traffic to justify separate one-
way trunks, an incumbent LEC must
accommodate two-way trunking upon
request where technically feasible.
Refusing to provide two-way trunking
would raise costs for new entrants and
create a barrier to entry. Thus, we
conclude that if two-way trunking is
technically feasible, it would not be just,
reasonable, and nondiscriminatory for
the incumbent LEC to refuse to provide
it.

166. Finally, as discussed below, we
reject Bell Atlantic’s suggestion that we
impose reciprocal terms and conditions
on incumbent LECs and requesting
carriers pursuant to section 251(c)(2).
Section 251(c)(2) does not impose on
non-incumbent LECs the duty to
provide interconnection. The
obligations of LECs that are not
incumbent LECs are generally governed
by sections 251 (a) and (b), not section
251(c). Also, the statute itself imposes
different obligations on incumbent LECs
and other LECs (i.e., section 251(b)
imposes obligations on all LECs while
section 251(c) obligations are imposed
only on incumbent LECs). We do note,
however, that 251(c)(1) imposes upon a
requesting telecommunications carrier a
duty to negotiate the terms and
conditions of interconnection
agreements in good faith. We also
conclude that MCI’s POI proposal,
permitting interconnecting carriers, both
competitors and incumbent LECs, to
designate points of interconnection on
each other’s networks, is at this time
best addressed in negotiations and
arbitrations between parties. We believe
that the record on this issue is not
sufficiently persuasive to justify
Commission action at this time. As
market conditions evolve, we will
continue to review and revise our rules
as necessary.

H. Interconnection that is Equal in
Quality
1. Background

167. Section 251(c)(2)(C) requires that
the interconnection provided by an
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incumbent LEC be “at least equal in
quality to that provided by the
[incumbent LEC] to itself or to any
subsidiary, affiliate, or any other party
to which the carrier provides
interconnection.” In the NPRM, we
sought comment on how to determine
whether interconnection is “‘equal in
quality.”

2. Discussion

168. We conclude that the equal in
quality standard of section 251(c)(2)(C)
requires an incumbent LEC to provide
interconnection between its network
and that of a requesting carrier at a level
of quality that is at least
indistinguishable from that which the
incumbent provides itself, a subsidiary,
an affiliate, or any other party. We agree
with MFS that this duty requires
incumbent LECs to design
interconnection facilities to meet the
same technical criteria and service
standards, such as probability of
blocking in peak hours and transmission
standards, that are used within their
own networks. Contrary to the view of
some commenters, we further conclude
that the equal in quality obligation
imposed by section 251(c)(2) is not
limited to the quality perceived by end
users. The statutory language contains
no such limitation, and creating such a
limitation may allow incumbent LECs to
discriminate against competitors in a
manner imperceptible to end users, but
which still provides incumbent LECs
with advantages in the marketplace
(e.g., the imposition of disparate
conditions between carriers on the
pricing and ordering of services).

169. We also note that section
251(c)(2) requires interconnection that
is “‘at least” equal in quality to that
enjoyed by the incumbent LEC itself.
This is a minimum requirement.
Moreover, to the extent a carrier
requests interconnection of superior or
lesser quality than an incumbent LEC
currently provides, the incumbent LEC
is obligated to provide the requested
interconnection arrangement if
technically feasible. Requiring
incumbent LECs to provide upon
request higher quality interconnection
than they provide themselves,
subsidiaries, or affiliates will permit
new entrants to compete with
incumbent LECs by offering novel
services that require superior
interconnection quality. We also
conclude that, as long as new entrants
compensate incumbent LECs for the
economic cost of the higher quality
interconnection, competition will be
promoted.

V. Access to Unbundled Network
Elements

A. Commission Authority to Identify
Unbundled Network Elements

1. Background

170. Section 251(c)(3) imposes a duty
on incumbent LECs to “‘provide, to any
requesting telecommunications carrier
for the provision of a
telecommunications service,
nondiscriminatory access to network
elements on an unbundled basis at any
technically feasible point on rates,
terms, and conditions that are just,
reasonable, and nondiscriminatory in
accordance with the terms and
conditions of the agreement and the
requirements of this section and section
252.” This section also requires
incumbent LECs to provide these
elements “‘in a manner that allows
requesting carriers to combine such
elements in order to provide such
telecommunications service.”

171. Section 251(d)(1) provides that
“the Commission shall complete all
actions necessary to establish
regulations to implement the
requirements of”’ section 251 by August
8, 1996. Section 251(d)(2) further
provides that, *“[i]n determining what
network elements should be made
available for purposes of subsection
(c)(3), the Commission shall consider, at
a minimum, whether (A) Access to such
network elements as are proprietary in
nature is necessary; and (B) the failure
to provide access to such network
elements would impair the ability of the
telecommunications carrier seeking
access to provide the services that it
seeks to offer.”

172. In the NPRM, we sought
comment on our tentative conclusion
that the 1996 Act requires the
Commission to identify network
elements that incumbent LECs are
required to make available to requesting
carriers on an unbundled basis under
section 251(c)(3).

2. Discussion

173. We affirm our tentative
conclusion in the NPRM that the 1996
Act requires the Commission to identify
network elements that incumbent LECs
must offer requesting carriers on an
unbundled basis under section
251(c)(3). Section 251(d)(1) directs the
Commission to establish rules
implementing the requirements of
section 251(c)(3). Further, section
251(d)(2) contemplates that, pursuant to
this direction, the Commission will
identify unbundled network elements.
We conclude that neither the language
in section 251(d), nor any other part of

the 1996 Act, is reasonably susceptible
to the interpretation advanced by
BellSouth that our obligation to identify
unbundled network elements arises
only when we act under section
252(e)(5).

B. National Requirements for
Unbundled Network Elements

1. Background

174. In the NPRM, we noted Congress’
view that, when new entrants begin
providing services in local telephone
markets, it is unlikely they will own
network facilities that completely
duplicate those of incumbent LECs
because of the significant investment
and time required to build such
facilities. The statutory requirement
imposed on incumbent LECs to provide
access to unbundled network elements
will permit new entrants to offer
competing local services by purchasing
from incumbents, at cost-based prices,
access to elements which they do not
already possess, unbundled from those
elements that they do not need.

175. It is possible that there will be
sufficient demand in some local
telephone markets to support the
construction of competing local
exchange facilities that duplicate most
or even all of the elements of an
incumbent LEC’s network. In these
markets new entrants will be able to use
unbundled elements from the
incumbent LEC to provide services until
such time as they complete the
construction of their own networks, and
thus, no longer need to rely on the
facilities of an incumbent to provide
local exchange and exchange access
services. It is also possible, however,
that other local markets, now and even
into the future, may not efficiently
support duplication of all, or even some,
of an incumbent LEC’s facilities. Access
to unbundled elements in these markets
will promote efficient competition for
local exchange services because, under
the scheme set out in the 1996 Act, such
access will allow new entrants to enter
local markets by obtaining use of the
incumbent LECs’ facilities at prices that
reflect the incumbents’ economies of
scale and scope.

176. In the NPRM, we tentatively
concluded that the Commission should
identify a minimum number of elements
that incumbent LECs must make
available to requesting carriers on an
unbundled basis. We further tentatively
concluded that section 252(e)(3)
preserves a state’s authority, during
arbitration, to impose additional
unbundling requirements beyond those
we specify, as long as such requirements
are consistent with the 1996 Act and our
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regulations. Section 252(e) discusses a
state commission’s obligations regarding
the approval or rejection of agreements
between incumbent LECs and
requesting telecommunications carriers
for interconnection, services or network
elements. Subparagraph (3) of this
section specifically provides that a state
commission is not prohibited *‘from
establishing or enforcing other
requirements of State law in its review
of an agreement,” as long as such
requirements do not violate the terms of
the statute. 47 U.S.C. §252(¢)(3). We
further note that under section 252(f)(2)
states may impose additional
unbundling requirements during review
of BOC statements of generally available
terms and conditions. Section 252(f)(2)
states that ““(e)xcept as provided in
section 253, nothing in this section shall
prohibit a State commission from
establishing or enforcing other
requirements of State law in its review
of such statement * * *” 47 U.S.C.
§252(f)(2). Finally, we tentatively
concluded that we have authority to
identify additional or different
unbundling requirements in the future,
as we learn about changes in
technology, the innovation of new
services, and the necessities of
competition.

2. Discussion

177. We adopt our tentative
conclusion and identify a minimum list
of unbundled network elements that
incumbent LECs must make available to
new entrants upon request. We believe
the procompetitive goals of section
251(c)(3) will best be achieved through
the adoption of such a list. As discussed
above, we believe that negotiations and
arbitrations will best promote efficient,
rapid, and widespread new entry if we
establish certain minimum national
unbundling requirements. As the
Department of Justice argues, there is
“no basis in economic theory or in
experience to expect incumbent
monopolists to quickly negotiate
arrangements to facilitate disciplining
entry by would-be competitors, absent
clear legal requirements to do so.” Ad
Hoc Telecommunications Users
Committee notes that “[h]istorically, the
[incumbent LECs] have had strong
incentives to resist, and have actively
resisted, efforts to open their networks
to users, competitors, or new
technology-driven applications of
network technology.”

178. National requirements for
unbundled elements will allow new
entrants, including small entities,
seeking to enter local markets on a
national or regional scale to take
advantage of economies of scale in

network design. If fifty states were to
establish different unbundling
requirements, new entrants, including
small entities, could be denied the
benefits of scale economies in obtaining
access to unbundled elements. National
requirements will also: reduce the
number of issues states must consider in
arbitrations, thereby facilitating the
states’ ability to conduct such
proceedings; reduce the likelihood of
litigation regarding the requirements of
section 251(c)(3) and the costs
associated with such litigation; and
provide financial markets with greater
certainty in assessing new entrants’
business plans, thus enhancing the
ability of new entrants, including small
entities, to raise capital. In addition, to
the extent the Commission assumes a
state’s arbitration authority under
section 252(e)(5), national requirements
for unbundled elements will help the
Commission to conclude such
proceedings expeditiously.

179. We reject the alternative option
of developing an exhaustive list of
required unbundled elements, to which
states could not add additional
elements, on the grounds that such a list
would not necessarily accommodate
changes in technology, and it would not
provide states the flexibility they need
to deal with local conditions.

180. We also reject the proposal
advanced by several parties that we
should adopt non-binding national
guidelines for unbundled elements that
states would not be required to enforce.
The parties asserting that differences
between incumbent LEC networks
militate against the adoption of national
standards provide few, if any, specific
examples of what those differences are.
In addition, they fail to articulate
persuasively why those differences are
significant enough to weigh against the
adoption of national requirements.
Accordingly, and as previously
discussed, we conclude that any
differences that may exist among states
are not sufficiently great to overcome
the procompetitive benefits that would
result from establishing a minimum set
of binding national rules. Moreover, we
believe the authority granted the states
in section 252(e)(3), as well as our
existing rules which set forth a process
by which incumbent LECs can request
a waiver of the requirements we adopt
here, will provide the necessary
flexibility in our rules to permit states
and parties to accommodate any truly
unique state conditions that might exist.
We further observed in the NPRM that
under the voluntary negotiation
paradigm set out in section 252, parties
to such negotiations can agree to
provide unbundled network elements

that differ from those identified by the
Commission. See NPRM at para. 78
(citing 47 U.S.C. §252(a)). Accordingly,
we adopt our tentative conclusion that
states may impose additional
unbundling requirements pursuant to
section 252(e)(3), as long as such
requirements are consistent with the
1996 Act and our regulations. This
conclusion is consistent with the
statement in section 252(e)(3) that
“nothing in this section shall prohibit a
State commission from establishing or
enforcing other requirements of State
law in its review of an agreement.”

181. We find the arguments presented
by parties opposing national rules for
unbundled elements unpersuasive
especially in light of the 1996 Act’s
strong procompetitive goals. For
example, in light of the incumbent
LECs’ disincentives to negotiate with
potential competitors, we believe
national rules will promote competition
by making the bargaining strength of
potential competitors, including small
entities, more equal. We are not
persuaded that national rules will
discourage incumbent LECs from
developing new technologies and
services; to the contrary, based on our
experience in other telecommunications
markets, we believe that competition
will stimulate innovation by incumbent
LECs. We also believe that any failure of
incumbent LECs to develop new
technologies or services would have a
less significant adverse effect on
competition in local exchange markets
than a failure to adopt national rules.
Nor is it likely that new entrants will
seek unnecessary elements merely to
raise incumbents’ costs because such
new entrants must pay the costs
associated with unbundling. In
addition, the pricing standard of section
252(d)(1)(B), which allows incumbent
LECs to receive not only their costs but
also a reasonable profit on the provision
of unbundled elements, should further
alleviate concerns regarding sham
requests.

182. We adopt our tentative
conclusion that, in addition to
identifying unbundled network
elements that incumbent LECs must
make available now, we have authority
to identify additional, or perhaps
different, unbundling requirements that
would apply to incumbent LECs in the
future. The rapid pace and ever
changing nature of technological
advancement in the telecommunications
industry makes it essential that we
retain the ability to revise our rules as
circumstances change. Otherwise, our
rules might impede technological
change and frustrate the 1996 Act’s
overriding goal of bringing the benefits



Federal Register / Vol. 61, No. 169, Thursday, August 29, 1996 / Rules and Regulations

45507

of competition to consumers of local
phone services. For the same reasons
that we believe we should adopt
national unbundling requirements, as
discussed above, we reject the proposal
that future unbundling requirements
should be determined solely by the
parties to voluntary negotiations.

183. Finally, we have considered the
economic impact of our rules in this
section on small incumbent LECs. For
example, we have considered the
argument advanced by the Rural
Telephone Coalition that national
unbundling requirements would be
unworkable because of technological,
demographic and geographic variations
between states. We do not adopt the
Rural Telephone Coalition’s position,
however, because we believe that the
minimum list we adopt can be applied
to a broad range of networks across
geographic regions and any differences
between incumbent LEC networks in
different states are not sufficiently great
to overcome the procompetitive benefits
of a minimum list of required
unbundled network elements. We have
also considered the argument advanced
by GVNW that unbundling requirements
imposed on small incumbent LECs
should differ from those imposed on
large, urban incumbent LECs because of
differences in networks and operational
procedures. We reject GVNW’s proposal
for two reasons. First, some small
incumbent LECs may not experience
any problems complying with our
unbundling rules. Second, we note that
section 251(f) of the 1996 Act provides
relief to certain small LECs from our
regulations implementing section 251.

184. Although we have concluded in
this proceeding that we can best achieve
the procompetitive aims of the 1996 Act
by adopting minimum national
unbundling requirements for arbitrated
agreements, the 1996 Act envisions that
the states will administer those
requirements through approval of
negotiated agreements and arbitrations.
Through arbitrations and review of
negotiated agreements the states will
add to their significant expertise on
issues relating to the provision of access
to unbundled network elements. We
encourage state commissions to take an
active role in evaluating the success or
difficulties in implementing any of our
requirements. The Commission intends
to draw on the expertise developed by
the states when we review and revise
our rules as necessary.

C. Network Elements

1. Background

185. Section 3(29) of the
Communications Act defines the term

“network element’” to mean both *‘a
facility or equipment used in the
provision of a telecommunications
service’ and ‘“‘features, functions, and
capabilities that are provided by means
of such facility or equipment.” Such
features, functions, and capabilities
include ‘“‘subscriber numbers, databases,
signaling systems, and information
sufficient for billing and collection or
used in the transmission, routing, or
other provision of a telecommunications
service.” The Joint Explanatory
Statement explains that “[t]he term
‘network element’ was included to
describe the facilities, such as local
loops, equipment, such as switching,
and the features, functions, and
capabilities that a local exchange carrier
must provide for certain purposes under
other sections of the conference
agreement.”

186. In the NPRM, we noted that we
could identify “network elements” in
two ways. First, we could identify a
single “network element,” and then
further subdivide it into additional
“elements.” Alternatively, we could
provide that, once we identify a
particular ‘““network element,” it cannot
be further subdivided. In the NPRM, we
asked for comment on these two
approaches.

187. We observed in the NPRM that
the statutory definition of a “‘network
element” draws a distinction between a
“facility or equipment used in the
provision of a telecommunications
service,” and the “‘service” itself. We
asked for comment on the meaning of
this distinction in general, with respect
to requirements for unbundling, and in
connection with specific unbundled
elements. We noted that the definition
of a network element, i.e., a facility,
function, or capability, is not dependent
on the particular types of services that
are provided by means of the element
(e.g., interstate access, intrastate local
exchange), and asked whether a carrier
purchasing access to an element is
obligated, pursuant to the definition, to
provide all services typically carried or
provided by that element.

2. Discussion

188. We adopt the concept of
unbundled elements as physical
facilities of the network, together with
the features, functions, and capabilities
associated with those facilities. Carriers
requesting use of unbundled elements
within the incumbent LEC’s network
seek in effect to purchase the right to
obtain exclusive access to an entire
facility, or use of some feature, function
or capability of that element. For some
elements, especially the loop, the
requesting carrier will purchase

exclusive access to the element for a
specific period, such as on a monthly
basis. Carriers seeking other elements,
especially shared facilities such as
common transport, are essentially
purchasing access to a functionality of
the incumbent’s facilities on a minute-
by-minute basis. This concept of
network elements, as discussed infra at
section V.G., does not alter the
incumbent LEC’s physical control or
ability or duty to repair and maintain
network elements.

189. We conclude that we should
identify a particular facility or
capability, for example, as a single
network element, but allow ourselves
and the states (where appropriate) the
discretion to further identify, within
that single facility or capability,
additional required network elements.
Thus, for example, in this proceeding,
we identify the local loop as a single
network element. We also ask the states
to evaluate, on a case-by-case basis,
whether to require access to subloop
elements, which can be facilities or
capabilities within the local loop. We
agree with those commenters that argue
that identifying a particular facility or
capability as single network element,
but allowing such elements to be further
subdivided into additional elements,
will allow our rules (as well as the
states) to accommodate changes in
technology, and thus better serve the
interests of new entrants and incumbent
LECs, and the procompetitive purposes
of the 1996 Act. We are not persuaded
by PacTel’s argument that it is
unnecessary for our rules to permit the
identification of additional elements,
beyond those specifically referenced in
parts of the 1996 Act, because our rules
must conform to the definition of a
network element, and they must
accommodate changes in technology.
Nor are we persuaded by BellSouth that
identification of network elements
should be left solely to the parties. We
reject this approach for the same reasons
that led us to adopt national unbundling
requirements. Finally, we agree with
NYNEX and others that we should not
identify elements in rigid terms, but
rather by function.

190. We agree with MCI and MFS that
the definition of the term network
element includes physical facilities,
such as a loop, switch, or other node, as
well as logical features, functions, and
capabilities that are provided by, for
example, software located in a physical
facility such as a switch. We further
agree with MCI that the embedded
features and functions within a network
element are part of the characteristics of
that element and may not be removed
from it. Accordingly, incumbent LECs
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must provide network elements along
with all of their features and functions,
so that new entrants may offer services
that compete with those offered by
incumbents as well as new services.

191. The only limitation that the
statute imposes on the definition of a
network element is that it must be “‘used
in the provision of a
telecommunications service.”
Incumbent LECs provide
telecommunications services not only
through network facilities that serve as
the basis for a particular service, or that
accomplish physical delivery, but also
through information (such as billing
information) that enables incumbents to
offer services on a commercial basis to
consumers. Our interpretation of the
term “provision” finds support in the
definition of the term “‘network
element.” That definition provides that
the type of information that may
constitute a feature or function includes
information “‘used in the transmission,
routing or other provision of a
telecommunications service.” Since
“transmission’ and “‘routing” refer to
physical delivery, the phrase “‘or other
provision of a telecommunications
service” goes beyond mere physical
delivery.

192. We conclude that the definition
of the term “network element” broadly
includes all “facilit[ies] or equipment
used in the provision of a
telecommunications service,” and all
“features, functions, and capabilities
that are provided by means of such
facility or equipment, including
subscriber numbers, databases, signaling
systems, and information sufficient for
billing and collection or used in the
transmission, routing, or other provision
of a telecommunications service.” This
definition thus includes, but is not
limited to, transport trunks, call-related
databases, software used in such
databases, and all other unbundled
elements that we identify in this
proceeding. The definition also includes
information that incumbent LECs use to
provide telecommunications functions
commercially, such as information
required for pre-ordering, ordering,
provisioning, billing, and maintenance
and repair services. (The term
“provisioning” includes installation.)
This interpretation of the definition of
the term “network element” will serve
to guide both the Commission and the
states in evaluating further unbundling
requirements beyond those we identify
in this proceeding.

193. We disagree with those
incumbent LECs which argue that
features that are sold directly to end
users as retail services, such as vertical
features, cannot be considered elements

within incumbent LEC networks. If we
were to conclude that any functionality
sold directly to end users as a service,
such as call forwarding or caller ID,
cannot be defined as a network element,
then incumbent LECs could provide
local service to end users by selling
them unbundled loops and switch
elements, and thereby entirely evade the
unbundling requirement in section
251(c)(3). We are confident that
Congress did not intend such a result.
We further reject Ameritech’s argument
that we should not permit carriers to use
unbundled elements to provide services
that are priced above cost at retail. We
agree with those parties that argue that
competition will not develop if we find
that supracompetitive pricing is
protected by the 1996 Act.

194. Moreover, we agree with those
commenters that argue that network
elements are defined by facilities or
their functionalities or capabilities, and
thus, cannot be defined as specific
services. A single network element
could be used to provide many different
services. For example, a local loop can
be used to provision inter- and intrastate
exchange access services, as well as
local exchange services. We conclude,
consistent with the findings of the Ohio
and Oregon Commissions, that the plain
language of section 251(c)(3) does not
obligate carriers purchasing access to
network elements to provide all services
that an unbundled element is capable of
providing or that are typically offered
over that element. Section 251(c)(3)
does not impose any service-related
restrictions or requirements on
requesting carriers in connection with
the use of unbundled elements.

D. Access to Network Elements

1. Background

195. In the NPRM, we observed that
section 251(c)(3) requires incumbent
LECs to provide “‘access” to network
elements “‘on an unbundled basis.” We
interpreted these terms to mean that
incumbent LECs must provide carriers
with the functionality of a particular
element, separate from the functionality
of other elements, and must charge a
separate fee for each element. We sought
comment on this interpretation and any
alternative interpretations.

2. Discussion

196. We conclude that we should
adopt our proposed interpretation that
the terms *‘access” to network elements
““on an unbundled basis” mean that
incumbent LECs must provide the
facility or functionality of a particular
element to requesting carriers, separate
from the facility or functionality of other

elements, for a separate fee. We further
conclude that a telecommunications
carrier purchasing access to an
unbundled network facility is entitled to
exclusive use of that facility for a period
of time, or when purchasing access to a
feature, function, or capability of a
facility, a telecommunications carrier is
entitled to use of that feature, function,
or capability for a period of time. The
specified period may vary depending on
the terms of the agreement between the
incumbent LEC and the requesting
carrier. The ability of other carriers to
obtain access to a network element for
some period of time does not relieve the
incumbent LEC of the duty to maintain,
repair, or replace the unbundled
network element. We clarify that title to
unbundled network elements will not
shift to requesting carriers. We reject
PacTel’s interpretation of the terms
quoted above because it is inconsistent
with our definition of the term network
element (i.e., an element includes all
features and functions embedded in it).
Moreover, to the extent that PacTel’s
argument suggests that the 1996 Act
does not require unbundled elements to
be provisioned in a way that would
make them useful, we find that its
statutory interpretation is inconsistent
with the statute’s goal of providing new
entrants with realistic means of
competing against incumbents.

197. We further conclude that
‘‘access” to an unbundled element refers
to the means by which requesting
carriers obtain an element’s
functionality in order to provide a
telecommunications service. Just as
section 251(c)(2) requires
“interconnection * * * at any
technically feasible point,” section
251(c)(3) requires “‘access * * * at any
technically feasible point.” We
conclude, based on the terms of sections
251 (c)(2), 251(c)(3), and 251(c)(6), that
an incumbent LEC’s duty to provide
‘‘access’ constitutes a duty to provide a
connection to a network element
independent of any duty imposed by
subsection (c)(2). Thus, such “‘access”
must be provided under the rates, terms,
and conditions that apply to unbundled
elements.

198. Specifically, section 251(c)(6)
provides that incumbent LECs must
provide “physical collocation of
equipment necessary for
interconnection or access to unbundled
network elements.” The use of the term
“or’” in this phrase means that
interconnection is different from
‘“‘access’ to unbundled elements. The
text of sections 251(c)(2) and (c)(3) leads
to the same conclusion. Section
251(c)(2) requires that interconnection
be provided for “the transmission and
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routing of telephone exchange service
and exchange access.” Section 251(c)(3),
in contrast, requires the provision of
access to unbundled elements to allow
requesting carriers to provide “‘a
telecommunications service.” The term
“telecommunications service” by
definition includes a broader range of
services than the terms ““telephone
exchange service and exchange access.”
Subsection (c)(3), therefore, allows
unbundled elements to be used for a
broader range of services than
subsection (c)(2) allows for
interconnection. If we were to conclude
that “‘access’ to unbundled elements
under subsection (c)(3) could only be
achieved by means of interconnection
under subsection (c)(2), we would be
limiting, in effect, the uses to which
unbundled elements may be put,
contrary to the plain language of section
251(c)(3) and standard canons of
statutory construction.

E. Standards Necessary To Identify
Unbundled Network Elements

1. Background

199. In the NPRM, we raised a
number of issues concerning the
meaning of technical feasibility in
connection with unbundled elements.
We also sought comment on the extent
to which the Commission should
consider the standards set forth in
section 251(d)(2) in identifying required
unbundled elements, and on how we
ought to interpret these standards.
Subsection (d)(2) provides that “(i)n
determining what network elements
should be made available for purposes
of subsection (c)(3), the Commission
shall consider, at a minimum’’ the
following two standards, “whether (A)
access to such network elements as are
proprietary in nature is necessary; and
(B) the failure to provide access to such
network elements would impair the
ability of the telecommunications
carrier seeking access to provide the
services that it seeks to offer.” We
further asked about the relationship
between the latter standard and the
requirement in section 251(c)(3) that
carriers be able to use unbundled
elements to provide a
telecommunications service.

2. Discussion

200. Sections 251(c)(3) and 251(d)(2)
set forth standards the Commission
must consider in identifying unbundled
network elements that incumbent LECs
must make available in connection with
arbitrations before state commissions
and BOC statements of generally
available terms and conditions. These
standards guide the unbundling

requirements we issue today as well as
any different or additional unbundling
requirements we may issue in the
future. Similarly, the States must follow
our interpretation of these standards to
the extent they impose additional
unbundling requirements during
arbitrations or subsequent rulemaking
proceedings.

201. Section 251(c)(3) requires
incumbent LECs to provide requesting
carriers with *“nondiscriminatory access
to network elements on an unbundled
basis at any technically feasible point.”
We find that this clause imposes on an
incumbent LEC the duty to provide all
network elements for which it is
technically feasible to provide access on
an unbundled basis. Because section
251(d)(2) requires us to “establish
regulations to implement the
requirements of”’ section 251(c)(3), we
conclude that we have authority to
establish regulations that are
coextensive with the duty section
251(c)(3) imposes on incumbent LECs.

202. Section 251(d)(2), however, sets
forth standards that do not depend on
technical feasibility. More specifically,
section 251(d)(2) provides that, in
identifying unbundled elements, the
Commission shall ‘“‘consider, at a
minimum,” whether access to
proprietary elements is necessary (the
“proprietary standard’’), and whether
requesting carriers’ ability to provide
services would be impaired if the
desired elements were not provided by
an incumbent LEC (the “impairment
standard.”) Thus, section 251(d)(2) gives
us the authority to decline to require
incumbent LECs to provide access to
unbundled network elements at
technically feasible points if, for
example, we were to conclude that
access to a particular proprietary
element is not necessary. To give effect
to both sections 251(c)(3) and 251(d)(2),
we conclude that the proprietary and
impairment standards in section
251(d)(2) grant us the authority to
refrain from requiring incumbent LECs
to provide all network elements for
which it is technically feasible to
provide access on an unbundled basis.
The authority we derive from section
251(d)(2) is limited, however, by our
interpretation of these standards, and
this section, as set forth below.

203. We agree with BellSouth, SBC,
and others that the plain import of the
“at minimum’’ language in section
251(d)(2) requires us, in identifying
unbundled network elements, to
‘““consider” the standards enumerated
there, as well as other standards we
believe are consistent with the
objectives of the 1996 Act. We conclude
that the word “‘consider’” means we

must weigh the standards enumerated
in section 251(d)(2) in evaluating
whether to require the unbundling of a
particular element.

204. We further conclude that, in
evaluating whether to impose additional
unbundling requirements during the
arbitration process, States must apply
our definition of technical feasibility,
discussed above in section IV.D. A
determination of technical feasibility
would then create a presumption in
favor of requiring an incumbent LEC to
provide the element. If providing access
to an unbundled element is technically
feasible, a State must then consider the
standards set forth in section 251(d)(2),
as we interpret them below. Similarly,
the Commission will apply this analysis
where we must arbitrate specific
unbundling issues, under section
252(e)(5), and in future rulemaking
proceedings that may consider
additional or possibly different
unbundling requirements.

205. Section 251(d)(2)(A) requires the
Commission and the States to consider
whether access to proprietary elements
is ““necessary.” ““Necessary’’ means, in
this context, that an element is a
prerequisite for competition. We believe
that, in some instances, it will be
“necessary” for new entrants to obtain
access to proprietary elements (e.g.,
elements with proprietary protocols or
elements containing proprietary
information), because without such
elements, their ability to compete would
be significantly impaired or thwarted.
As noted supra, a number of
commenters argue that section
251(d)(2)(A) requires us to protect
proprietary information, such as CPNI
information, contained in network
elements. We intend to treat issues
regarding CPNI in our rulemaking
proceeding on CPNI information.
Telecommunications Carriers’ Use of
Customer Proprietary Network
Information and Other Customer
Information, CC Docket No. 96-115,
Notice of Proposed Rulemaking, FCC
96-221, 61 FR 26483 (May 28, 1996).
Thus, as an initial matter, we decline to
adopt a general rule, as suggested by
some incumbents, that would prohibit
access to such elements, or make access
available only upon a carrier
demonstrating a heavy burden of need.
We acknowledge that prohibiting
incumbents from refusing access to
proprietary elements could reduce their
incentives to offer innovative services.
We are not persuaded, however, that
this is a sufficient reason to prohibit
generally the unbundling of proprietary
elements, because the threat to
competition from any such prohibition
would far exceed any costs to
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consumers resulting from reduced
innovation by the incumbent LEC. In
this proceeding, for example, we are
requiring incumbent LECs to provide
the local switching element which
includes vertical features that some
carriers contend are proprietary. See
infra, Section V.J. Moreover, the
procompetitive effects of our conclusion
generally will stimulate innovation in
the market, offsetting any hypothetical
reduction in innovation by the
incumbent LECs.

206. We further conclude that, to the
extent new entrants seek additional
elements beyond those we identify
herein, section 251(d)(2)(A) allows the
Commission and the states to require
the unbundling of such elements unless
the incumbent can prove to a state
commission that: (1) The element is
proprietary, or contains proprietary
information that will be revealed if the
element is provided on an unbundled
basis; and (2) a new entrant could offer
the same proposed telecommunications
service through the use of other,
nonproprietary unbundled elements
within the incumbent’s network. We
believe this interpretation of section
251(d)(2)(A) will best advance the
procompetitive purposes of the 1996
Act. It allows new entrants to obtain
proprietary elements from incumbent
LECs where they are necessary to offer
a telecommunications service, and, at
the same time, it gives incumbents the
opportunity to argue, before the states or
the Commission, against unbundling
proprietary elements where a new
entrant could offer the same service
using other unbundled elements in the
incumbent’s network. We decline to
adopt the interpretation of section
251(d)(2)(A) advanced by some
incumbents that incumbent LECs need
not provide proprietary elements if
requesting carriers can obtain the
requested proprietary element from a
source other than the incumbent.
Requiring new entrants to duplicate
unnecessarily even a part of the
incumbent’s network could generate
delay and higher costs for new entrants,
and thereby impede entry by competing
local providers and delay competition,
contrary to the goals of the 1996 Act.

207. We further conclude that, to the
extent new entrants do not need access
to all the proprietary information
contained within an element in order to
provide a telecommunications service,
the Commission and the states may take
action to protect the proprietary
information. For example, to provide a
telecommunications service, a new
entrant might need access to
information about a particular customer
that is in an incumbent LEC database.

The database to which the new entrant
requires access, however, may contain
proprietary information about all of the
incumbent LECs’ customers. In this
circumstance, the new entrant should
not have access to proprietary
information about the incumbent LEC’s
other customers where it is not
necessary to provide service to the new
entrant’s particular customer.
Accordingly, we believe the
Commission and the states have the
authority to protect the confidentiality
of proprietary information in an
unbundled network element, such as a
database, where that information is not
necessary to enable a new entrant to
offer a telecommunications service to its
particular customer.

208. Section 251(d)(2)(B) requires us
to consider whether the failure to
provide access to an element would
“impair’’ the ability of a new entrant to
provide a service it seeks to offer. The
term “impair’” means ‘“to make or cause
to become worse; diminish in value.”
We believe, generally, that an entrant’s
ability to offer a telecommunications
service is “‘diminished in value” if the
quality of the service the entrant can
offer, absent access to the requested
element, declines and/or the cost of
providing the service rises. We believe
we must consider this standard by
evaluating whether a carrier could offer
a service using other unbundled
elements within an incumbent LEC’s
network. Accordingly, we interpret the
“impairment” standard as requiring the
Commission and the states, when
evaluating unbundling requirements
beyond those identified in our
minimum list, to consider whether the
failure of an incumbent to provide
access to a network element would
decrease the quality, or increase the
financial or administrative cost of the
service a requesting carrier seeks to
offer, compared with providing that
service over other unbundled elements
in the incumbent LEC’s network.

209. We decline to adopt the
interpretation of the “impairment”
standard advanced by most BOCs and
GTE. Under their interpretation,
incumbent LECs must provide
unbundled elements only when the
failure to do so would prevent a carrier
from offering a service. We also reject
the related interpretations that carriers
are not impaired in their ability to
provide a service if they can obtain
elements from another source, or if they
can provide the proposed service by
purchasing the service at wholesale
rates from a LEC. In general, and as
discussed above, section 251(c)(3)
imposes on incumbent LECs the
obligation to offer on an unbundled

basis all network elements for which it
is technically feasible to provide access.
We believe the plain language of section
251(d)(2), and the standards articulated
there, give us the discretion to limit the
general obligation imposed by
subsection 251(c)(3), but they do not
require us to do so. The standards set
forth in section 251(d)(2) are minimum
considerations that the Commission
shall take into account in evaluating
unbundling requirements. Accordingly,
we conclude that the statute does not
require us to interpret the “impairment”
standard in a way that would
significantly diminish the obligation
imposed by section 251(c)(3).

210. The interpretation advanced by
most of the BOCs and GTE, described
above, means that, if a requesting carrier
could obtain an element from a source
other than the incumbent, then the
incumbent need not provide the
element. We agree with the reasoning
advanced by some of the commenters
that this interpretation would nullify
section 251(c)(3) because, in theory, any
new entrant could provide all of the
elements in the incumbents’ networks.
Congress made it possible for
competitors to enter local markets
through the purchase of unbundled
elements because it recognized that
duplication of an incumbent’s network
could delay entry, and could be
inefficient and unnecessary. The
interpretation proffered by the BOCs
and GTE would inhibit new entry and
thus restrict the potential for meaningful
competition, which would undermine
the procompetitive goals of the 1996
Act. As a practical matter, if it is more
efficient and less costly for new entrants
to obtain network elements from a
source other than an incumbent LEC,
new entrants will likely pursue the
more efficient and less costly approach.
Additionally, as discussed above at
section IV.C, we believe that allowing
incumbent LECs to deny access to
unbundled elements on the grounds that
an element is equivalent to a service
available at resale would lead to
impractical results, because incumbents
could completely avoid section
251(c)(3)’s unbundling obligations by
offering unbundled elements to end
users as retail services.

211. Finally, we decline at this time
to adopt any of the additional criteria
proposed by commenters. We conclude
that none of the additional factors
suggested by commenters enhances our
ability to identify unbundled network
elements consistent with the
procompetitive goals of the 1996 Act.
These additional considerations would
limit unbundling requirements or make
it administratively more difficult for
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new entrants to obtain additional
unbundled elements beyond those
identified in our minimum list of
required elements. For example, we
believe that the proposal that new
entrants must provide detailed estimates
regarding projected market demand is
not necessary for incumbent LECs to
efficiently plan for network growth.

F. Provision of a Telecommunications
Service Using Unbundled Network
Elements

1. Background

212. Section 251(c)(3) provides that
an incumbent LEC must provide access
to “unbundled network elements in a
manner that allows requesting carriers
to combine such elements in order to
provide” a telecommunications service.
In the NPRM, we sought comment on
the meaning of this requirement.

2. Discussion

213. Under section 251(c)(3),
incumbent LECs must provide access to
“unbundled network elements in a
manner that allows requesting carriers
to combine such elements in order to
provide” a telecommunications service.
We agree with the Illinois Commission,
the Texas Public Utility Counsel, and
others that this language bars incumbent
LECs from imposing limitations,
restrictions, or requirements on requests
for, or the sale or use of, unbundled
elements that would impair the ability
of requesting carriers to offer
telecommunications services in the
manner they intend. For example,
incumbent LECs may not restrict the
types of telecommunications services
requesting carriers may offer through
unbundled elements, nor may they
restrict requesting carriers from
combining elements with any
technically compatible equipment the
requesting carriers own. We also
conclude that section 251(c)(3) requires
incumbent LECs to provide requesting
carriers with all of the functionalities of
a particular element, so that requesting
carriers can provide any
telecommunications services that can be
offered by means of the element. We
believe this interpretation provides new
entrants with the requisite ability to use
unbundled elements flexibly to respond
to market forces, and thus is consistent
with the procompetitive goals of the
1996 Act.

214. We agree with AT&T and
Comptel that the quoted text in section
251(c)(3) bars incumbent LECs from
separating elements that are ordered in
combination, unless a requesting carrier
specifically asks that such elements be
separated. We also conclude that the

quoted text requires incumbent LECs, if
necessary, to perform the functions
necessary to combine requested
elements in any technically feasible
manner either with other elements from
the incumbent’s network, or with
elements possessed by new entrants,
subject to the technical feasibility
restrictions discussed below. We adopt
these conclusions for two reasons. First,
in practice it would be impossible for
new entrants that lack facilities and
information about the incumbent’s
network to combine unbundled
elements from the incumbents’ network
without the assistance of the incumbent.
If we adopted NYNEX’s proposal, we
believe requesting carriers would be
seriously and unfairly inhibited in their
ability to use unbundled elements to
enter local markets. We therefore reject
NYNEX’s contention that the statute
requires requesting carriers, rather than
incumbents, to combine elements. We
do not believe it is possible that
Congress, having created the
opportunity to enter local telephone
markets through the use of unbundled
elements, intended to undermine that
opportunity by imposing technical
obligations on requesting carriers that
they might not be able to readily meet.

215. Second, given the practical
difficulties of requiring requesting
carriers to combine elements that are
part of the incumbent LEC’s network,
we conclude that section 251(c)(3)
should be read to require incumbent
LECs to combine elements requested by
carriers. More specifically, section
251(c)(3) provides that incumbent LECs
must provide unbundled elements “in a
manner that allows requesting carriers
to combine them” to provide a
telecommunications service. We believe
this phrase means that incumbents must
provide unbundled elements in a way
that enables requesting carriers to
combine them to provide a service. The
phrase “allows requesting carriers to
combine them,” does not impose the
obligation of physically combining
elements exclusively on requesting
carriers. Rather, it permits a requesting
carrier to combine the elements if the
carrier is reasonably able to do so. If the
carrier is unable to combine the
elements, the incumbent must do so. In
this context, we conclude that the term
‘“combine” means connecting two or
more unbundled network elements in a
manner that would allow a requesting
carrier to offer the telecommunications
service it seeks to offer.

216. Our conclusion that incumbent
LECs must combine unbundled
elements when so requested is
consistent with the method we have
adopted to identify unbundled network

elements. Under our method,
incumbents must provide, as a single,
combined element, facilities that could
comprise more than one element. This
means, for example, that, if the states
require incumbent LECs to provision
subloop elements, incumbent LECs
must still provision a local loop as a
single, combined element when so
requested, because we identify local
loops as a single element in this
proceeding.

217. We decline to adopt the view
proffered by some parties that
incumbents must combine network
elements in any technically feasible
manner requested. This proposal
necessarily means that carriers could
request incumbent LECs to combine
elements that are not ordinarily
combined in the incumbent’s network.
We are concerned that, in some
instances, this could potentially affect
the reliability and security of the
incumbent’s network, and the ability of
other carriers to obtain interconnection,
or request and use unbundled elements.
Accordingly, incumbent LECs are
required to perform the functions
necessary to combine those elements
that are ordinarily combined within
their network, in the manner in which
they are typically combined. Incumbent
LECs are also required to perform the
functions necessary to combine
elements, even if they are not ordinarily
combined in that manner, or they are
not ordinarily combined in the
incumbent’s network, provided that
such combination is technically
feasible, and such combination would
not undermine the ability of other
carriers to access unbundled elements
or interconnect with the incumbent
LEC’s network. As discussed in Section
IV, effects on network reliability and
security are factors to be considered in
determining technical feasibility.
Incumbent LECs must prove to state
commissions that a request to combine
particular elements in a particular
manner is not technically feasible, or
that the request would undermine the
ability of other carriers to access
unbundled elements and interconnect
because they have the information to
support such a claim.

218. We agree with Sprint and the
Florida Commission, respectively, that
in some cases incumbent LECs may be
required to provision a particular
element in different ways, depending on
the service a requesting carrier seeks to
offer; and, in other instances, where a
new entrant needs a particular variant of
an element to offer a service, that
element should be treated as distinct
from other variants of the element. This
means, for example, that we will treat



45512

Federal Register / Vol. 61, No. 169, Thursday, August 29, 1996 / Rules and Regulations

local loops with a particular type of
conditioning as distinct elements that
are different from loops with other types
of conditioning. As discussed below, we
agree with CompTel that incumbent
LECs must provide the operational and
support systems necessary for
requesting carriers to purchase and
combine network elements. Incumbent
LECs use these systems to provide
services to their own end users, and
new entrants similarly must have access
to them to provide telecommunications
services using unbundled elements.
Finally, we agree with BellSouth that
requesting carriers must specify to
incumbent LECs the network elements
they seek before they can obtain such
elements on an unbundled basis. We do
not believe, however, that it will always
be possible for new entrants to do this
either before negotiations (or
arbitrations) begin, or before they end,
because new entrants will likely lack
knowledge about the facilities and
capabilities of a particular incumbent
LEC’s network. We further believe that
incumbent LECs must work with new
entrants to identify the elements the
new entrants will need to offer a
particular service in the manner the new
entrants intend.

G. Nondiscriminatory Access to
Un